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highlights
PART I:

PETROLEUM EXPORT RESTRICTIONS 
Commerce/DIBA continues existing controls, and estab
lishes certain interim licensing procedures and excep-
tions; effective 1 -1 -7 7 .............................................................

INCOME TAX
Treasury/IRS publishes provisions on allocation and 
apportionment of deductions to gross income__________  1195

BANK HOLDING COMPANIES
FRS amends provisions on acquisitions of certain voting
shares; effective 1 2 -2 2 -7 6 ......................................................  1263

TR U TH  IN LENDING
FRS proposes to amend disclosure requirements of 
dealer participation in certain consumer credit trans
actions; comments by 2 -4 -7 7 ..............................................  1268
FRS publishes official staff interpretations; effective
1 -3 -7 7 ................ .................................... ....................................  1264

FARMERS LOAN PROGRAMS 
USDA/FmHA amends interest and subsidy rates on cer
tain loans; effective 1 -1 -7 7 .........................  ...... .................  1231

SMALL BUSINESS
HEW proposes to amend regulations on minority business 
enterprises; comments by 2 -7 -7 7 ...__.________________ _ 1273

CONSTRUCTION PROCUREMENT
Interior revises set-aside provisions for small business
and surety bond assistance; effective 1 -6 -7 7 _________ _ 1215

PRIVACY ACT OF 1974
Justice issues notice of systems of records and proposed
routine uses; comments by 2 -7 -7 7 ........................................  1311
National Commission on Electronic Fund Transfers pro
poses implementation regulations; comments by
1 -2 9 -7 7 .................................................- ............................... . 1267
National Commission on Electronic Fund Transfers 
issues notice of systems of records..:__________________  1317

RADIATION PROTECTION STANDARDS
EPA denies petition on alpha-emitting hot particles_____ 1288

CONTINUED INSIDE



AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK
The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 

notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

Monday Tuesday Wednesday Thursday Friday

NRC USDA/ASCS , NRC USDA/ASCS

DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS

DOT/NHTSA JS D A /FN S DO T/N HTSA USDA/FNS

DOT/FAA USDA/REA DOT/FAA USDA/REA

DOT/OHM O CSC DOT/OHM O CSC

DOT/OPSO LABOR DOT/OPSO LABOR

HEW/FDA HEW/ FDA

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service; General Services Adminis
tration, Washington, D C . 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page.

Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, D.O. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C., 
0h ' 15) and tlie regulations of the Administrative Committee o f the Federal Register (1 CFR Ch. I ) . Distribution 
18 made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

The Federal R egister provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency.

The F ederal R egister will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year payable 
in advance. The charge for Individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office. Washington, 
D.C. 20402.

There are no restrictions on the republication of material appearing in the Federal R egister.
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily issue:
Subscriptions and distribution......  202 -783-3238
“ Dial - a - Regulation” (recorded 202-523-5022  

summary of highlighted docu
ments appearing in next day’s 
issue).

Scheduling of documents for 523-5220
-publication.

Copies of documents appearing in 523-5240
the Federal Register.

Corrections. ...................   523-5286
Public Inspection Desk......    523-5215
Finding A ids............................    523-5227

Public Briefings: “ How To Use the 523-5282  
Federal Register.”

Code of Federal Regulations (CFR).. 523-5266
Finding Aids....... ............   523-5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5233

tions.

Weekly Compilation of Presidential 523-5235
Documents.

Public Papers of the Presidents ... 523-5235
Index ......  ............    523-5235

PUBLIC LAWS:

Public Law dates and numbers___  523-5237
Slip Laws...................       523-5237
U.S. Statutes at Large.................. 523-5237
Index . ................. ................ .. .. .. .. 523-5237

U.S. Government Manual..................  523-5230

Automation..........  .........    523-5240

Special Projects ....................................  523-5240

HIGHLIGHTS— Continued

AMBIENT AIR MONITORING
EPA cancels equivalent method designation for certain
equipment . ......................... .... ... ..... ....................................  1288

MINE HEALTH AND SAFETY HEARINGS 
Interior issues provisions for disposition of civil penalty 
assessment cases; effective 1 -6 -7 7 ...........  ............ ..........  1216

RAILROAD SAFETY STANDARDS
DOT/FRA modifies provisions on certain freight cars; 
effective 1—1—77....... ;.................... ...........................................  1222

RAILROAD ACCIDENTS/INCIDENTS
DOT/FRA amends reporting requirements; effective
2 -1 -7 7 ...................................... ..;........... .................................. 1221

TEACHER CORPS PROJECTS
HEW/OE establishes closing date of 6—1—77 for appli
cations ............................. ;...... .................. .......... ......................  1306

POWER PROJECTS
FPC changes annual charges for use of Federal lands; 
effective 1 -1 -7 7 ....... . . . . . . ..... ........................ .........................  1226

RADIO BROADCAST SERVICES
FCC adopts regulations on use of automatic transmission 
systems at AM, FM, and television stations; effective
2 -2 -7 7 .................................................... ....................................  1233

TV ANTENNAS
FCC amends regulations; effective 2 -9 -7 7 . .. . . . . ................  1231

MEETINGS—
Commerce/National Fire Prevention and Control Ad

ministration: Advisory Committee on Fire Train- 
ing and Education for the National Academy for 
Fire Prevention and Control, 1 -31 and 2 -1 -7 7 .... 1286.

FEDERAL REGISTER, V O L . 4 2 , N O ,

NOAA: North Pacific Fishery Management Council 
and Scientific and Statistical Committee Ad
visory Panel, 1 -2 6  thru 1 -2 8 -7 7 ........... ................  1287

DOD/Army: Army Scientific Advisory Panel, 2 -7  and
2 -8 -7 7  ................................. ........................ .......... ........ 1287

HEW: Review Panel on New Drug Regulation, 1 -2 4
and 1 -2 5 -7 7 ............. ................................ ................ . 1307

Interior/NPS: Gateway National Recreation Area Ad
visory Commission, 2—1—77....:.................. . 1308

NASA: NASA Space Program Advisory Council
(SPAC), 1 -2 6 -7 7 ........ ........... ........................................ 1319

Office of Telecommunications Policy: U.S. Inmarsat
Preparatory Committee Working Group, 1 -2 4 -7 7 .... 1324 

DOT/CG: Chemical Transportation Industry Advisory 
Committee, 1 -1 2 -7 7 ................ ................. ...... .......... . 1325

PART II:
TENTATIVE MARKETING AGREEMENTS 
USDA/AMS announces recommended decision and op
portunity to file written exceptions on proposed modifica
tions ................. ....................... _ ................ ........................... . 1355

PART 111:
PUBLIC SAFETY OFFICERS’ DEATH BENEFITS
Justice/LEAA proposes eligibility standards and admin
istrative procedures; comments by 2 -2 0 -7 7 ....................  1389

PART IV:
PULP, PAPER, AND PAPERBOARD
EPA issues effluent limitations guidelines and perform-
ance and pretreatment standards..................................... 1397

PART V:
ARCHITECTURAL GLAZING MATERIALS
CPSC issues safety standard; effective 7 -5 -7 7 ............. . 1427
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AGRICULTURAL MARKETING SERVICE
Rules
Farmer loans:

Interest and subsidy rates-------  1231
Oranges (navel) grown in Ariz. 

and Calif___ _________________  1230
Proposed Rules 
Milk marketing orders:

Des Moines, Iowa_____________ 1355
AGRICULTURE DEPARTM ENT

See Agricultural Marketing Serv
ice: Farmers Home Administra
tion.

A N TITR U S T DIVISION, JU STICE 
DEPARTM ENT 

Notices
Competitive impact statements 

and proposed consent judg
ments; U.S. versus listed com
panies:

Atlanta News Agency, Inc.; and 
Family Reading Service, Inc _ _ 1309

ARMY DEPARTM ENT 
Notices 
Meetings:

Scientific Advisory Panel- _____ 1287
CIVIL AERONAUTICS BOARD 
Rules
Fare summaries; publishing and 

distribution requirements; cor-
rection _______________ _______ 1220

Organization and functions :
Passenger and Cargo Rates Di

vision Chief, Bureau of Eco
nomics __ :__ _____________  1220

Proposed Rules
Military transportation; exemp

tion of air carriers; Logair and 
Quicktrans minimum rates___  1271

Notices
Hearings, etc.:

British Airways—__—— --------  1281
Drumheller Air Services, Ltd__ 1284 
International Air Transport As

sociation (2 documents) _ 1282, 1283 
Seattle-Portland-Japan Service

Investigation ______________ 1284
COAST GUARD 
Proposed Rules
Merchant marine officers and sea

men:
Certification of seamen; engine

department ratings________  1278
Notices
Bridges,, railroad; proposed altera

tion:
Peoria, 111.; hearing.________ _ 1325

Meetings:
Chemical Transportation In

dustry Advisory Committee-_ 1325
COMMERCE DEPARTM ENT 
See Domestic and International 

Business Administration; Na
tional Bureau of Standards; Na
tional Fire Prevention and Con
trol Administration; National 
Oceanic and Atmospheric Ad
ministration.

contents
CONSUM ER PRODUCT SAFETY 

COMMISSION

Rules
Architectural glazing materials;

safety standard___ ___________ 1427

DEFENSE DEPARTM ENT 

See Army Department.
DOMESTIC AND INTERNATIONAL 

BUSINESS ADMINISTRATION

Rules
Export licensing:

Petroleum and petroleum prod
ucts; continuation of short 
supply controls____ _____—  1222

EDUCATION OFFICE
Notices
Applications and proposals, clos

ing dates:
Teacher Corps projects________ 1306

ELECTRONIC FUND TRANSFERS, 
NATIONAL COMMISSION

Proposed Rules

Privacy Act; implementation   1267

Notices

Privacy Act of 1974, systems of 
records_______ _____________  1317

ENVIRONMENTAL PROTECTION AGENCY 

Rules

Air pollutants, hazardous; Nation
al emission standards:

Vermont; authority delegation. 1214 
Air pollution; standards of per

formance for new stationary 
sources:

Vermont, authority delegation. 1215 
Water pollution; effluent guide

lines for certain point source 
categories:

Pulp, paper and paperboard___  1397
Proposed Rules
Air quality implementation plans:

Vapor recovery; gasoline sta
tions, stage n ;  extension of
time _______________________ 1273

Air quality implementation plans; 
various States, etc. :

California_________________11 1273
Notices
Air pollution; ambient air moni

toring reference and equivalent 
methods_____ —______ :__ ___ 1288

Air pollution; standards of per
formance for new stationary 
sources:

Vermont; authority delegation.. 1289 
Alpha-emitting hot particles; pe-

tition response________________ 1288
Pesticide applicator certification;

State plans :
South Carolina___ ___________  1290

FEDERAL AVIATION ADMINISTRATION
Rules
Airworthiness directives:

Hughes_____________     1217
McDonnell Douglas____________ 1218
Piper------------    1217

Standard instrument approach 
procedures___________________  1219

Proposed Rules 
Airworthiness directives:

British Aircraft Corp____ U___  1268
Hawker Siddeley Aviation, Ltd. 1269
Sargent Industries____________ 1270

Control zone and transition area. 1270 
Transition areas (2 documents). 1270,

1271
VOR Federal airways..__ _______ 1270
FEDERAL COM M UNICATIONS 

COMMISSION
Rules
Domestic public radio services : 

Form 409 ; mobile licenses appli-
cation; correction__________  1232

Maritime services, land and ship
board stations :

Noncompulsory stations; opera
tor requirements__ !...______  1231

Radio broadcast services :
Transmission systems, automat

ic; usage__ ___________ :____  1233
Radio frequency devices :

Television broadcast ■ receiver 
antennas____ _____________  1231

Proposed Rules
FM broadcast stations ; table of as

signments:
O h io _______     1279
Wisconsin ______________   1279

Radio broadcast services :
Program log maintenance; ex

tension of time____________   1278
Telephone companies:

Data processing services ; exten
sion of time____________   1278

Notices
Standard broadcast applications 

ready and available for process
ing _________•________________ 1291

f e d e r a l  d is a s t e r  a s s i s t a n c e
ADMINISTRATION

Notices
Disaster and emergency areas:

Minnesota__________________  1307
North Dakota________   1307
South Dakota_______________  1307

FEDERAL MARITME COMMISSION
Notices
Freight forwarder licenses:

Ali-Son International Co_____  1291
Agreements filed, etc.;

American Export Lines, Inc. and
United States Lines, Inc___ _ 1291

International Movers’ Rate
Agreem ent__ _____________ _ 1291

Lykes Bros. Steamship Co., Inc.
et al_________  1291

Movers' Rate Agreement______  1292
Seatrain International, S.A. et 

a l ___ : _________     1292
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CONTENTS

FEDERAL POWER COMMISSION 
Rules
Electric utilities:

Lands, government; annual 
charges for use_____ _______ 1226

Proposed Rules 
Natural gas companies:

Rate schedules and tariffs, fil
ing; purchased gas adjust-
ment, conference__ :_______  1272

Notices
Hearings, etc.:

Algonquin Gas Transmission Co.
(2 documents)___ __________  1292

Appalachian Power C o .______  1293
Arkansas Louisiana Gas Co.

(2 documents) !___ __________ 1293
Arkansas Power & Light Co___  1293
Consumers Power Co____________ 1294
Duke Power Co. (2 documents) _ 1294
Eastern Shore Natural Gas Co.

(2 documents)__ _______ 1294, 1295
El Paso Natural Gas Co______  1295
Hartford Electric Light Co____  1296
Illinois Power Co___ _________ 1297
Indiana & Michigan Electric Co. 1297 
Michigan Wisconsin Pipe Line

Co _______ _______r________ 1297
Missouri Public Service Co____  1298
Mountain Fuel Supply Co__ _ 1298
Natural Gas Pipeline Co. of

America (2 documents)__ ___ 1299
North Penn Gas Co____ ______ 1300
Northern Natural Gas Co. (2

documents)__ __________   1300
Ohio Electric Co_._______   1301
Pacific Power & Light Co___ ___ 1301
Panhandle Eastern Pipe Line

Co _________   1301
Sea Robin Pipeline Co__ ______ 1301
Southern Natural Gas Co. and 

Tennessee Gas Pipeline Co___ 1302
Transwestem Pipeline Co____ _ 1302
Trunkline Gas Co_____   1303
Trunkline Gas Co. and Panhan

dle Eastern Pipe Line Co_____ 1303
Utah Power & Light Co____ _ 1303
Virginia Electric and Power Co_ 1304

FEDERAL RAILROAD ADM INISTRATION
Rules v
Accidents/incidents; investiga

tions, etc.:
Civil penalties, “ telephonic”__  1221
Reporting guidelines and

fo rm s_____ _______________  1221
Safety appliance standards; box 

and other house cars..________ 1222
FEDERAL RESERVE SYSTEM 
Rules
Bank holding companies:

Shares, acquisition—. _________ 1263
Equal credit opportunity, nondis

crimination on basis of sex or
marital status_________- __ __1242

Truth-in-lending:
Staff interpretations, official; 

commitment fee_____ ______ 1264

Proposed Rules 
Truth-in-lending :

Dealer participation, amount, 
disclosure  ____ ____ 1268

Notices
Applications, etc.:

Bank of Iowa, Inc_---------------- _ 1304
First International Bancshares,

Inc  ______ _______________  1304
Kruse Insurance Agency, Inc_ 1304

FEDERAL TRADE COMMISSION 
Notices
Consent order, proposed; Cezar,

Ltd. et al______ _____ _ .l l___  1304

FOOD AND DRUG ADM INISTRATION 
Notices
Food additives and GRAS status 

petitions filed or withdrawn: 
Abbott Laboratories; halazone

tablets; correction.-------- 1306
Human drugs:

Sulfonamide ophthalmic oint
ments and solution, certain; 
correction _________________ 1306

GENERAL ACCOUNTING OFFICE
Notices
Regulatory reports review; pro

posals, approvals, etc__— ____ 1306

HEALTH, EDUCATION, AND WELFARE 
DEPARTM ENT

See also Education Office; Food 
and Drug Administration.

Proposed Rules
Procurement; small business con

cerns and 'minority business 
enterprise  ___ _— .¿£.------------  1273

Notices
Meetings:

New Drug Regulation Review 
Panel ___________________— 1307

HOUSING AND URBAN DEVELOPMENT 
DEPARTM ENT

See Federal Disaster Assistance 
Administration.

INTERIOR DEPARTM ENT
See also Land Management Bu

reau; National Park Service.
Rules
Coal mine health and safety; civil

penalty cases; summary dis
position ___    1216

Procurement:
Nomenclature changes. _____  1215
Set-aside for small business and 

surety bond assistance______  1215

INTERNAL REVENUE SERVICE 
Rules
Income taxes:

Gross income; allocation and 
apportionment of deductions. 1195

IN TER S TA TE  COMMERCE COMMISSION 
Notices
Fourth section application for re-

lief ______________   1329
Hearings assignment.—___ _____   1328
Motor carriers:

Transfer proceedings__________ 1329
Permanent authority petitions and 

applications; finance matters f 
(including temporary author
ities) ; railroad abandonments;

. alternate route deviation letter- 
notices; and intrastate applica
tions concurrently seeking au
thority on interstate or foreign 
commerce____________________ 1330

JU S TIC E DEPARTM ENT

See also Antitrust Division; Law 
Enforcement Assistance Admin
istration.

Notices

Privacy Act; systems of records__  1311

LAND MANAGEMENT BUREAU 

Notices
Applications, etc.:

New Mexico (5 documents) _ 1307,1308 
W yoming_____ ______________  1308

LAW ENFORCEM ENT ASSISTANCE 
ADM INISTRATION

Proposed Rules
Public safety officers’ death bene

fits ____     1389

MATERIALS TRANSPORTATION BUREAU 
Notices
Hazardous materials; applications 

for exemptions, grants and 
denials:

Air Products & Chemicals Inc., 
et al____—__________ ______ 1325

MINING ENFORCEM ENT AND SAFETY 
ADMINISTRATION

Rules
Coal mine health and safety :

Civil penalty cases; summary 
disposition ____ _________  1214

NATIONAL AERONAUTICS AND SPACE 
ADM INISTRATION

Notices
Meetings:

Space Program Advisory Coun
cil <SPAC>_—_ „ _ ____ _____ 1319
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CONTENTS

NATIONAL BUREAU OF STANDARDS

Notices
Committees; establishment, re

newals, etc.:
Federal Information Processing 

Standards Coordinating and 
Advisory Committee; termi
nation ____ - - - - - _____;_____  1286

NATIONAL FIRE PREVENTION AND
CONTROL ADMINISTRATION

Notices
Meetings:

National Academy for Fire Pre
vention and Control, Fire 
Training and Education Ad
visory Committee________   1286

NATIONAL HIGHWAY TRAFFIC
SAFETY ADMINISTRATION

Notices
Meetings :

Monitor Travel Trailer suspen
sion system; public hearing 
rescheduled  _____________ 1327

NATIONAL OCEANIC AND ATMOSPHERIC
ADM INISTRATION

Notices
Meetings:

North Pacific Fishery Manage
ment Council, Scientific and 
Statistical Committee Ad
visory Panel------------------------ 1287

NATIONAL PARK SERVICE

Notices
Mee tings :

Gateway National Recreation 
t  Area Advisory Commission.. 1308

NATIONAL TRANSPORTATION SAFETY 
BOARD

Notices
Safety recommendations and ac

cident reports; availability, re
sponses, etc___ ____________ 1323

NUCLEAR REGULATORY COMMISSION 

Notices
Environmental statements; avail

ability, etc.:
Tennessee Valley Authority-----  1322

Applications, etc.:
Arkansas Power & Light Co_—  1319 
Consolidated Edison Co. of New

York, Inc. et al____________ 1320
Consumers Power Co. (Midland

Plant, Units 1 and 2 )----------  1320
Florida Power and Light Co-----  1320
Jersey Central Power and

Light Co___ ____________ —  1320
Nebraska Public Power District- 1320 
Northern Indiana Public Service

Commission ---------------------   1321
Power Authority of New York— 1321 
Public Service Electric and Gas 

Co. and Atlantic City Elec
tric Co___________   1321

Sacramento Municipal Utility
District ______\_______   1322

Tennessee Valley Authority, - 
Hartsville Nuclear Plants,
Plant A, Unit Nos. 1 and 2 * 
and Plant B, Unit Nos. 1 
and 2— .— ________•___1____  1322

PRIVACY PROTECTION STUDY 
COMMISSION

Notices
Private investigations firms; cer

tain practices, public hearing— 1324

TELECOM M UNICATIONS POLICY OFFICE

Notices
Meetings:
„ U.S. INMARSAT Preparatory

Committee Working Group— 1324

TRANSPORTATION DEPARTM ENT

See Coast Guard; Federal Avia
tion Administration; Federal 
Railroad Administration; Mate
rials Transportation Bureau.

TREASURY DEPARTM ENT

See also Internal Revenue Service.
Notices
Antidumping:

Digital scales, fully automatic, 
from Japan____----- ------- —  1327

“THE FEDERAL REGISTER— -W HAT IT 
IS AND HOW TO USE IT”
Briefings at the Office of the"

Federal Register

(For Details, See 41 FR 46527, Oct. 21, 1976) 

RESERVATIONS: DEAN L. SMITH, 523-5282

<
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list of cfr ports affected in tfiis issue
Thè following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s 

issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.
A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected 

by documents published since the revision date of each title.

1 CFR 15 CFR 41 CFR
Proposed R ules:

442___ _________     1267
7 CFR
907______ _____________________ 1230
1843_____ - _____________________  1231
Proposed R ules:

1063__ I___ |________   1356
1070__— ___ — ________—  1356
1078 ___________ - _________ 1356
1079 __ — __________ ______ 1356

12 CFR
202______ _____________________ 1242
225 _____    1263
226 --l_________________________ 1264
Proposed R ules:

226_________ — —  1268

371_______________  —  1222
377_____- ______   .w- 1222
16 CFR

1201— — ______________ — _ 1428

18 CFR
11— _______________________ 1226
Proposed R ules:

154_________________________ 1272

26 CFR
1— _________— __________ _____  1195
28 CFR
Proposed R ules:

32_________   : 1390

Ch. 14_____________.w __________  1215
14-1___________ „____ _____— —  1215
14-10— ........ — _______________ 1215
Proposed R ules:

3-1_____ _________-__________ 1273
43 CFR
4— _______ I . .............. ______ 1216

46 CFR
Proposed R ules:

12— ______ — ......................  1278

47 CFR

13_____ _________— .....................  1231
15__________________________ — _ 1231
21— ___________________________ 1232

14 CFR
39 (3 documents)_____ ____1217, 1218
97---------     1219
221a--------------------   1220
385-------------    1220

\Proposed R ules:
39 (3 documents)_______ 1268-1270
71 (4 documents)________ 1270,1271
288--------------------------------------  1271

30 CFR
100_____________________ — ___  1214

40 CFR

60-........ 2.............. i - ---------------- 1214
81----------------------------------------- —  1215
430------------------- v............ ............. 1398
P r o p o s ed  R u l e s :

52 (2 documents)____________ 1273

73___     1233
83— — ________    1231
P roposed R ules:

64__________________________  1278
73 (3 documents)______  1278, 1279

4 9  CFR

225 (2 documents)_______________ 1221
231— ...........     1222
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CUMULATIVE LIST OF PARTS AFFECTED DURING JANUARY

The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during January.

1 CFR 15 CFR 28 CFR
P roposed R ules:

442— ._________   1267
3 CFR
Executive O rders:
11821 (Amended by EO 11949)___  1017
11949-----i__________   1017
7 CFR

1— —_______ Ï ________ — _____ 743
26____________   1019
729_;___________________________  749
905_:____   1022
907_____________________________  1230
928 ________________________„  1, 2
1430___________________   3
1822___________________________4 1023
1843_______________  1231

371__  .
377_____
931___

_________  1222
_________  1222
_________  1164

16 CFR
13______
1201____

_________  3-5
_________  1428

Proposed 
450 _

R ules :
_____— _ 1038

17 CFR
200 —
240_____
241. _ _

____ _ 753
______  753, 754
. . .  ______ 759

P roposed 
240 _ 
249.

R ules:
781, 782 

__________  782

P roposed R ules:
32___________________— ____ 1390

29 CFR
15_________________- ____________  769
99____________________- _________ 773
P roposed R ules:

1910-_______________________  808
30 CFR
100— __________________ ,________ 1214
31 CFR
210_____________________________  9
32 CFR
256____ L_jr._____________________ 773

;
33 CFR

P roposed RuLEß:
272_________
730____ '____
1063— _____
1070________
1078 ______
1079 ______

9 CFR
113________
319_____________
10 CFR
140_______ _____
Ch. II__________
212_________- _____________

780
780

1356
1356
1356
1356

18 CFR
114— __________
141_____________
P roposed R ules:

154-________
157__ —

750
751

19 CFR
P roposed R ules: 

201______ _
46 20 CFR 

1036 4^5 
1036 ------

40______________________________  10
159___ _________________________  111226

6 34 CFR
Ch. I___________Ü_______ 1 ____ 12

1272 36 cfr
56

P roposed R ules:
16___ _____1- ______r_____—  812
17__ _________i _________— _ 812

805 40 CFR

1028

60  _________________________  1214
61— _________________________ 1.215
86__________________________ 1122, 1150
4 3 0 __________________________________________________  1 :3 9 8

12 CFR 21 CFR Proposed R ules:
202— -—  ___ ______________—  1242
207— ________________________  968
211------------— ----------------------- 752
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reminders
(The items in this list were editorially compiled as an aid to Federal R egister users. Inclusion or exclusion from this list has no legal 

significance. Since this list is intended as a' reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

DOT/FAA— Airworthiness directives-—  
Messerschmitt-Bolkow-Blohm (M BB), 

Model BO -105A and BO -105C Heli
copters....................  55860; 12—23—76

Morane Saulnier (Socata) Models MS 
892A—150, 892 E-150, 893A, 893E, 
894A, and 894E airplanes.... 55861;

1 2 -2 3 -7 6
Scottish aviation-limited model H P-137 

M k.l Jetstream airplanes........ 55862;
1 2 -2 3 -7 6

Standard instrument approach pro
cedures; recent changes and addi
tions—

Illinois........................55865; 12—23—76
Iow a.........................  54166; 1 2 -1 3 -7 6
Minnesota.............  55333; 1 2 -2 0 -7 6
Ohio..........................  55865; 1 2 -2 3 -7 6

FCC— Cable television; telecasts by legally
qualified candidates..*............  53797;

1 2 -9 -7 6
Ship stations for public correspondence; 

Great Lakes and St. Lawrence Sea
way............. ....... ....  54490; 1 2 -1 4 -7 6

HEW/FDA— Food additives—
Acacia (gum arabic); affirmation of 

GRAS status as a direct human food 
ingredient with specific limitations, 
apd as an indirect human..food in
gredient....................  53608; 12—7—76

Benzoic acid and sodium benzoate; 
affirmation of GRAS status as direct 
human food ingredients........ 53607;

1 2 -7 -7 6
Dill and its derivatives; affirmation of 

GRAS status as direct human food
ingredients.................  53614; 1 2 -7—76

Garlic and its derivatives; affirmation of 
GRAS status as direct human food in
gredients..................  53616; 12—7—76

Guar Gum; affirmation of GRAS status 
as a direct human food ingredient 
with specific limitations, and as an 
indirect human food ingredient.

53611; 1 2 -7 -7 6  
Gum Ghatti; affirmation of GRAS status 

with specific limitations as a,direct 
human food ingredient......... 53619;

1 2 -7 -7 6

Gum tragacanth; affirmation of GRAS 
status with specific limitations as a 
direct human food ingredient.

53617; 1 2 -7 -7 6  
Karaya Gum (Sterculia gum ); affirma

tion of GRAS status with specific limi
tations as a direct human food in
gredient...  53609; 1 2 -7 -7 6

Oil of Rue; affirmation of GRAS .status 
with specific limitation as a direct
human food ingredient...... . 53620:

1 2 -7 -7 6
Propyl gallate; affirmation of GRAS 

status as a direct human food in
gredient  53613; 1 2 -7 -7 6

Pulps; affirmation of GRAS status as
indirect human food ingredient.

53613; 12—7 -7 G 
General recognition of safety and prior 

sanctions for food ingredients.
53600; 1 2 -7 -7 6

List of Public Laws

Note: No public bills which have become 
law were received by the Office of the Federal 
Register for inclusion in today’s List of 
Public Laws.
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rules one! regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 

keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold .by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 

REGISTER Issue of each month.

Title 26— Internal Revenue

CHAPTER I— INTERNAL REVENUE SERV
ICE, DEPARTM ENT O F TH E  TREASURY

SUBCHAPTER A— INCOME TAX 
[T.D. 7456]

PART 1— INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953

Allocation and Apportionment of 
Deductions to Gross Income

By a notice of proposed rulemaking 
appearing in the Federal R egister for 
November 8, 1976 (41 FR 49160), as cor
rected by a  notice appearing in the Fed
eral R egister for November 15, 1976 (41 
FR 50299), amendments to the Income 
Tax Regulations (26 CFR Part 1) were 
proposed in order to provide rules under 
section 861(b) of the Internal Revenue 
Code of 1954 for allocation and appor
tionment of deductions to gross income 
to determine taxable income from 
sources within and without the United 
States. In addition, certain supplemen
tary technical amendments were pro
posed to the regulations under sections 
863 and 905(b) of the Code.

Comments were received in response to 
the notice of proposed rule making and 
a public hearing was held on December 
16, 1976. After consideration of all rele
vant matter presented by interested per
sons regarding the proposed rules, those 
rules are adopted as revised in certain 
respects by this document. The revisions 
made are relatively minor to the scope 
of the rules as a whole and were made 
primarily in an effort to clarify the 
rules. Some of the more important revi
sions are as follows:

1. For purposes of apportioning on a 
pro rata basis deductions which are not 
definitely related to gross income, gross 
income shall be treated as including ex
empt, excluded, and eliminated items of 
income. See § 1.861-8 (d) (2).

2. The apportionment of the deduc
tion for interest expenses under the as
set method on the basis of book values 
has been clarified. See § 1.861-8 (e) (2)
(v).

3. A special limited rule has been 
added permitting apportionment of in
terest expense on obligations incurred 
before January 1, 1977 in accordance 
with the rules existing prior to this 
Treasury decision. However, a taxpayer 
making use of such rule may not appor
tion interest expense under any optional 
gross income method pursuant to § 1.861- 
8(e) (2) (vi). See S 1.861-8(e) (2) (vii).

4. In apportioning research and 
development expenses, account must be 
taken of amounts received on equipment 
leases as if such amounts were sales 
receipts. See § 1.861-8 (e) (3) <ii) (B).

5. In apportioning research and devel
opment expenses, the volume of sales of 
a controlled party taken into account 
may be reduced in certain instances 
where the control is less than 100 per
cent. See § 1.861-8(e) (3) (ii) (D ).

6. Apportionment of research and de
velopment expense on the.basis of an 
optional gross income method has been 
clarified with respect to its application to 
affiliated groups filing consolidated re
turns. See § 1.861-8(e) (3) (iii).

7. The apportionment of supportive ex
penses and stewardship expenses is more 
sharply delineated. See § 1.861-8(e) (4).

8. The rules for apportioning net 
operating loss deductions are expanded. 
See § !.861-8(e)(8).

9. In determining effectively connected 
taxable income of foreign persons, pro
vision is made for the application of in
come tax treaties where determinative. 
See § 1.861-8(f) (1) (iv).

10. New examples (25) and (26) are 
added illustrating allocation and ap
portionment of deductions for State in
come taxes.

Adoption of Amendments to the 
R egulations

On November 8, 1976, a notice of pro
posed rulemaking was published in the 
F ederal R egister (41 F.R. 49160) (and 
corrected by a notice appearing in the 
F ederal R egister for November 15, 1976 
(41 F.R. 50299)) with respect to amend
ing the Income Tax Regulations (26 CFR 
Part 1) under section 861(b) of the In
ternal Revenue Code of 1954 to provide, 
rules for allocation and apportionment 
of deductions to gross income to deter
mine taxable income from sources within 
and without the United States. In addi
tion, certain supplementary technical 
amendments were proposed to the reg
ulations under sections 863 and 905(b) o! 
the Code. After consideration of all rele
vant matter presented by interested per
sons regarding the proposed rules, such 
regulations are hereby amended as set 
forth in such notice of proposed rule- 
making (as corrected), except that the 
following paragraphs of § 1.861-8 are re
vised or added to read as set forth below:

1. Paragraph (a)(2) and (4) is re
vised.

2. Paragraph (b) (3) is revised.
3. Paragraph (c) (1) is revised.
4. Paragraph (d) (1) and (2) is revised.
5. Paragraph (e )(2 )(i), (iv) (A) (3) 

and the flush language following (5), (v ), 
that portion of (vi) which precedes (A) 
thereof, and (vi) (B) is revised.

6. A new subdivision (vii) is added 
after paragraph (e) (2) (vi) and present 
subdivision (vii) of paragraph (e) (2) is 
redesignated as subdivision (viii).

7. Paragraph (e) (3) (i) (B>, (ii) (B) 
and (D), that portion of (iii) which 
precedes (A) thereof, and (iii) (B) is re
vised.

8. A new subdivision (iv) is added at 
the end of paragraph (e) (3).

9. Paragraph (e) (4) is revised.
10. Paragraph (e) (6) is revised.
11. Paragraph (e) (8) is revised.
12. Paragraph (f) (1) (i) and (iv) is re

vised.
13. Paragraph (f) (1) (vi) (E) is re

vised.
14. Paragraph (g) example (1) (i) and

(iii), example (2 )(i) and (iii), example
(5) (i) and (iii), example (6) ( i) , example
(8 )(i), example (9 )(i), example (18), 
example (19), example (20) (I), and ex
ample (21) (i) are revised and new ex
amples (25) and (26) are added after 
example (24).

Paragraph 1. Section 1.861-8 is 
amended to read as follows:
§ 1.861—8 Computation o f  taxable in

come from sources within the United 
States and from other sources and 
activities.

(a) In general— (15 Scope. Sections 
861(b) and 863(a) state in general terms 
how to determine taxable income of a 
taxpayer from sources within the United 
States after gross income from sources 
within the United States has been de
termined. Sections 862(b) and 863(a) 
state in general terms how to determine 
taxable income of a taxpayer from 
sources without the United States after 
gross income from sources without the 
United States has been determined. This 
section provides specific guidance for ap
plying the cited Code sections by pre
scribing rules for the allocation and ap
portionment of expenses,., losses, and 
other deductions (referred to collective
ly in this section as “deductions” ) of the 
taxpayer. The rules contained in this 
section apply in determining taxable in
come of the taxpayer from specific 
sources and activities under other sec
tions of the Code, referred to in this 
section as operative sections. See para
graph (f ) Cl) of this section for a list and 
description of operative sections. The 
operative sections include, among others, 
sections 871(b) and 882 (relating to tax
able income of a nonresident alien indi
vidual or a foreign corporation which is 
effectively connected with the conduct of 
a trade or business in the United States), 
section 904(a) (1) (as in effect before 
enactment of the Tax Reform Act of 
1976, relating to taxable income from 
sources within specific foreign countries), 
and section 904(a) (2) (as in effect before 
enactment of the Tax Reform Act of 
1976, or section 904(a) after such enact-
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ment, relating to taxable income from all 
sources without the United States).

(2) Allocation and apportionment of 
deductions in general. A taxpayer to 
which this section applies is required to 
allocate deductions to a class of gross in
come and, then, if necessary to make the 
determination required by the operative 
section of the Code, to apportion deduc
tions within the class of gross income be
tween the statutory grouping of gross in
come (or qmong the statutory group
ings) and the residual grouping of gross 
income. Except for deductions, if any, 
which are not definitely related to gross 
income (see paragraphs (c) (2) and (e)
(9) of this section) and which, there
fore, are ratably apportioned to all gross 
income, all deductions of the taxpayer 
(except the deductions for personal ex
emptions enumerated in paragraph (e) 
(11) of this section) must be so allocated 
and apportioned. As further detailed be
low, allocations and apportionments are 
made on the basis of the factual rela
tionship of deductions to gross income. 
If an affiliated group of corporations 
joins in filing a consolidated return un
der section 1501, the provisions of this 
section are to be applied separately to 
each member in that affiliated group for 
purposes of determining such 'member’s 
taxable income.

(3) Class of gross income. For pur
poses of this section, the gross income to 
which a specific deduction is definitely 
related is referred to as a “class of gross 
income" and may consist of one or more 
items (or subdivisions of these items) of 
gross income enumerated in section 61, 
namely:

(i) Compensation for services, includ
ing fees, commissions, and similar items;

(ii) Gross income derived from busi
ness;

(iii) Gains derived from dealings in 
property;

(iv) Interest;
(v) Rents;
(vi) Royalties;
(vii) Dividends;
(viii) Alimony and separate mainte

nance payments;
(ix) Annuities;
(x) Income from life insurance and 

endowment contracts;
(xi) Pensions;
(xii) Income from discharge of in

debtedness;
xiii) Distributive share of partner

ship gross income;
(xiv) Income in respect of a decedent;
(xv) Income from an interest in an 

estate or trust.
(4) Statutory grouping of gross in

come and residual grouping of gross in
come. For purposes of this section, the 
term “statutory grouping of gross in
come” or “statutory grouping" means 
the gross income from a specific source 
or activity which must first be deter
mined in order to arrive at taxable in
come” from such specific source or activ
ity under an operative section. (See 
paragraph (f)(1 ) of this section.) Gross 
income from other sources or activities

RULES AND REGULATIONS

is referred to as the “residual grouping 
of gross income" or “residual grouping” . 
For example, for purposes of determin
ing taxable income from sources within 
specific foreign countries and posses
sions of the United States, in order to 
apply the per-country limitation to the 
foreign tax credit (as in effect before 
enactment of the Tax Reform Act of 
1976), the statutory groupings are the 
separate gross incomes from sources 
within each country and possession. 
Moreover, if the taxpayer has income 
subject to section 904(d) (as in effect 
after enactment of the Tax Reform Act 
of 1976), such income constitutes one or 
more separate statutory groupings. In 
the case of the per-country limitation, 
the residual grouping is the aggregate of 
gross income from sources within the 
United States. In some instances, where 
the operative section so requires, the 
statutory grouping or the * residual 
grouping may include, or consist entirely 
of, excluded income. See paragraph
(d) (2) of this section with respect to the 
allocation and apportionment of deduc
tions to excluded income.

(5) Effective date. The provisions of 
this section shall be applicable to taxable 
years beginning after December 31,1976. 
For taxable years beginning before Jan
uary 1, 1977, § 1.861-8 as in effect on Oc
tober 23, 1957 (T.D. 6258), as amended 
on August 22, 1966 (T.D. 6892) and on 
September 29, 1975 (T.D. 7378), will 
apply.

(b) Allocation— (1 ) In general. For 
purposes of this section, the gross in
come to which a specific deduction is 
definitely related is ^referred to as a 
“class of gross income” and may consist 
6f one or more items of gross income. 
The rules émphasize the factual rela
tionship between the deduction and a 
class of gross income. See paragraph (d)
(1) of this section which provides that 
in a taxable year there may be no item 
of gross income in a class or less gross in
come than deductions allocated to the 
class, and paragraph (d) (2) of this sec
tion which provides that a class of gross 
income may include excluded income. Al
location is accomplished by determining, 
with respect to each deduction, the class 
of gross income to which the deduction 
is definitely related and then allocating 
the deduction to such class of gross in
come (without regard to the taxable year 
in which such gross income is received 
or accrued or is expected to be received 
or accrued). The classes of gross income 
are not predetermined but must be de
termined on the basis of the deductions 
to be allocated. Although most deduc
tions will be definitely related to some 
class of a taxpayer’s total gross income, 
some deductions are related to all gross 
income. In addition, some deductions are 
treated as not definitely related to any 
gross income and are ratably apportioned 
to all gross income. (See paragraph (e)
(9) of this section.) In allocating deduc
tions it is not necessary to differentiate 
between deductions related to one item 
of gross income and deductions related

to another item of gross income where 
both items of gross income are exclu
sively within the same statutory group
ing or exclusively within the residual 
grouping.

(2) Relationship to activity or prop
erty. A deduction shall be considered de
finitely related to a class of gross in
come and therefore allocable to such 
class if it is incurred as a result of, or 
incident to, an activity or in connection 
with property from which such class of 
gross income is derived. Where a deduc
tion is incurred as a result of, or incident 
to, an activity or in connection with 
property, which activity or property gen
erates, has generated, or could reason
ably have been expected to generate gross 
income, such deduction shall be consid
ered definitely related to such gross in
come as a class whether or not there is 
any item of gross income in such class 
which is received or accrued during the 
taxable year and whether or not the 
amount of deductions exceeds the 
amount of the gross „ income in such 
class. See paragraph (d) (1) of this sec
tion and example (17) of paragraph (g) 
of this section with respect to cases in 
which there is an excess of deductions. 
In some cases, it will be found that this 
subparagraph can most readily be ap
plied by determining, with respect to a 
deduction, the categories of gross income 
to which it is not related and concluding 
that it is definitely related to a class con
sisting of all other gross income.

(3) Supportive functions. Deductions 
which are supportive in nature (such as 
overhead, general and ¡administrative, 
and supervisory expenses) may relate to 
other deductions which cart more readily 
be allocated to gross income. In such in
stance, such supportive deductions may 
be allocated and apportioned along with 
the deductions to which they relate. On 
the other hand, it would be equally ac
ceptable to attribute supportive deduc
tions on some reasonable basis directly 
to activities or property which generate, 
have generated, or could reasonably have 
been expected to generate gross income. 
This would ordinarily be accomplished 
by allocating the supportive expenses to 
all gross income or to another broad 
class of gross income and apportioning 
the expenses in accordance with para
graph (d) (1) of this section. For this 
purpose, reasonable departmental over
head rates may be utilized. For examples 
of the application of the principles of 
this paragraph (b)(3) other than to ex
penses attributable to stewardship ac
tivities, see examples (19) through (21) 
of paragraph (g) of this section. See 
paragraph (e) (4) of this section for the 
allocation and apportionment of deduc
tions attributable to stewardship activ
ities.

(4) Deductions related to a class of 
gross income. See paragraph (e) of this 
section for rules relating to toe alloca
tion and apportionment of certain spe
cific deductions definitely related to a 
class of gross income. See paragraph (c)
(1) of this section for rules relating to 
the apportionment of deductions.
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(5) Deductions related to all gross in
come. If a deduction does not bear a def
inite relationship to a class of gross in
come constituting less than all of gross 
income, it shall ordinarily be treated 
as definitely related and allocable to all 
of the taxpayer’s gross income except 
where provided to the contrary under 
paragraph (e) of this section. Paragraph
(e) (9) of this section lists various de
ductions which generally are not def
initely related to any gross income and 
are ratably apportioned to all gross in
come.

(c) Apportionment of deductions—il)  
Deductions definitely related to a class 
of gross income. Where a deduction has 
been allocated in accordance with para
graph (b) of this section to a class of 
gross income which is included in one 
statutory grouping and the residual 
grouping, the deduction must be appor
tioned between the statutory grouping 
and the residual grouping. Where a de
duction has been allocated to a class of 
gross income which is included in more 
than one statutory grouping, such deduc
tion must be apportioned among the 
statutory groupings and, where neces
sary, the residual grouping. If the class 
of gross income to which a deduction has 
been allocated is included in its entirety 
in either a single statutory grouping or 
the residual grouping, there is no need to 
apportion that deduction. If a deduction 
is not definitely related to any gross in
come, it must be apportioned ratably as 
provided in paragraph (c)(2) of this 
section. A deduction is apportioned by 
attributing the deduction to gross in
come (within the class to which the 
deduction has been allocated) which is 
in the statutory grouping or in each pf 
the statutory groupings and to gross in
come (within the class) which is in the 
residual grouping. Such attribution must 
be accomplished in a manner which re
flects to a reasonably close extent the 
factual relationship between the deduc
tion and the grouping of gross income. 
In apportioning deductions, it may be 
that for the taxable year there is no gross 
income in the statutory grouping or that 
deductions will exceed the amount of 
gross income in the statutory grouping. 
See paragraph (d) (1) of this section 
with respect to cases in which there is an 
excess of deductions. In determining thè 
method of apportionment for a specific 
deduction, examples of bases and factors 
which should be considered include, but 
are not limited to—

(i) Comparison of units sold attributa
ble to the statutory grouping and attrib
utable to the residual grouping; w

(ii) Comparison of the amount of gross 
sales or receipts;

(iii) Comparison of costs of goods sold;
(iv) Comparison of profit contribution;
(v) Comparison of expenses incurred, 

assets used, salaries paid, space utilized, 
and time spent which are attributable to 
the activities or properties giving rise tò 
the class of gross income; and

(vi) Comparison of thè amount of gross 
income in the statutory grouping with 
the amount in the residual grouping.

RULES AND REGULATIONS

Paragraphs (e) (2) through (e)(8) of 
this section provide the applicable rules 
for allocation and apportionment of de
ductions for interest, research, and de
velopment expenses, and certain other 
deductions. The effects on tax liability of 
the apportionment of deductions and the 
burden of maintaining records not other
wise maintained and making computa
tions not otherwise made shall be taken 
into consideration 1 in determining 
whether a method of apportionment and 
its application are sufficiently precise. A 
method^ of apportionment described in 
this paragraph (c) (1) of this section 
may not be used when it. does not r e fle c t , 
to a reasonably close extent, the factual 
relationship between the deduction and 
the groupings of income. The principles 
set forth above are applicable in appor
tioning both deductions definitely related 
to a class which constitutes less than all 
of the taxpayer’s gross income and to 
deductions related to all of the taxpay
er’s gross income. If a deduction is not 
definitely related to any class of gross 
income, it must be apportioned ratably 
as provided in paragraph (c) (2) of this 
section.

(2) Deductions not definitely related 
to any gross income. If a deduction is not 
definitely related to any gross income 
(see paragraph (e) (9) of this section), 
the deduction must be apportioned rata
bly between the statutory grouping (or 
among the statutory groupings) of gross 
income and the residual grouping. Thus, 
the amount apportioned to each statu
tory grouping ¡shall be equal to the same 
proportion of the deduction which the 
amount of gross income in the statutory 
grouping bears to the total amount of 
gross income. The amount apportioned to 
the residual grouping shall be equal to 
the same proportion of the deduction 
which the amount of the gross income 
in the residual grouping bears to the total 
amount of gross income.

(d) Excess of deductions and excluded 
and eliminated income— (1) Excess of 
deductions. Each deduction which bears 
a definite relationship to a class of gross 
income shall be allocated to that class in 
accordance with paragraph (b) (1) of 
this section even though, for the taxable 
year, no gross income in such class is 
received or accrued or the amount of the 
deduction exceeds the amount of such 
class of gross income. In apportioning 
deductions, it may be that, for the tax
able year, there is no gross income in the 
statutory grouping (or residual group
ing), or that deductions exceed the 
amount of gross income in the statutory 
grouping (or residual grouping). If there 
is no gross income in a statutory group
ing or the amount of deductions allocated 
and apportioned to a statutory grouping 
exceeds the amount of gross income in 
the statutory grouping, the effects are 
determined under the operative section. 
If the taxpayer is a member of a group 
filing a consolidated return, such excess 
of deductions allocated or apportioned 
to a statutory grouping of income of such 
member is taken into account in deter
mining the consolidated taxable income
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from such statutory grouping, and such 
excess of deductions allocated or appor
tioned to the residual grouping of income 
is taken into account in determining the 
consolidated taxable income from the 
residual grouping. See § 1.1502-4(d) (1) 
and the last sentence of § 1.1502-12. For 
an illustration of the principles of this 
paragraph (d)(1), see example (17) of 
paragraph tg) of this section.

(2) Allocation and apportionment to 
exempt, excluded or eliminated income. 
In allocating or apportioning deductions 
to classes or statutory groupings of gross 
income, including apportionment pur
suant to paragraph (c) (2) of this section 
(deductions not definitely related to any 
class of gross income), gross income shall 
include amounts which are otherwise 
exempt or excluded (such as the income 

rof a nonresident alien individual or for
eign corporation which is not effectively 
connected income) or which are other
wise eliminated in the computation of 
consolidated taxable income reported for 
the taxable year on a consolidated re
turn (but deferred intercompany trans
actions, as defined in § 1.1502-13, shall 
not be included until the year they are 
included in taxable income). Hence, a 
deduction may be allocated and appor
tioned to exempt, excluded, or eliminated 
income. See example (24) of paragraph
(g) of this section. No deduction shall be 
allowed, under this section, for any 
amount, or part thereof, allocable and 
apportionable to a class of exempt, ex
cluded, or eliminated income, if such 
amount is not allowed as a deduction 
under another section of the Code. See 
section 265 and the regulations there
under.

(e) Allocation and apportionment of 
certain deductions— (1) In general. Sub- 
paragraphs (2) and (3) of this para
graph contain rules with respect to the 
allocation and apportionment of interest 
expense and research and development 
expenditures, respectively. Subpara
graphs (4) through (8) of this para
graph contain rules with respect to the 
allocation of certain other deductions. 
Subparagraph (9) of this paragraph lists 

. those deductions which are ordinarily 
considered as not being definitely related 
to any class of gross income. Subpara
graph (10) of this paragraph lists spe
cial deductions of corporations which 
must be allocated and apportioned. Sub- 
paragraph (11) of this paragraph lists 
personal exemptions which are neither 
allocated nor apportioned. Examples of 
allocation and apportionment are con
tained in paragraph (g) of this section.

(2) Interest— (i) In general. The 
method of allocation and apportionment 
for interest set for th in this paragraph
(e)(2) is based on the approach that 
money is fungible and that interest ex
pense is attributable to all activities and 
property regardless of any specific pur
poses for incurring an obligation on 
which interest is paid. This approach 
recognizes that all activities and prop
erty require funds and that management 
has a great deal of flexibility as to the 
source and use of funds. Normally, credi-
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tors of a taxpayer subject the money 
advanced to the taxpayer to the risk of 
the taxpayer’s entire activities and look 
to the general credit of the taxpayer for 
payment of the debt. When money is 
borrowed for a specific purpose, such 
borrowing will generally free other funds 
for other purposes and it is reasonable 
under this approach to attribute part of 
the cost of borrowing to such other 
purposes. ^

(ii) Allocation of interest. Except as 
provided in subdivisions (iii) and (iv) of 
this subparagraph, the aggregate of de
ductions for interest shall be considered 
related to all income producing activities 
and properties of the taxpayer and, thus, 
allocable to all the gross income which 
the income producing activities' and pro
perties of the taxpayer generate, have 
generated, or could reasonably have been 
expected to generate.

(iii) Certain nonbusiness interest. In
terest expense deductible under section 
163 which is not paid or incurred during' 
the taxable year

(A) In carrying on any trade or busi
ness,

(B) For the production or collection of 
income,

(C) For the management, conserva
tion, or maintenance of property held for 
the production of income, or

(D) In connection with the determina
tion, collection, or refund of any tax 
shall be considered a deduction which is 
not definitely related to any class of 
gross income. For example, interest paid 
or incurred by an Individual on a mort
gage which constitutes part or all of the 
purchase price of his personal residence 
shall normally be considered a deduc
tion which is not definitely related to. 
any class of gross income.

(iv) Allocation of interest to specific 
property. (A) If the existence of all of 
the facts and circumstances described 
below is established, the deduction for 
interest shall be considered definitely re
lated solely to the class of gross income 
which the specific property generates, 
has generated, or could reasonably have 
been expected to generate. Such facts 
and circumstances are as .follows:

(1) The indebtedness on which the in
terest was paid was specifically incurred 
for the purpose of purchasing, maintain
ing, or improving the specific property;

(2) The proceeds of the borrowing 
were actually applied to the specified 
purpose;

(3) The creditor can look only to the 
specific property (or any lease or other 
interest therein) as security for payment 
of the principal and interest of the loan 
and, thus, cannot look to any other 
property or the borrower with respect to 
payment of the loan;

(4) It may be reasonably assumedthat 
the return (cash flow) on or from the 
property will be sufficient to fulfill the 
terms and conditions of the loan agree
ment with respect to the amount and 
timing of payment of principal and in
terest; and

(5) There are restrictions in the loan 
agreement on the disposal or use o f the
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property consistent with the assump
tions described in (3) and (4) of this 
subdivision (iv)(A).
Even though the above facts and circum
stances are present in substance as well 
as in form, a deduction for interest will 
not be considered definitely related to 
specific property where the motive for 
structuring the transaction in the man
ner described above was without any 
economic significance.

(B) Where an interest deduction is 
definitely related solely to specific prop
erty under (A) of this subdivision (iv), 
such interest deduction and such prop
erty, or the 'portion thereof, to which 
such interest deduction relates shall not 
be included in the allocation described 
in subdivision (ii) of this paragraph (e) 
(2). Instead, the interest deduction shall 
be allocated solely to the gross income 
derived from the specific property and 
apportioned accordingly. Thus, if an ap
portionment is made on the basis of book 
values and it is determined that the de
duction for certain interest is definitely 
related to $800,000 of book value of cer
tain property which has a total book 
value of $1 million, only the $200,000 
balance will be included for purposes of 
allocating and apportioning the remain
ing portion of the interest deduction 
which is related to all other activities and 
properties.

(v) Apportionment of interest—asset 
method. Normally, the deduction for in
terest expense relates more closely to the 
amount of capital utilized or invested in 
an activity or property than to the gross 
income generated therefrom, and there
fore the deduction for interest should 
normally be apportioned on the basis of 
asset values. Indebtedness permits the 
taxpayer to acquire or retain different 
kinds of assets which may produce sub
stantially different yields of gross in
come in relation to their value. Thus, ap
portionment of an interest Reduction on 
such basis as gross income may not be 
reasonable. If a taxpayer consistently ap
portions the deduction for interest on the 
basis of the tax book value (original cost 
for tax purposes less depreciation al
lowed for tax purposes) of its assets, that 
method will ordinarily be accepted. Alter
natively, if a taxpayer can apportion the 
deduction on the basis of the fair market 
value of his assets and he can establish 
the fair market value to the satisfaction 
of the Commissioner; that method will 
also be acceptable. However, once the 
taxpayer uses fair market value the tax
payer must continue to use such method 
unless expressly authorized by the Com
missioner to change his method. For pur
poses of determining values of assets un
der this subdivision (v>. an average of 
values (book or market) shall be com
puted for the year on the basis of values 
of assets at the beginning and end of the 
year. Where a substantial distortion of 
asset values would result from the use of 
such an averaging basis, an appropriate 
method satisfactory to the Commissioner 
shall be used.

(vi) Apportionment of interest—op
tional gross income methods. If the con

J

ditions of either (A) or (B) of this sub
division (vi) are met, in lieu of appor
tioning the deduction for interest ex
pense (allocable under subdivision (ii) of 
this paragraph (e) (2)) under subdivision
(v) of this paragraph (e) (2), a taxpayer 
may for any taxable year apportion such 
deduction, as prescribed in this (A) or
(B), between the statutory grouping (or 
among the statutory groupings) of gross 
income and the residual grouping of 
gross income. However, if any member 
of an affiliated group which files a con
solidated return apportions its interest 
expense for a taxable year under this 
subdivision (vi), then all members join
ing that return must use this subdivision
(vi) for such taxable year.

(A) Option one. If, when apportioned 
ratably on the basis of gross income be
tween the statutory grouping .(or among 
the statutory groupings) of gross income 
and the residual grouping of gross income 
in the same proportions that the amount 
of gross income in the statutory group
ing (or groupings) and the amount of 
gross income in the residual grouping 
bear, respectively, to the total amount 
of gross income,

(1) The amount of interest expense 
ratably apportioned to the statutory 
grouping (or groupings in the aggregate) 
is not less than fifty percent (50%) of the 
amount which would have been so ap
portioned if the taxpayer had used the 
method described in subdivision (v) cf 
this paragraph (e) (2), and

(2) The amount of interest expense 
ratably apportioned to / the residual 
grouping is not less than fifty percent 
(50%) of the amount which would have 
been so apportioned if the taxpayer had 
used the method described in subdivi
sion tv) of this paragraph (e) (2) , then 
the taxpayer may apportion his interest 
expense ratably on the basis of gross 
income.

(B) Option Two. If, when the amount 
of interest expense is apportioned ratably 
on the basis of gross income, either con
dition (I) or (2) of (A) of this subdivi
sion (vi)» is not met, the taxpayer may 
either:

(1) Where condition (1) o f-(A ) of 
this subdivision (vi) is not met, appor
tion fifty percent (50%) of the amount 
of interest expense which would have 
been apportioned to the statutory group
ing (or groupings in the aggregate) un
der subdivision (v) of this paragraph 
(e) (2), to such statutory grouping (or to 
such statutory groupings in the aggre
gate and then among such groupings 
ratably on the basis of gross income 
within each grouping), and apportion 
the balance of the amount of interest 
expense to the residual grouping; or

(2) Where condition (2) of (A) of 
this subdivision (vi) is not met, appor
tion fifty percent (50%) of the amount 
of the interest expense which would have 
been apportioned to the residual group
ing, under subdivision (v) of this para
graph (e) (2) to such residual grouping, 
and apportion the balance to the statu
tory grouping (or to the statutory group
ings in the aggregate and then among
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such groupings ratably on the basis of 
gross income within each grouping).

(vii) Apportionment of interest—obli
gations incurred before January 1, 1977. 
At the option of the taxpayer, the rules 
of § 1.861-8 as in effect on October 23, 
1957 (T.D. 6892) and on September 29, 
1975 (T.D. 7378) may be applied with 
respect to interest paid on obligations 
incurred before January 1,1977. For tax
payers using this option, the interest on 
obligations to which this option does not 
apply will be allocated and apportioned 
under the rules of this paragraph (e) (2), 
.other than subdivision (vi) : For purposes 
of this subdivision (vii), obligations pay
able on demand shall be deemed to have 
been incurred on or after January 1, 
1977. A taxpayer who, for any taxable 
year, apportions his interest deduction 
using either of the optional gross income 
methods of subdivision (vi) of this para
graph (e) (2) shall not for such taxable 
year or for any taxable year thereafter 
have the option provided in this subdivi
sion (vii).

(xiii) Examples. Examples (1) and (2) 
of paragraph (g) of this section illus
trate the allocation and apportionment 
of interest deductions.

(3) Research and' experimental 
expenditures— (i) Allocation— (A) In
general. The methods of allocation and 
apportionment of research and develop
ment set forth in this paragraph (e) (3) 
recognize that research and development 
is an inherently speculative activity, that 
findings may contribute unexpected 
benefits, and that the gross income de
rived from successful research and devel
opment must bear the cost of unsuccess
ful research and development. Expendi
tures for research and development 
which a taxpayer deducts under section 
174 shall ordinarily be considered deduc
tions which are definitely related to all 
income reasonably connected with the 
relevant  ̂ broad product category (or 
categories) of the taxpayer and there
fore allocable to all items of gross in
come as a class (including income from 
sales, royalties, and dividends) related 
to such product category (or categories). 
For purposes of this allocation, the prod
uct category (or categories) which a tax
payer may be considered to have shall be 
limited to the following list. Ordinarily a 
taxpayer’s research and development ex
penditures may be divided between the 
relevant product categories. Where re
search and development is conducted 
with respect to more than one product 
category, the taxpayer may aggregate the 
categories for purposes of allocation and 
apportionment; however, the taxpayer 
may not subdivide the categories in this 
list. Where research and development is 
not clearly identified with any product 
category (or categories), it will be con
sidered conducted with respect to all the 
taxpayer’s product categories. The indi
vidual products included within each 
category are enumerated in Executive 
Office of the President, Office of Man
agement and Budget, Standard Indus
trial Classification Manual, 1972 (or 
later edition, as available).
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SIC Major Non-manufactured
Groups categories

(01, 02, 07, 08, Agriculture, forestry and 
09). fisheries.

(10, 11, 12)____  Hard mineral mining.
(13) ___________ Crude petroleum, and

natural gas
(14) __________ _ Nonmetallic minerals.
(15, 16, 17) _____ Construction services.
(40, 41, 42, 43, Transportation services.

44, 45, 46, 47).
(48) ___________ Communication.
( 4 9 )  _________ _________  Electric, gas and sanitary

services.
(50, '51)________ Wholesale trade (not ap-

plicable with respect to 
sales by the taxpayer of 
goods and services from 
any other òf the tax
payer’s product cate
gories and not applica
ble with respect to a 
domestic international 
sales corporation for 
which the taxpayer is 
a related supplier of 
goods and services from 
any other of the tax
payer’s product cate
gories) .

(52, 53, 54, 55, Retail trade (not applica- 
56, 57, 58, 59). ble with respect to sales 

by the taxpayer of 
goods and services from 
any other of the tax
payer’s product cate
gories, except Wholesale 
trade, and not applica
ble with respect to a 
domestic international 
sales corporation for 
which the taxpayer is 
a related supplier of 
goods and services from 
any other of the tax
payer’s product cate
gories, except Wholesale 
trade).

(60, 61, 62, 63, Financé, insurance, and
64, 65, 66, 67). real estate

(70, 72, 73, 76, Other services.
76, 78, 79, 80,
81, 82, 83, 84,
86, 88, 89).

Sic Major Manufactured
Groups categories

( 2 0 )  ______ Food and kindred prod
ucts.

(21) __________- Tobacco manufactures.
(22) ___________ Textile mill products.
(23) ___________ Apparel and other fin

ished products made 
from fabrics and similar 
materials.

(24) ___________ Lumber and wood prod
ucts, except furniture.

(25) ___________ Furniture and fixtures.
(26) ___________  Paper and allied products.
(27) ___________ Printing, publishing, and

allied industries.
(28) ___________ Chemicals and a l l i e d

products.
(29) ___________  Petroleum refining and

related industries.
(30) ___________ Rubber and miscellaneous

plastics products.
(81) ___________ Leather and leather prod

ucts.
(3 2 )  ________ Stone, clay, glass and con

crete products.
(33) ___________ Primary metal industries.
(34) ___________ Fabricated metal prod

ucts, except machinery 
a n d  t r a n s p o r t a 
tion equipment.

(35) ___________ Machinery, except elec
trical.
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SIC Major Manufactured
Groups categories

(36) ___________ Electrical and electronic
machinery, equipment 
and supplies.

( 3 7 )  _.____ _ Transportation e q u i p 
ment.

(38) - _________ _ Measuring, analyzing, and
controlling i n s t r u 
ments; photographic, 
medical and optical 
g o o d s ;  watches and 
clocks.

(39) ___________ Miscellaneous manufac
turing industries.

(B) Exception. Where research and de
velopment is undertaken solely to meet 
legal requirements imposed by a political 
entity with respect to improvement or 
marketing of specific products or proc
esses, and the results cannot reasonably 
be expected to generate amounts of gross 
income (beyond de minimis amounte) 
outside a single geographic source, the 
deduction for such research and develop
ment shall be considered definitely re
lated and therefore allocable only to the 
grouping (or groupings) of gross income 
within that geographic source as a class 
(and apportioned, if necessary, between 
such groupings as set forth in subdivi
sions (ii) (B) and (in) of this paragraph
(e) (3 )). For example, where a taxpayer 
performs tests on a product in response 
to a requirement imposed by the U.S. 
Food and Drug Administration, and the 
test results cannot reasonably be ex
pected to generate amounts of gross in
come (beyond de minimis amounts) 
outside the United States, the costs of 
testing shall be allocated solely to gross 
income from sources within the United 
States.

(ii) Apportionment of research and de
velopment-sales method— (A) Exclusive 
apportionment. Where an apportionment 
based upon geographic sources of income 
of a deduction for research and develop
ment is necessary (after applying the ex
ception in subdivision (i) (B) of this 
paragraph (e) (3 )), an amount equal to—

(1) Fifty percent (50%), in the case 
of a taxable year beginning during 1977,

(2) Forty percent (40%), in the case 
of a taxable year beginning during 1978,

(3) Thirty percent (30%), in the case 
of a taxable year beginning during 1979, 
and thereafter,
of such deduction for research and de
velopment shall be apportioned exclu
sively to the statutory grouping of 
gross income or the residual grouping of 
gross income, as the case may be, arising 
from the geographic source where the re
search and development activities which 
account for more than fifty percent 
(50%) of the amount of such deduction 
were performed. If the fifty percent test 
of the preceding sentence is not met, 
then no part of the deduction shall be 
apportioned under this subdivision (ii)
(A). This exclusive apportionment re
flects the view that research and devel
opment is often most valuable in the 
country where it is performed, for two 
reasons. First, research and development 
often benefits a broad product category,

FEDERAL REGISTER, V O L. 4 2 , N O . 4— THURSDAY, JA N U A R Y  6, 1977



1200 RULES AND REGULATIONS

consisting of many individual products, 
all of which may be sold in the nearest 
market but only some of which may be 
sold in foreign markets. Second, research 
and development often is utilized in the 
nearest market before it is used in other 
markets, and, in such cases, has a lower 
value per unit of sales when used in for
eign markets. The taxpayer may estab
lish to the satisfaction of the Commis
sioner that, in its case, one or both of the 
conditions mentioned in the preceding 
sentences warrant a significantly greater 
percent than the relevant percent speci
fied in (.1), (2), or (3) of this subdivision
(ii) (A) because the research and de
velopment is reasonably expected to haveV 
very limited or long delayed application 
outside the geographic source where it 
was performed. For purposes of estab
lishing that only some products within 
the product category (or categories) are 
sold in foreign markets, the taxpayer 
shall compare the commercial produc
tion of individual products , in domestic 
and foreign markets made by itself, by 
uncontrolled parties (as dèfined under
(C) of this subdivision (ii) ) of products 
involving intangible property which was 
licensed or sold by the taxpayer, and by 
those controlled corporations fas de
fined under (D) of this subdivision (ii) ) 
which can reasonably be expected to ben
efit directly or indirectly from any of the 
taxpayer’s research expense connected 
with the product category (or cate
gories). The individual products com
pared for this purpose shall be limited, 
for nonmanufactured categories, solely 
to those enumerated in Executive Office 
of the President, Office of Management 
and Budget, Standard Industrial Classifi
cation Manual, 1972 (or later edition, as 
available), and, for manufactured cate
gories, solely to those enumerated at a 7- 
digit level on pages 5 through 200 of U.S. 
Bureau of the Census, Census of Manu
factures: 1972, Numerical List of Manu
factured Products (New (.1972) SIC 
Basis), 1973, (or later edition, as avail
able). Examples (9), (10), and (13) in 
paragraph (g) of this section illustrate 
the application of this rule. For purposes 
of establishing the delayed application of 
research findings abroad, the taxpayer, 
shall compare the commercial introduc
tion of its own particular products and 
processes (not limited by those listed in 
the Standard Industrial Classification 
Manual or the Numerical List of Manu
factured Products) in the United States 
and foreign markets, made by itself, by 
uncontrolled parties (as defined under
(C) of this subdivision (ii) ) of products 
involving intangible property which was 
licensed or sold by the taxpayer, and by, 
those controlled corporations (as defined 
under (D) of this subdivision (ii) ) which 
can reasonably be expected to benefit, 
directly or indirectly, from the taxpay
er’s research expense. For purposes of 
evaluating the delay in the application 
of research findings in foreign markets, 
the taxpayer shall use a safe haven dis
count rate of 10 percent per yearof delay 
unless he is able to establish, by refer
ence to the cost of money and the num

ber of years during which economic 
benefit can be directly attributable to the 
results of the taxpayer’s research, that 
another discount rate is more appropri
ate (see examples (9) through (12) in 
paragraph (g) of this section).

(B) Remaining apportionment. The 
amount equal to the remaining portion 
of such deduction for research and de
velopment, not apportioned under (A) 
of this subdivision (ii), shall be appor
tioned between the statutory grouping 
(or among the statutory groupings) 
within the class of gross income and the 
residual grouping within such class in 
the same prdportions that the amount of 
sales from the product category (or cate
gories) which resulted in such feross in
come within the statutory grouping (or 
statutory groupings) and in the residual 
grouping bear; respectively, to the total 
amount of sales from the product cate
gory (or categories). For the purposes of 
this paragraph (e) (3), amounts received 
from the lease of equipment during a 
taxable year shall be regarded as sales 
receipts for such taxable year. Amounts 
apportioned under this paragraph (e) (3) 
may exceed the amount of gross income 
related to the product category within 
the statutory grouping. In such case, the 
excess shall be applied against other 
gross income within the statutory group
ing. See paragraph (d) (1) of this section 
for instances where the apportionment 
leads to an excess of deductions over 
gross income within the statutory 
grouping.

(C) Sales of uncontrolled parties. For 
purposes of the apportionment under
(B) of this subdivision (ii), thé sales 
from the product category (or catego
ries) by each party uncontrolled by the 
taxpayer, of particular products involv
ing intangible property which was li
censed or sold by the taxpayer to such 
uncontrolled party shall be taken fully 
into account both for determining the 
taxpayer’s apportionment and for de
termining the apportionment of any oth
er member of a controlled group of cor
porations to which the taxpayer belongs 
if the uncontrolled party can reasonably 
be expected to benefit directly or indi
rectly (through any member of the con
trolled group of corporations to which 
the taxpayer belongs) from the research 
expense connected with the product cate
gory (or categories) of such other mem
ber. In the case of licensed products, if 
the amount of sales of such products is 
unknown (for example, where the li
censed product is a component of a large 
machine), a reasonable estimate should 
be made. In the case of sales of intangible 
property, and in cases where a reason
able estimate of sales of licensed prod
ucts cannot be made, the sales taken 
into account shall be an amount which 
is ten times the amount received or ac
crued for the intangible during the tax
payer’s taxable year. For purposes of 
this subdivision (ii) (C ), the term “un
controlled ¿arty” means a party which 
is not a person with a relationship to the 
taxpayer (specified in section 267(b)), 
or is not a member of a controlled group

of corporations to which the taxpayer 
telongs (within the meaning of section 
993(a)(3) ). An uncontrolled party can 
reasonably be expected to benefit from 
the research expense of a member of a 
controlled group of corporations to which 
the taxpayer belongs if such member 
can reasonably be expected to license, 
sell, or transfer intangible property to 
that uncontrolled party, or transfer se
cret processes to that uncontrolled party, 
directly or indirectly through a member 
of the controlled group of corporations to 
wnich the taxpayer belongs.

(D) Sales of controlled parties. For 
purposes of the apportionment under
(B) of this subdivision (ii), the sales 
from the product category (or cate
gories) of the taxpayer shall be taken 
fully into account and the sales from the 
product category (or categories) of a 
corporation controlled by the taxpayer 
shall be taken into account to the extent 
provided in. (1) or (2) of this subdivision
(ii) (D) for determining the taxpayer’s 
apportionment, if such corporation can 
reasonably bq expected to benefit directly 
or indirectly (through another mem
ber of the. controlled group of cor
porations to which the taxpayer belongs) 
from the taxpayer’s research expense 
connected with the product category 
(or categories). However, sales from 
the product category (or categories) be
tween or among such controlled corpo
rations or the taxpayer shall not be taken 
into account more than once; in such a 
situation, the amount sold by the selling 
corporation to the buying corporation 
shall be subtracted from the sales of the 
buying corporation. For purposes of 
this subdivision (ii) (D ), the term “a cor
poration controlled by the taxpayer” 
means any corporation other than 
an “uncontrolled party” as defined 
in (C) of" this subdivision (ii). A 
corporation controlled by the tax
payer can reasonably be expected to 
benefit from the taxpayer's research ex
pense if the taxpayer can be expected to 
license, sell, or transfer intangible prop
erty to that corporation, or transfer se
cret processes to that corporation, either 
directly or indirectly through a member 
of the controlled group of corporations 
to which the taxpayer belongs. Past ex
perience with research and development 
shall be considered in determining rea
sonable expectations. However, if the 
corporation controlled by the Taxpayer 
has entered into a bonafide cost-sharing 
arrangement, in accordance with the 
provisions of § 1.482-2 (d) (4), with the 
taxpayer for the purpose of developing 
intangible property, then that corpora
tion shall not reasonably be expected to 
benefit from the taxpayer’s share of the 
research expense. The sales from the 
product category (or categories) of a 
corporation controlled by the taxpayer 
taken into account shall be the greater 
of— *

(1) The amount of sales that would 
have been taken into account under 
paragraph (e) (3) (ii) (C) of this sec
tion if the controlled corporation were 
an uncontrolled party and if any in-
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tangible property contributed by the tax
payer to the controlled corporation were 
treated as a license of that intangible 
property; or

(2) The amount of sales that bear the 
same proportion to total sales of the con
trolled corporation as the taxpayer’s 
direct or indirect ownership, as defined 
in section 1563, of the total combined 
voting power of all classes of stock en
titled to vote of such corporation bears 
to the total outstanding combined vot
ing power of all such classes of stock of 
such corporation.

(iii) Apportionment of research and 
development—optional gross income 
methods. If the conditions of either (A) 
or (B) of this subdivision (iii) are met, 
in lieu of apportioning the deduction for 
research and development expense un
der subdivision (ii) of this paragraph (e)
(3), a taxpayer may, at his option, for 
any taxable year apportion such deduc
tion, as prescribed in (A) or (B) of this 
subdivision (iii), between the statutory 
grouping (or among the statutory group
ings) of gross income and the residhal 
grouping of gross income. These optional 
methods must be applied to the tax
payer’s entire deduction for research and 
development expense remaining after 
applying the exception in subdivision (i) 
(B) of this paragraph (e) (3), and may 
not be applied on a product category 
basis. However, if any member of an 
affiliated group which flies a consolidated 
return apportions its research and de
velopment expense for a taxable year 
under this subdivision (iii), then all 
members joining that return must use 
this subdivision (iii) for such taxable 
year.

(A) Option One. If, when apportioned 
ratably on the basis of gross income be
tween the statutory grouping (or 
among the statutory groupings) of 
gross income and the residual grouping 
of gross income in the same proportions 
that the amount of gross income in the 
statutory grouping (or groupings) and 
the amount of gross income in the 
residual grouping bear, respectively, to 
the total amount of gross income,

(1) The amount of research and de
velopment expense ratably apportioned 
to the statutory grouping (or groupings 
in tiie aggregate) is not less than fifty 
percent (50%) of the amount which 
would have been so apportioned if the 
taxpayer had used the method described 
in subdivision (ii) of this paragraph (e) 
(3),and

(2) The amount of research and de
velopment expense ratably apportioned 
to the residual grouping is not less than 
fifty percent (50%) of the amount which 
would have been so apportioned if the 
taxpayer had used the method described 
in subdivision (ii) of this paragraph
(e) (3),
then the taxpayer may apportion his 
research and development expense 
ratably on the basis of gross income.

(B) Option Two. If, when the amount 
of research and development expense is 
apportioned ratably on the basis of gross

income, either condiiton (1) or (2) of
(A) of this subdivision (iii) is not met, 
the taxpayer may either:

(1) Where condition (I) of (A) of 
this subdivision (iii) is not met, ap
portion fifty percent (50%) of the 
amount of research and development 
expense which would have been appor
tioned to the statutory grouping (or 
groupings in the aggregate) under sub
division (ii) of this paragraph (e) (3) to 
such statutory grouping (or to such stat
utory groupings in the aggregate and 
then among such groupings on the basis 
of gross income within each grouping), 
and apportion the balance of the amount 
of research and development expenses to 
the residual grouping; or

(2) Where condition (2) of (A) of 
this subdivision (iii) is not met, ap
portion fifty percent (50%) of the 
amount of research and development 
expense which would have been appor
tioned to the residual grouping under 
subdivision (ii) of this paragraph (e) (3) 
to such resi !ual grouping, and appor
tion the balance of the amount of re
search and development expenses to the 
statutory grouping (or to the statutory 
groupings in the aggregate and then 
among such groupings ratably on the 
basis of gross income within each group
ing).

(iv) Examples. Examples (3) through 
(16) and example (23) of paragraph (g) 
of this section illustrate the allocation 
and apportionment of research and de
velopment deductions.

(4) iStewardship expenses attributable 
to dividends received. If a corporation 
renders services for the benefit of a re
lated corporation and the corporation 
charges the related corporation for such 
services (see section 482 and the regula
tions thereunder which provide for an 
allocation .where the chargels not on an 
arm’s length basis as determined there
in), the deductions for expenses of the 
corporation attributable to the render
ing of such services are considered defi
nitely related to the amounts so charged 
and are to be allocated to such amounts. 
However, the regulations under section 
482 (§ 1.482-2 (b) (2) (ii) ) recognize a type 
of activity which is not considered to be 
for the benefit of a related corporation 
but is considered to constitute “steward
ship” or “overseeing” functions under
taken for the corporation’s own bene
fit as an investor in the related 
corporation, and therefore, a charge 
to the related corporation for such 
stewardship or overseeing functions 
is not provided for. Services under
taken by a corporation of a steward
ship or overseeing character generally 
represent a duplication of services 
which the related corporation has inde
pendently performed for itself. For ex
ample, assume that a related corpora
tion, which has a qualified financial staff, 
makes an analysis to determine the 
amount and source of its borrowing needs 
and submits a report of its findings and 
a plan of borrowing to the parent corpo
ration, and the parent corporation’s fi
nancial staff reviews the findings and

plans to determine whether to advise the 
related corporation to reconsider its plan. 
The services of review performed by the 
parent corporation for its own benefit are 
of a stewardship or overseeing character. 
The deductions resulting from steward
ship or overseeing functions are incurred 
as a result of, or incident to, the owner
ship of the related corporation and, thus, 
shall be considered definitely related and 
allocable to dividends received or to be 
received from the related corporation. If 
a corporation has a foreign or interna
tional department which exercises stew
ardship or overseeing functions with re
spect to related foreign corporations and, 
in addition, the department has other 
functions which are attributable to other 
foreign-source income (such as fees for 
services rendered outside of the United 
States for the benefit of foreign related 
corporations, foreign royalties, and gross 
income of foreign branches) to which its 
deductions are also to be allocated, some 
part of the deductions with respect to 
that department are considered defi
nitely related to the other foreign-source 
income. In some instances, the opera
tions of a foreign or international de
partment will also be attributable to 
United States source income (such as 
fees for services performed in the United 
States) to which its deductions are to be 
allocated. Methods of apportionment 
which could, possibly be utilized with 
respect to stewardship expenses include 
comparisons of time spent by employees 
weighted to take into account differences 
in compensation, or comparisons of each 
related corporation’s gross receipts, 
gross income, or unit sales volume, as
suming that stewardship activities are 
not substantially disproportionate to 
such factors. See paràgraph ((f)(5 ) of 
this section for the type of verification 
that may be required in this respect. See 
examples (17) and (18) of paragraph
(g) of this section for the allocation and 
apportionment of stewardship expenses. 
See paragraph (b) (3) of this section for 
the allocation and apportionment of de
ductions attributable to supportive func
tions other than stewardship activities.

(5) Legal and accounting fçes and ex
penses. Fees and other expenses for legal 
and "accounting services are ordinarily 
definitely related and allocable to spe
cific classes of gross income or to all the 
taxpayer’s gross income, depending on 
the nature of the services rendered (and 
are apportioned as provided in paragraph
(c) (1) of this section). For example, ac
counting fees for the preparation of a 
study of the costs involved in manufac
turing a specific product will ordinarily 
be definitely related to the class of gross 
income derived from (or which could rea
sonably have been expected to be derived 
from) that specific product. The tax
payer is not relieved from his responsi
bility to make a proper allocation and 
apportionment of fees on the grounds 
that the statement of services rendered 
does not identify the services performed 
beyond a generalized designation such as 
“professional,”  or does not provide any_
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type of allocation, or does not properly 
allocate the fees involved.

(6) Incoyie taxes. The deduction for 
State, local, and foreign income, war 
profits and excess profits taxes allowed 
by section 164 shall be considered defi
nitely related and allocable to the gross 
income with respect to which such taxes 
are imposed. For example, if a domestic 
corporation is subject to State income 
tax and the amount of such State income 
tax is imposed in part on the amount 
of foreign source income, that part of 
such State income tax attributable to 
foreign source income is definitely re
lated and allocable to foreign source 
gross income. Examples (25) and (26) 
of paragraph (g) of this section illustrate 
the application of this subparagraph (6).

(7) Losses on the sale, exchange, or 
other disposition of property— (i) Allo
cation. The deduction allowed for loss 
recognized on the. sale, exchange, or 
other disposition of a capital asset or 
property described in section 1231(b) 
shall be considered a deduction which is 
definitely related and allocable to the 
class of gross income to which such as
set or property ordinarily gives rise in 
the hands of the taxpayer. Where the 
nature of gross income generated from 
the asset or property has varied signif
icantly over several taxable years of the 
taxpayer, such class of gross income shall 
generally be determined by reference to 
gross income generated from the asset or 
property during the taxable year or years 
immediately preceeding the sale, ex
change, or other disposition of such asset 
or property. Thus, for example, where an 
asset generates primarily sales income 
from domestic sources in the early years 
of its operation and then is leased by. the 
taxpayer to a foreign subsidiary in later 
years, the class of gross income to which 
the asset gives rise will be considered to 
be the rental income derived from the 
lease and will not include sales income 
from domestic sources.

(ii) Apportionment of losses. Where in 
the unusual circumstances that an ap
portionment of a deduction for losses on 
the sale, exchange, or other disposition 
of a capital asset or property described 
in section 1231(b) is necessary, the 
amount of such deduction shall be ap
portioned between the statutory group
ing (or among the statutory groupings) 
of gross income ( within the class of gross 
income) and the residual grouping 
(within the class of gross income) in the 
same proportion that the amount of gross 
income .within such, statutory grouping 
(or statutory groupings) and such resid
ual grouping bear, respectively, to the 
total amount of gross income within the 
class of gross income. Apportionment 
will be necessary where, for example, the 
class of gross income to which the de
duction is allocated consists of gross in
come (such as royalties) attributable to 
an intangible asset used both within and 
without the United States, or gross in
come (such as from sales or services) 
attributable to a tangible asset used both 
within and without the United States.

(8) Net operating loss deduction. A net 
operating loss deduction allowed under
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section 172 shall be treated as a deduc
tion definitely related and allocable to 
the class of gross income to which the 
activity or property which generated the 
net operating loss gave rise or could rea
sonably have been expected to give rise. 
The net operating loss deduction shall be 
apportioned between the statutory 
grouping of gross income (or groupings) 
and (the residual grouping of gross in
come within the class of gross income 
on the basis of amounts of the net 
operating loss attributable to the re
spective groupings of income in the year 
when the net operating loss arose.

(9) Deductions which are not defi
nitely related. Deductions which shall 
generally be considered as not definitely 
related to any gross income, and there
fore are ratably apportioned as provided 
in paragraph (c) (2) of this section, 
are—

(i) The deduction allowed by section
163 for interest described in subpara
graph (2) (iii) of this paragraph (e) ;

(ii) The deduction allowed by section
164 for real estate taxes on a personal 
residence or for sales tax on the pur
chase of items for personal use;

(iii) The deduction for medical ex
penses allowed by section 213 ;

(iv) The deduction for charitable con
tributions allowed by sections 170, 873
(b)(2 ), and 882(c)(1)(B) ; and

(v) The deduction for alimony pay
ments allowed by section 215.

(10) Special deductions. The special 
deductions allowed in the case of a cor
poration by section 241 (relating to the 
deductions for partially tax exempt in
terest, dividends received, etc.), section 
922 (relating to Western Hemipshere 
trade corporations), and section 941 (re
lating to China Trade Act corporations) 
shall be allocated and apportioned con
sistent with the principles of this section.

(11) Personal exemptions. The deduc
tions for the personal exemptions al
lowed by section 151, 642(b), or 873(b)
(3) shall not be taken into account for 
purposes of allocation and apportion
ment under this section.

(f) Miscellaneous matters— (1) Oper
ative sections. The operative sections of 
the Code which require the determina
tion of taxable income of the taxpayer 
from specific sources or activities and 
which give rise to stautory groupings to 
which this section is applicable include 
the sections described below.

(i> Overall limitation to the foreign 
tax credit. Under the overall limitation 
to the foreign tax credit, as provided in 
section 904(a) (2) (as in effect before en
actment of the Tax Reform Act of 1976, 
or section 904(a) after such enactment) 
the amount of the foreign tax credit may 
not exceed the tentative U.S. tax (i.e., 
the U.S. tax before application of the 
foreign tax credit) multiplied by a frac
tion, the numerator of which is the tax
able income from sources without the 
United States and the denominator of 
which is the entire taxable income. Ac
cordingly, in this case, the statutory 
grouping is foreign source income (in
cluding, for example, interest received 
from a domestic corporation which meets

the tests of section 861(a) (1)(B ), divi
dends received from a domestic corpora
tion which has an election in effect under 
section 936, and other types of income 
specified in section 862). Pursuant 
to sections 862(b) and 863(a) and 
§§ 1.862-1 and 1.863-1, this section pro
vides rules for identifying the deduc
tions to be taken into account in deter
mining taxable income from sources 
without the United States. See section 
904(d) (as in effect after enactment of 
the Tax Reform Act of 1976) and the 
regulations thereunder which require 
separate treatment of certain types of 
income. See example (3) of paragraph
(g) of this section for one example of 
the application of this section to the 
overall limitation.

(ii) Per-country limitation to the 
foreign tax credit. Under the per-country 
limitation to the foreign tax credit, as 
provided in section 904(a) (1) (as in ef
fect before enactment of the Tax Re
form Act of 1976), the amount of the 
foreign tax credit for income taxes paid 
to a specific foreign country (òr posses
sion of the United States) may not ex
ceed the tentative U.S. tax (i.e., the U.S. 
tax before application of the foreign tax 
credit) multiplied by a fraction, the 
numerator of which is the taxable in
come from sources .within the foreign 
country and the denominator of which 
is the entire taxable income. Pursuant 
to § 1.863-6, the gross income and the 
taxable income from sources within a 
specific foreign country are determined 
under the same principles as are applied 
in determining gross income from 
sources within the United States (gen
erally §§ 1.861-1 to 1.861-7) and taxable 
income from sources within the United 
States (generally this section). See sec
tion 904(d) (as in effect after enactment 
of the Tax Reform Act of 1976) and the 
regulations thereunder which require 
separate treatment of certain types of 
income. See example (16) of paragraph
(g) of this section for an example of the 
application of this section to the per- 
country limitation.

(iii) DISC taxable income. Section 994 
provides rules for determining the tax
able income of a DISC with respect to 
qualified sales and leases of export prop
erty and qualified services. The “ 50-50” 
combined taxable income method avail
able for making such determination pro
vides, without consideration of export 
promotion expenses, that the taxable in
come of the DISC shall be 50 percent 
of the combined taxable income of the 
DISC and the related supplier derived 
from such sales and leases of export 
property and such services. Pursuant to 
regulations under section 994, this sec
tion provides rules for determining the 
deductions to be taken into account in 
determining such combined taxable in
come, except to the extent modified by 
the marginal costing rules set forth in 
the regulations under section 994(b) (2) 
if used by the taxpayer as provided 
therein. See examples (22) and (23) of 
paragraph (gp of this section. In addi
tion, the computation of combined tax
able income is necessary to determine
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the applicability of both the general 
and special “no loss” rules of the regula
tions under section 994.

(iv) Effectively connected taxable in
come. Nonresident alien individuals and 
foreign corporations engaged in trade 
or business within the United States, un
der sections,871(b) and 882, are taxable 
at ordinary rates, as provided in section 1 
or 1201(b), and section 11 or 1201(a), 
on taxable income which is effectively 
connected with the conduct of a trade or 
business within the United States. Such 
taxable income is determined in most 
instances by initially determining, under 
section 864(c),, the amount of gross in 
come which is effectively connected with 
the conduct of a trade or business with
in the United States. Pursuant to sec
tions 873 and 882(c), this section is ap
plicable for purposes of identifying the 
deductions from such gross income to 
be taken into account in determining 
such taxable income. In certain cases 
the provisions of an income tax treaty 
between the United States and a foreign 
country may apply in determining the 
taxable income of a nonresident alien 
individual or foreign corporation. In 
such cases the provisions of the treaty 
shall take precedence over this section. 
See example (21) of paragraph (g) of 
this Section. 4

(v) Foreign base company income. 
Section 954 defines the term “foreign 
base company income” with respect to 
controlled foreign corporations. Section 
954(b) (5) provides that in determining 
foreign base company income the gross 
income shall be reduced by the deduc
tions of the controlled foreign corpora
tion “properly allocable to such income” . 
This section provides rules for identifying 
which deductions are properly allocable 
to foreign base company income.

(vi) Other operative sections. The rules 
provided m this section also apply in de
termining—

(A) The amount of foreign source 
items of tax preference under section 58
(g) determined for purposes of the min
imum tax;

(B) The amount of foreign mineral in
come under section 901 (e );

(C) The amount of interest income 
and the income from certain distribu
tions from a DISC or former DISC to 
which the foreign tax credit limitation is 
applied separately under section 904(d) 
(as in effect after enactment of the Tax 
Reform Act of 1976);

(D) The amount of foreign oil and gas 
extraction income and the amount of 
foreign oil related income under section 
907;

(E) The tax base for citizens entitled 
to the benefits of section 931 and the 
section 936 tax credit of a domestic cor
poration which has an election in effect 
under section 936;

(P) The exclusion for income from - 
Puerto Rico for residents of Puerto Rico 
under section 933;

(G) The limitation under section 934 
on the maximum reduction in income tax 
liability incurred to the Virgin Islands;

(H) The income derived from Guam by 
an individual who is subject to section 
935;

(I) The special deduction granted to 
China Trade Act corporations under sec
tion 941;

(J) The amount of pertain U.S. source 
income excluded from the subpart P in
come of a controlled foreign corporation 
under section 952(b) r

(K) The amount of income from the 
insurance of U.S. risks under section 
953(b) (5);

(L) The international boycott factor 
and the specifically attributable taxes 
and income under section 999; and

(M) The taxable income attributable 
to the operation of an agreement vessel 
under section 607 of the Merchant 
Marine Act of 1936, as amended, and the 
Capital Construction Fund Regulations 
thereunder (26 CPR, pt. 3). See 26 CPR 
3.2(b)(3),

(2) Application to more than one op
erative section. Where more than one 
operative section applies, it may be 
necessary for the taxpayer to^apply this 
section separately for each applicable 
operative section. In such a case, the 
taxpayer is required to use the same 
method of allocation and the same prin
ciples of apportionment for all operative 
sections.

(3) Special rules of section 863(b)—'
(i) In general. Special rules under sec
tion 863(b) provide for the application 
of rules of general apportionment pro
vided in §§ 1.863-3 to 1.863-5, to world
wide taxable income in order to attribute 
part of such worldwide taxable income to
U.S. sources and the remainder of such 
worldwide taxable income to foreign 
sources. The activities specified in se6tion 
863(b) are—

(A) Transportation or other services 
rendered partly within and partly with
out the United States,

(B) Sales of personal property pro
duced by the taxpayer within and sold 
without the United States, or produced 
by the taxpayer without and sold within 
the United States, and

(C) Sales within the United States of 
personal property purchased within a 
possession of the United States.
In the instances provided in §§ 1.863-3 
and 1.863-4 with respect to the activities 
described in (A), (B), and (C) of this 
subdivision, this section is applicable only 
in determining worldwide taxable income 
attributable to these activities.

(ii) Relationship'of section& 861, 862, 
863(a), and 863(b). Sections 861, 862, 
863(a), and 863(b) are the four provi
sions applicable in determining taxable 
income from specific sources. Each of 
these four provisions applies independ
ently. Where a deduction has been allo
cated and' apportioned to income under 
one of these four provisions, the deduc

t io n  shall not again be allocated and ap
portioned to gross income under any of 
the other three provisions. However, two 
or more of these provisions may have to 
be applied at the same time to determihe 
the proper allocation and apportionment

of a deduction. The special rules under 
section 863(b) take precedence over the 
general rules of Code sections 861, 862 
and 863(a). For example, where a deduc
tion is allocable in whole or in part to 
gross income to which section 863(b) ap
plies, such deduction or part thereof shall 
not otherwise be allocated under section 
861, 862, or 863(a). However, where the 
gross income to which the deduction is 
allocable includes hoth gross income to 
which section 863(b) applies and gross 
income to which section 861, 862, or 863
(a) applies, more than one section must 
be applied at the same time in order to 
determine the proper allocation and ap
portionment of the deduction.

(4) Adjustments made under other 
provisions of the Code— (i) In general. If 
an adjustment which affects the taxpayer 
is made under section 482 or any other 
provision of the Code, it may be neces
sary to recompute the allocations and ap
portionments required by1 this section in 
order to reflect changes resulting 
from the adjustment. The recompu
tation made by the District Director 
shall be made using the same meth
od of allocation and apportionment 
as was, originally used by the tax
payer, provided such method as 
originally used conformed with para
graph (a) (5) of this section and, in light 
of the adjustment, such method does not 
result in a material distortion. In addi^ 
tion to adjustments which would be made 
aside from this section, adjustments to 
the taxpayer’s income and deductions 
which would not otherwise be made may 
be required before applying this section 
in order to prevent a distortion in deter
mining taxable income from a particu
lar source of activity. For example, if an 
item included as a part of the cost of 
goods sold has been improperly attributed 
to specific sales, and, as a result, gross in
come under one of the operative sections 
referred to in paragraph (f) (1) of this 
section is improperly determined, it may 
be necessary for the District Director to 
make an adjustment to the cost of goods 
sold, consistent with the principles of this 
section, before applying this section. Sim
ilarly, if a domestic corporation trans
fers the stock in its foreign subsidiaries 
to a domestic subsidiary and the parent 
continues to incur expenses in connec
tion with the supervision of the foreign 
subsidiaries (see paragraph (e) (4) of this 
section), it may be necessary for the Dis
trict Director to make an allocation un
der section 482 with respect to such ex
penses before making allocations and ap
portionments required by this section, 
even though the section 482 allocation 
might not otherwise be made.

(ii) Example* X, a domestic corpora
tion, purchases and sells consumer items 
in the United States and foreign mar
kets. Its. sales in foreign markets are 
made to related foreign subsidiaries. X  
reported $1,500,000 as sales during the 
taxable year of which $1,000,000 was do
mestic sales and $500,000 was foreign 
sales. X  took a deduction for expenses 
incurred by its marketing department 
during the taxable year in the amount
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of $150,000. These expenses were deter
mined to be allocable to both domestic 
and foreign sales and are apportionable 
between such sales. Thus, X  allocated 
and apportioned the marketing depart
ment deduction as follows:
To gross income from domestic sales: 

$150,000 X*1’000’0001,500,000"To gross income from foreign sales:
$150,000X $500’00°‘ 1,500,000'

$100,000

50,000

Total. 150,000
On audit of X ’s return for the taxable 

year, the District Director adjusted, under 
section 482, X ’s sales to related foreign sub
sidiaries by increasing the sales price by a 
total of $100,000, thereby increasing X ’s for
eign sales and total sales by the same ambunt. 
As a result of the section 482 adjustment, 
the apportionment of the deduction for the 
marketing department expenses is redeter
mined as follows:
To gross income from domestic sales:

£150 000 X s1’000’000 $ 50,000 X j goo oqo................
To gross income from foreign sales:

$150,000 X *600’000' 1,500,000'

$93,750

56,250

Total.................................. .̂.....  150,000
(5) Verification of allocations and ap

portionments. Since, under this section, 
allocations and apportionments are made 
on the basis of the factual relationship 
between deductions and gross income, 
the taxpayer is required to furnish, at 
the request of the District Director, in
formation from which such factual rela
tionships can be determined. In review
ing the overall limitation to the foreign 
tax credit of a domestic corporation, for 
example, the District Director should 
consider information which would enable 
him to determine the extent to which 
deductions attributable to functions per
formed in the United States are related 
to earning foreign source income, United 
States source income, or income from 
both sources. In addition to functions 
with a specific international purpose, 
consideration should be given to the 
functions of management, the direction 
and results of an acquisition program, 
the functions of operating units and per
sonnel located at the head office, the 
functions of support units (including but 
not limited to engineering, legal, budget, 
accounting, and industrial relations), 
the functions of selling and advertising 
units and personnel, the direction and 
uses of research and development, and 
the direction and uses of services fur
nished by independent contractors. Thus, 
for example when requested by the Dis
trict Director, the taxpayer shall make 
available any of its organization charts, 
manuals, and other writings which re
late to the manner in which its gross 
income arises and to the functions of 
organizational units, employees, and as
sets of the taxpayer and arrange for the 
interview of such of its employees as the 
District Director deems desirable in or
der to determine the gross income to 
which deductions relate. See section 
7602 and the regulations thereunder 
which generally provide for the exam
ination of books and witnesses. See also 
section 905(b) and the regulations there

under which require proof of foreign tax 
credits to the satisfaction of the Secre
tary or his delegate.

(g)' General examples. The following 
examples illustrate the principles of this 
section. In each example, unless other
wise specified, the operative section which 
is applied and gives rise to the statutory 
grouping of gross income is the overall 
limitation to the foreign tax credit under 
section 904(a). In addition, in each ex
ample, where a method of allocation or 
apportionment is illustrated as an ac
ceptable method, it is assumed that such 
method is used by the taxpayer on a con
sistent basis from year to year (except 
in the case of the optional method for 
apportioning interest under paragraph 
(e) (2) (vi) of this section or the optional 
method for apportioning research and 
development expense under paragraph 
(e) (3) (iii) of this section). Further, it 
is assumed that each party named in 
each example operates on a calendar 
year accounting basis and, where the 
party is a U.S. taxpayer, files returns on 
a calendar year basis.

Example (1)—Interest—  (i) Facts. X, a 
domestic corporation, conducts a trade or 
business in the United States and owns all 
the stock of Y, a foreign corporation. In 1977, 
X  takes a deduction for interest expense of 
$150,000. No portion of this interest expense 
relates to an obligation issued before Jan
uary 1, 1977. In 1977, X has gross receipts of 
$968,000, cost of goods sold of $600,000, and 
gross income of $368,000. X  also receives a 
total of $32,000 in gross income from Y, con
sisting of $20,000 in dividends, $8,000 in royal
ties, and $4,000 in interest payments.

(ii) Allocation. No portion of the $150,000 
deduction is definitely related solely to 
specific property within the meaning of para
graph (e) (2) (iv) of this section. Thus, X ’s 
deduction for interest is related to all of its 
activities and properties.

(iii) Apportionment. Since X computes its 
foreign tax credit limitation under the over-: 
all method there is one statutory ¿rouping, 
gross income from sources outside the 
United States, and one residual grouping, 
gross income from sources within the United 
States. The interest deduction of $150,000 
must be apportioned between these two 
groupings. In accordance with paragraph (e) 
(2) (v) and (vi) (but not (v ii)) of this sec
tion, X calculates the apportionment of the 
interest deduction under both the asset and 
gross income methods. X  determines the 
amount of capital utilized or invested in its 
income producing activities and .properties 
by computing an average book value for the 
year for all of its assets on the basis of book 
values of assets as of the beginning and end 
of its year. In this example, it is assumed 
that a substantial distortion does not result 
from the use of beginning and end of year 
balances.
Tentative apportionment on the basis of assets

[Average beginning-end of year]
Assets (net of depreciation) which relate to 

activities and properties that generate U.S.- 
sotorce income (including inventory, work
ing capital for U.B. business, trade accounts
receivable, factory equipment)____ ... . ..  $3,200,000Assets (net of depreciation) which relate to 
activities arid properties that generate 
foreign-source income (including X's in
vestment in Y and loan to Y, trade 
accounts receivable, a portion of X ’s home 
office based on space and equipment utilized 
for subsidiary supervision and working
capitalrequired for such supervision)_____ 800,000

Total.............. ............. 1................. . 4,000,000

As a result of the above computations, X 
would apportion its interest deduction 
as follows:

To gross income from sources within the 
United States (residual grouping):

$15O,000X$3,200,000
$4,000,000"

To gross income from sources outside the United States (statutory grouping):
$150,000X $800,000

$4,000,000’

120,000

30,000

Total....... ........ ................ . 150,000
Tentative apportionment on the basis of gross 

income

Interest expense apportioned to the residual 
grouping, gross income from sources within the U.S.: . • -

$150,000X$368,006
$400,000 $138,000

Interest expense apportioned to the statutory 
grouping, gross income from sources outside the U.S;

ii so non v*20’000"! $8.000+$4,000) $10U,UUUX——1— ««innnn 12,000

Total......150,000
Since the tentative apportionment ($12,- 
000) to the statutory grouping on the basis 
of gross income Is only 40 percent of the 
tentative apportionment ($30,000) on_ the 
bdsis of assets, X  may use Option Two of 
the gross income method (paragraph (e)(2) 
(vi) (B) of this section) and apportion to 
the statutory grouping fifty percent (50%) 
of the $30,000 apportioned to that group
ing under the asset method. Thus X ’s actual 
apportionment to the statutory grouping 
would be $15,000.

Example (2)—Interest— (i) Facts. X, a 
domestic corporation, has two wholly owned 
subsidiaries, Y and Z, which operate in for
eign countries. In 1977, X, incurs an inter
est expense of $200,000 (not in any part at
tributable to an obligation issued before 
January 1, 1977) and has gross income 
of $500,000 consisting of: $392,000 from its 
domestic activities; $30,000 of dividends from 
foreign corporation Y; and $78,000 of divi
dends from foreign corporation Z. X ’s 
balance sheets show an average of beginning 
and ending asset values as follows: $3,200,000 
in book value of assets related to its domes
tic source income; $800,000 in book value 
of assets related to its income from Y; and 
$1,000,000 in book value of assets related to 
its income from Z. X uses the overall method 
for calculating the~iimit on its foreign tax 
credit.

(ii) Allocation. No portion of X ’s $200,000 
deduction for interest expense is definitely 
related solely to specific property within the 
meaning of paragraph (e) (2) (iv) of this 
section. Thus, X ’s deduction for interest is 
related to all of its income producing ac
tivities and properties.

(iii) Apportionment. For purposes of ap
plying the overall limitation, there is one 
statutory grouping, gross income from 
sources outside the United States, and the 
residual grouping, gross income from sources 
within the United States. X ’s interest ex
pense must be apportioned between these 
two groupings. Corporation X  calculates 
tentative apportionments under the asset 
and gross income methods, in accordance 
with paragraph (e)(2) (v) and (vi) (but 
not (vii)) of this section, as follows:
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Tentative apportionment on the basis of assets
Interest expense apportioned to sources out
side the United States (statutory grouping):

($800,0 0+$l ,000,000)
$20O,OOOX (Jg^ooo+Sl,000,000-1-$3,200,000) 

Interest expense apportioned to sources within 
the United States (residual grouping):$3,200,000 _______$200,000x ($800,000+$!,000,000+$3,200,000) '

$72,000

128,000

Total apportioned interest expense........... 200,000
Of which—Apportioned to statutory grouping.............  72,000

Apportioned to residual grouping................ 128,000

Tentative apportionment on the basis of gross 
income

Interest expense apportioned to sources outside 
the United States (statutory grouping):

„ v ($30,000+178,000)tone nonv____  ’----- —!-------- i-------
* ’ A ($30,000+$78,000+$392,000)" '  *........

Interest expense apportioned to sources within 
the United States (residual grouping):

$302,000
$200,000X ($30,000+$78,000+$302,000) " ' " "

$13,200

156,800

Total apportioned interest expense........... 200,000
Of which—Apportioned to sources outside the United

States statutory grouping.......................  43,200
Apportioned to residual grouping— .............  156,800
The total interest expense apportioned to 
the statutory grouping ($43,200) under the 
gross income method is 60 percent of the to
tal amount apportioned to the statutory 
grouping ($72,000) under the asset method. 
Thus, X may use Option One of the gross in
come method (paragraph (e) (2) (vi) (A) of 
this section) and apportion $43,200 of,its in
terest expense to the statutory grouping.

Example (3 )—Research and Develop
ment— (i) Facts. X, a domestic corporation, 
is a manufacturer and distributor of small 
gasoline engines for lawn mowers. Gasoline 
engines are a product within the category, 
Machinery, except electrical (SIC Major 
Group 35). Y, a wholly owned foreign subsid
iary of X also manufactures and sells these 
engines abroad. During 1977, X  incurred ex
penditures of $60,000 on research and devel
opment, which it deducts as a current ex
pense, to invent and patent a new and im
proved gasoline engine. All of the research 
and development was performed in the 
United States. In 1977, the domestic sales by 
X of the new engine total $500,000 and for
eign sales by Y total $300,000. X provides 
technology on the manufacture of engines to 
Y as a contribution to capital, for which no 
royalty is paid. In 1977, X ’s income is $150,- 
000, of which $140,000 is from domestic sales 
and $10,000 is a dividend from Y.

(ii) Allocation. The research and develop
ment expenditures were incurred in connec
tion with small gasoline engines and they 
are definitely related to the items of gross 
income to which the research gives rise, 
namely gross income from the sale o f small 
gasoline engines in the United States and 
dividends received from subsidiary Y, a for
eign manufacturer of gasoline engines. Ac
cordingly, the expenses are allocable to this 
class of gross income.

(iii) Apportionment. For purposes of 
applying the overall limitation, the statutory 
grouping is gross income from sources with
out the United States and the residual group
ing is gross income from sources within the 
United States. Since the related class of gross 
income derived from the use of engine tech
nology consists of both gross income from 
sources without the United States (dividends 
from Y) and gross income from sources 
within the United States (gross income from 
engine sales), X ’s deduction of $60,000 for its 
research and development expenditure must 
be apportioned between the statutory and 
residual grouping before the overall limita
tion may be applied. Because more than

50 percont of X ’s research and development 
activity was performed in the United States, 
50 percent of that deduction can be appor
tioned exclusively to the residual grouping 
of gross income, gross income from sources 
within the United States. The remaining 
50 percent of the deduction can then be 
apportioned between the residual and statu
tory groupings on the basis of sales by X and 
Y. Alternatively, X ’s deduction for research 
and development can be apportioned under 
the optional gross income method. The 
apportionment for 1977 is as follows:
Tentative apportionment on the basis of sales

Research and development expense to be appor
tioned between residual and statutory group
ings of gross income..................................... $60,000

Less:
Exclusive apportionment of research and de

velopment expense to the residual group
ing of gross income:

$60,000X50 percent—...a____ ._ . .___ ... 30.000
Research and development expense to be 

apportioned between residual and statutory 
groupings of gross income on the basis of 
sales.............. . ........... ....................... 30,000

Apportionment of research and development 
expense to the residual grouping of gross 
income:

$̂ ,OOOX($500,000+$300,OCO) .................... ... 18,750

Apportionment of research and development 
expense to the statutory grouping of gross 
income:

$30 000* $300’000, X($500,000+ $300,000) - ......... .. .......
Total: Apportioned deduction for research 

and development...............................
Of which—

Apportioned to the residual grouping ($30,000
+$18,750)........................ .................. - .  48,750

Apportioned to the statutory grouping___... 11,250
Tentative apportionment on the basis of gross 

income
Research and development expense apportioned 

to sources within the United States (residual 
grouping):

$60,000X($i40i000+$10,000) ..... - $5#.0OO
Research and development expense apportioned 

to sources within country Y (statutory 
grouping):

leo .ooox ^ 4̂ ooo+$io,ooo)  ...................... 4’ 000

11,250

60,000

(ii) Allocation. X ’s research expenses gen
erate income from sales of small gasoline 
engines and bulldozers. Both of these prod
ucts are in the major broad product cate
gory, Machinery, except electrical (SIC 
Major Group 35). Therefore, the deduction 
is definitely related to this product category 
and allocable to all items of income attrib
utable to it, gross income from the sale of 
small gasoline engines and bulldozers in the 
United States and dividends from foreign 
subsidiary Y, a foreign manufacturer and 
seller of small gasoline engines.

(iii) Apportionment. For purposes of ap
plying the overall limitation, the statutory 
grouping is gross income from sources out
side the United States and the residual 
grouping is gross income from sources within 
the United States. X ’s deduction of $90,000 
must be apportioned between the statutory 
and residual groupings. Because more than 
50 percent of X ’s research and development 
activity was performed in the United States, 
50 percent of that deduction can be appor
tioned exclusively to the residual grouping, 
gross income from sources within the United 
States. The remaining 50 percent of the de
duction can then be apportioned between 
the residual and statutory groupings on the 
basis of total sales by X  and Y. Alternatively, 
X ’s deduction for research and development 
can be apportioned under the optional gross 
income method. The apportionment for 1977 
is as follows:

Tentative apportionment on the basis o f sales
Research and development expense to be ap
portioned between residual and statutory groupings of gross income.... ...............................  $90 000Less:

Exclusive apportionment of the research and 
development expense to the residual grouping of gross income:

$90,000X50 percent................................... 45,pop
Research and development expense to be ap
portioned between the residual and statutory 
groupings of gross income on the basis of sales.. 
Apportionment of research and development 
expense to the residual grouping of gross income:

$45 000*  ($500,000+$400,000)
’ A ($500,000+$400,000+$300,000)----- '

Apportionment of research and development expense to the statutory grouping of gross income:
S45.000X_______$30°’000________

($500,000+$400,000+$300,000)---------

45,000

33,750

11,250
Of which—

Apportioned to the residual grouping__ ,.. . .  56,000
Apportioned to statutory grouping..... ..........  ̂4,000

The total research and development ex
pense apportioned to the statutory group
ing ($4,000) under the gross income method 
is approximately 36 percent of the amount 
apportioned to the statutory grouping undei 
the sales method. Thus, X  may use Option 
Two of the gross income method (paragraph 
(e) (3) (iii) (B) of this section) and appor
tion to the statutory grouping fifty percent 
(50%) of the $11,250 apportioned to that 
grouping under the sales method. Thus, X  
apportions $5,625 of research and develop
ment expense to the statutory grouping.

Example (4)■—Research and Develop
ment— (t) Facts. Assume the same facts as 
in example (3) except that X  also spends 
$30,000 in 1977 for research on bulldozers, 
all of which is performed in the United 
States, and X  has bulldozer sales in the 
United States of $400,000. X ’s foreign sub
sidiary Y neither manufactures nor sells 
bulldozers. The bulldozer research is in addi
tion to the $60,000 in research which X  does 
on gasoline engines for lawn mowers. X thus 
has a deduction of $90,000 for its research 
activity. X ’s gross income is $200,000, of 
which $140,000 is from sales of gasoline 
engines, $50,000 is from sales of bulldozers, 
and $10,000 is a dividend from Y.

Total: Apportioned deduction for research
and development. _....................  90,000

Of which—Apportioned to the residual grouping ($45,000+
$33,750)..........'....................................... . 78,750Apportioned to the statutory grouping.........  11,250

Tentative apportionment on the basis of gross 
income

Research and development expense appor
tioned to sources within the United States 
(residual grouping):

$9O,O0OX ($140joq0-j-$5o(0oo+ 10,000)----------$85,500
Research and development expense appor-, 
tioned to sources within country Y. (statutory 
grouping):

to n n n n v -_________ $10,000 ----- ■-------- ^ KWJ
$90,000X ($14OiO0O+$5O,OOO+ $ 1OfOOO) ------- 4-0UU

of which—Apportioned to the residual grouping---------- 85,500
Apportioned to the statutory grouping..........* 4,500

The total research and development ex
pense apportioned to the statutory grouping 
($4,500) under the gross income method is 40 
percent of the amount apportioned to the 
statutory grouping under the sales method. 
Thug, X  may use Option Two of the gross 
Income method (paragraph (e) (3) (iii) (B) 
o f this section) and apportion to the statu
tory grouping fifty percent (50%) o f the 
$11,250 apportioned to that grouping under

FEDERAL REGISTER, V O L. 42 , N O . 4— TH UR SDAY, JA N U A R Y  6 , 1977



1206 RULES AN D REGULATIONS

the sales method. Thus, X apportions $5,625 
o f research and development expense to the 
statutory grouping.

Example (5) —Research and Development—
(i) Facts. Assume the same facts as in exam
ple (3) except that in 1978 X  continues its 
sales of the new engines, with sales of $600,- 
000 in the United States and $400,000 by 
subsidiary T. X  also acquires a 60 percent 
ownership interest in foreign corporation 
Z and a 100 percent ownership interest in 
foreign corporation C. X  transfers its engine 
technology to Z for a royalty equal to 5 per
cent of sales, and X  enters into a cost-shar
ing arrangement with C to share the funding 
of all of X ’s research activity. In 1978, cor
poration Z has sales in country Z equal to 
$1,000,000. X  incurs expense o f $80,000 on 
research and development in 19?8, and in 
addition, X  performs $15,000 of research on 
gasoline engines which was funded by the 
cost-sharing arrangement with C. All of Z ’s 
sales are from the product category, Machin
ery, except electrical (SIC Major Group 35). 
X  performs all of its research in the United 
States and $20,000 of its expenditure of 
$80,000 is made solely to meet noise pollu
tion standards mandated by the United 
States Government. X establishes, to the 
satisfaction of the Commissioner, that the 
expenditure in response to noise pollution 
standards is not expected to generate gross 
income (beyond de minimis amounts) out
side the United States.

(ii) Allocation. The. $20,000 o f research 
expense which X  incurred in connection with 
U.S. noise pollution standards is definitely 
related and thus allocable to the residual 
grouping, gross income from sources within 
the United States. The remaining $60,000 in 
research and development expenditure in
curred by X  is definitely related to all gaso
line engines and is therefore allocable to the 
class of gross income to which the engines 
give rise, gross income from sales in the 
United States, dividends from country Y, and 
royalties from country Z. No part of the 
$60,000 research expense is allocable to 
dividends from country C because corpora
tion C has already paid, through its cost
sharing arrangement, for research activity 
performed by X  which may benefit C.

(iii) Apportionment. For purposes of ap
plying the overall limitation, the statutory 
grouping is gross income from sources within 
countries Y and Z, and the residual grouping 
is gross income from sources within the 
United States. X ’s deduction of $60,000 for its 
research and development expenditure must 
be apportioned between these groupings. Be
cause more than 50 percent of the research 
and development was performed in the 
United States, 40 percent (in 1978) of the 
$60,000 deduction can be apportioned ex
clusively to the residual grouping. The re
maining 60 percent of the deduction can 
then be apportioned between the residual 
and the statutory grouping on the basis of 
sales by X, Y, and Z. (Alternatively X ’s de
duction for research and development can be 
apportioned under one of the optional gross 
Income methods, which are not illustrated 
in this example (see instead examples (3) 
and (4 )). Since X has only a 60 percent 
ownerShip interest in corporation Z, only 60 
percent of Z’s sales (60% of $1,000,000, or 
$600,000) are included for purposes of ap
portionment. The allocation and apportion
ment for 1978 is as follows :
X ’s total research expense........... .................: $80,000Less:

U.S. Government mandated research directly 
allocated to the residual grouping of gross 
income.......... ...... .......................... ........ 20,000

Tentative apportionment on the basis of sales

Research and development expense tq be appor
tioned between residual and statutory groupings
ofgrossincome.... .......................................... $60,000
Less:

Exclusive apportionment of research and de
velopment expense to the residual grouping of 
gross income:

$60,000X40 percent....................................  24,000
Research and development expense to be 
apportioned between the residual and the 
statutory grouping on the basis of sales____ $36,000
Apportionment of research and development 
expense to gross income from sources within 
the United States (residual grouping):

$36,000X-_______ $600,000
($600,000+$400,000+$600,000)' ' ' 13,500

Apportionment of research and development 
expense to gross income from countries Y and 
Z (statutory grouping):

I3C-000* ($400,000+$600,000)
’ ($600,000+$400,000+$600,000)' ' . 22,500

Total: Apportioned deduction for re
search and development ($24,000H----------
$36,000)................................. . $60,000

Of which—
Apportioned to the residual grouping ($24,000+
$13,500)....... .............................................. 37,500Apportioned to the statutory grouping of 
sources within countries Y and Z.................. 22,500
Example (6)—Research and Develop

ment— (i) Facts. X, a domestic corporation, 
manufactures and sells forklift trucks and 
other types of materials handling equipment 
in the United States. The manufacture and 
sale of trucks and other handling equipment 
belongs to the product category, Transpor
tation equipment (SIC Major Group 37). X 
also sells its forklift trucks to a wholesaling 
subsidiary located in foreign country Y (and 
title passes in country Y ), and X  manu
factures forklift trucks in foreign coun
try Z. The wholesaling of forklift trucks in 
country Y belongs to the product category, 
Wholesale trade (SIC Major Groups 50 and 
51). X performs no research with respect to 
wholesale trade. In 1977, X  sold $7,000,000 
of trucks to purchasers in the United States, 
$3,000,000 of trucks to the wholesaling sub
sidiary in Y, and truck components with an 
FOB export value of $2,000,000 to its branch 
in Z. The branch’s sales of finished trucks 
were $5,000,000. In response to emission con
trol requirements of the United States Gov
ernment, X ’s United States research depart
ment has been engaged in a research project 
to improve the performance and quality of 
engine exhaust systems used on its products 
in the United States. It incurs expenses of 
$100,000 for this purpose in 1977. In the past, 
X has customarily adapted the product im
provements developed originally for the do
mestic market to its forklift trucks manufac
tured abroad. During the taxable year 1977, 
development of an Improved engine exhaust 
system is completed and X begins installing 
the new system during the latter part of the 
taxable year in products manufactured and 
sold in the United States. X continues to 
manufacture and sell forklift trucks in for
eign countries without the improved engine 
exhaust systems.

(ii) Allocation. X ’s deduction for its re
search expense is definitely related to the in
come to which it gives rise, namely Income 
from the manufacture and sale of forklift 
trucks within the United States and in coun
try Z. Although the research is undertaken 
in response to a United States Government 
mandate, it can reasonably be expected to 
generate gross Income from the manufacture 
and sale of trucks by the branch in Z. There
fore, the deduction is not allocable solely to 
income from X ’s domestic sales of forklift

trucks. It is allocable to income from such 
sales and income from the sales o f X ’s branch 
in Z. However the deduction for reasearch ex
pense is not allocable to the sales of the sub
sidiary in Y, because those sales are in a 
different product category.

(iii) Apportionment. For the method of 
apportionment on the basis of either sales or 
gross income see example (3). However, in 
determining the amount of research appor
tioned to income from foreign and domestic 
sources, the net sales of the branch in Z- are 
$3,000,000 ($5,000,000 less $2,000,000) and the 
sales within the United States are $12,000,- 
000 ($7,000,000 plus $3,000,000 plus $2,000,- 
000).

Example (7)—Research and Development—
(i) Facts. X, a domestic corporation, is a 
drug company which manufactures a Wide 
variety of pharmaceutical products for sale 
in the United States. Pharmaceutical pro
ducts belong to the product category, Chem
icals and allied products (SIC Major Group 
28). X exports its pharmaceutical products 
through a domestic international sales cor
poration (DISC). X ’s wholly owned foreign 
subsidiary Y also manufactures pharmaceu
tical products. In 1977, X has domestic sales 
of $10,000,000, the DISC has sales of $3,000,- 
000, and Y has sales of $5,000,000. In that 
same year, 1977, X incurs expense o f $200,000 
on research to test a product in response to 
requirements imposed by the United States 
Food and Drug Administration (FDA). X is 
able to show that, even though country Y 
imposes certain testing requirements on 
pharmaceutical products, the research per
formed in the United States is not accepted 
by country Y for purposes of its own licensing 
requirements, and the research has minimal 
use abroad. X is further able to show that its 
DISC sells goods to countries which do not 
accept or do not require research performed 
in the United States for purposes of their 
own licensing standards.

(ii) Allocation. Since X ’s research expense 
of $200.000 is undertaken to meet the re
quirements of the United States Food and 
Drug Administration, and since it is reason
able to expect that the expenditure will not 
generate gross income (beyond de minimis 
amounts) outside the United States, the de
duction is definitely related and thus al
locable to the residual grouping.

(iii) Apportionment. No apportionment is 
necessary since the entire expense is allocated 
to the residual grouping, gross income from 
sales within the United States.

Example (8)—Research and Development—
(i) Facts. X, a domestic corporation, is en
gaged in continuous research and develop
ment to improve the quality of the products 
that it manufactures and sells, which are 
floodlights, electric fans, television sets, and 
storage batteries. X  incurs and deducts $100,- 
000 of expenditure for research and develop
ment in 1977 which was performed exclusive
ly in the United States. As a result of this 
research activity, X acquires patents which it 
uses in its own manufacturing activity. X 
licenses its floodlight patent to Y and Z, 
uncontrolled foreign corporations, for use in 
their own territories, countries Y and Z, re
spectively. Corporation Y pays X an arm’s 
length royalty of $3,000 plus $0.20 for each 
floodlight sold. Sales of floodlights by Y for 
the taxable year are $135,000 (at $4.50 per 
unit) or 30,000 units, and the royalty is 
$9,000 ($3,000+ $0.20X30,000). Y has sales of 
other products of $500,000. Z pays X an arm’s 
length royalty of $3,000 plus $0.30 for each 
unit sold. Z manufactures 30,000 floodlights 
in the taxable year, and the royalty is $12,000 
($3,000+$0.30 X 30,000) . The dollar value of 
Z ’s floodlight sales is not known and cannot
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be reasonably estimated because, in this case, 
the floodlights are not sold separately by Z 
but are Instead used as a component in Z ’s 
manufacture of lighting equipment for 
theatres. The sales of all Z ’s products, In
cluding the lighting equipment for theatres, 
are $1,000,000. Y and Z each sell the flood
lights exclusively within their respective 
countries. X ’s sales of floodlights for the tax
able year are $500,000 and its sales of its 
other products, fans, televisions, and bat
teries, are $400,000. X  has gross income of 
$500,000, consisting of gross income from 
domestic sources of $479,000, and royalty in
come of $9,000 and $12,000 from foreign cor
porations Y and Z respectively.

(ii) Allocation. X ’s research and develop
ment expenses are definitely related to all of 
the products that it produces, which are flood 
lights, electric fans, television sets, and stor
age batteries. All of these products are in the 
same broadly defined product category, Elec
trical and electronic machinery, equipment, 
and supplies (SIC Major Group 36). Thus, 
X ’s research and development expenses are 
allocable to all items of income attributable 
to this product category, domestic sales in
come and royalty income from the foreign 
countries in which corporations Y and Z op
erate.

(iii) Apportionment. Since X uses the 
overall limitation for calculating the foreign 
tax credit, the statutory grouping of gross 
income is royalty income from countries Y 
and Z. The residual grouping is gross income 
from sources within the United States. X ’s 
deduction of $100,000 for" its research ex
penditures must be apportioned between the 
groupings. For apportionment on the basis 
of sales in accordance with paragraph (e) (3) 
(ii) of this section, X is entitled (in 1977) 
to an exclusive apportionment of 50 percent 
of it^ research and development expense to 
the residual grouping, gross income from 
sources within the United States, since more 
than 50 percent of the research activity was 
performed in the United States. The remain
ing 50 percent of the deduction can then be 
apportioned between the residual and statu
tory groupings on the basis of sales. Since Y 
and Z are unrelated licensees of X, only their 
sales of the licensed product, floodlights, are 
included for purposes of apportionment. 
Floodlight sales of Z are unknown, but are 
estimated at ten times/ royalties from Z, or 
$120,000. All of X ’s sales from the entire prod
uct category are included for purposes of ap- 
pbrtionment on the basis of sales. Alterna
tively, X may apportion its deduction on the 
basis of gross income, in accordance with 
paragraph (e) (3) (iil) of this section. The 
apportionment for 1977 is as follows:
Tentative apportionment on the basis of. sales
Research and development expense to be ap

portioned between statutory and residual
Less-UPingS °f 81-088 income....................... $100,000

Exclusive apportionment of research and 
development expense to the residual grouping of gross income:

$100,000X50 percent.............. ............... 50,000
Research and development expense to be ap

portioned between the statutory and residual 
groupings of gross income on the basis of sales. $50,000

Apportionment of research and development 
expense to the residual groupings of gross income:

$50.000X—-----------$300,000________
. ($900,000+$135,000+$120,000)........Apportionment of research and development 
expense to the statutory grouping, royalty income from countries Y and Z: 

f cn fflpw $135,000+$120,000
' ($900,000+$135,000+$120,000)'"'”

38,961

11,039

Total: Apportioned deduction for re-
Of which searc*1 and development_______
A|j^Moned to the residual grouping ($50,0004-
Apportioned to the statutory grouping of sources within countries Y and ........

$100,000

88,961
11,039

Tentative apportionment on gross income basis
Apportionment of research and development 

expense to the residual grouping of gross income:
............... ........«*•*»

Apportionment of research and development 
expense to the statutory grouping, royalty income from Y and Z:

.............**»Of which—
Apportioned to the residual grouping...........  95,800
Apportioned to the statutory grouping of

sources within countries Y and Z ... . .  4,200
Since X ’s apportionment on the basis of gross 
income to the statutory grouping', $4,200, is 
less than 50 percent of its apportionment on 
the basis of sales to the statutory grouping, 
$11,039 it may use Option Two of paragraph 
(e) (3) (iii) (B) of this section and apportion 
$5,520 ( 50 percent of $11,039) to the statutory 
grouping.

Example (9)—Research and Development— 
(1) Facts. X, a domestic corporation, manu
factures and sells commercial amounts of 
individual products A, B, and C, each of 
which is identified with a 7-digit code in the 
Numerical List of Manufactured Products, 
and all of which are contained in one broad 
product category, Transportation equipment 
(SIC Major Group 37). X ’s wholly owned for
eign subsidiary, Y, manufactures and sells 
commercial amounts of transportation 
equipment products A, B, and D. X ’s wholly 
owned foreign subsidiary Z manufactures and 
sells commercial amounts of transportation 
equipment product C. In 1978, X incurs ex
pense of $100,000 on research and develop
ment performed in the U.S. and has domestic 
sales of $5,000,000 of which product A ac
counts for $2,000,000, product B accounts for 
$2,500,000, and product C accounts for $500,- 
000. Y has foreign sales of $1,000,000, and 
Z has foreign sales of $500,000. X challenges 
the allowable amount of 40 percent of its re
search and development expenditure that is 
apportioned exclusively to the residual group-' 
ing, gross income from domestic sales. For 
purposes of apportionment on the basis of 
sales, X contends that it is entitled to a 
larger exclusive apportionment because its 
research has very limited and long delayed 
application outside the United States. X es
tablishes to the satisfaction of the Commis
sioner that, while it has regularly licensed Y, 
Z cannot reasonably be expected to benefit 
from X ’s research, either directly or indi
rectly through X or Y. X further establishes, 
to the satisfaction of the Commissioner, that 
the individual products manufactured and 
sold by Y, namely A and B, which are also 
manufactured and sold by X  account for 90 
percent of X ’s sales (($2,000,000+$2,500,- 
000) /  ($5,000,000) =90 percent); and that 
there is a delay of~~about 4.7 years between, 
the time X  applies research to its domestic 
sales and then makes it available to Y.

(ii) Allocation. X ’s research is definitely 
related to the Transportation equipment 
product category and thus allocable to all 
income from that category.
K(iii) Apportionment, Since X  computes 

the limit on its foreign tax credit under the 
overall method, there is one statutory group
ing, gross income from sources outside the 
United States, and one residual grouping, 
gross Income from sources within the United 
States. The research and development de
duction is apportioned between these two 
groupings. In determining whether the 40 
percent exclusive apportionment prescribed 
in paragraph (e )(3 )(h ) (A) o f this section 
must be applied to this particular taxpayer, 
the following analysis is made. In this anal
ysis, Z’s sales of product C are ignored.

Calculation of exclusive apportionment on 
basis of prescribed percentage

X’s total deduction for research and devel
opment______________. . . . . . ___________ $100,000
Tentative exclusive apportionment of research 
and development expense to the residual 
grouping of gross income:

$100,000X40 pet........................................  40,000
}Calculation of exclusive apportionment on the 

basis of facts and circumstances 
Factor 1:

Only 90 percent of X’s product category is 
manufactured and sold by foreign subsidiary 
Y : therefore 10 percent of X’s research ana 
development expense should be apportioned 
exclusively to the residual grouping of gross income:

$100,000X10 pet.......... ................ ......... $10,000
Remaining research and development expense:

$100,000-$10,000=$90,000 Factor 2:
There is a delay of 4.7 yr between the time X 
applies its successful research and develop
ment to the domestic market and it is applied 
by its foreign subsidiary Y : based on a calcula
tion of present value at the safe haven dis
count rate of 10 pet per year of delay, the 
contribution of research and development 
to the delayed foreign sales is approximately 
38 pet less than its contribution to domestic 
sales. Therefore, 36 pet of X's remaining 
research and development expense should be 
apportioned exclusively to the residual 
grouping of gross income:

$90,000X36 pet................ .......................  32,400
Total: Exclusive apportionment of . re
search and development expense to the 
residual grouping based on an analysis 
of the 2 factors ($10,0004-$82,400).......... 42,400

The exclusive apportionment to the residual 
grouping of gross income of $42,400 that is 
based on an analysis of X ’s facts and cir
cumstances ie not- substantially different 
from the exclusive apportionment of $40,000 
provided by the 40 percent exclusive appor
tionment available to all taxpayers. Since X 
has not demonstrated facts and circum
stances that would justify a substantially 
different exclusive apportionment than the 
40 percent figure, the 40 percent exclusive 
apportionment stands. The remaining 60 per
cent of X ’s research and development ex
pense is apportioned on the basis of total 
sales of X and Y. (Alternatively, X ’s deduc
tion for research and development can be ap
portioned under one of the optional gross in
come methods, which are not illustrated in 
this example; see instead examples (3) and 
(4).)

Example (10)—Research and Develop
ment— (i) Facts. The facts are the same as 
example (9), and there are no other material 
facts except that X establishes to the satis
faction of the Commissioner that foreign 
subsidiary Y sells 80 percent of the broad 
product category sold by X; and that there is 
a delay of about 5.7 years between the time 
X  applies research in generating domestic 
sales and the time Y applies research in gen
erating foreign sales.

(ii) Allocation. X ’s research is definitely 
related to the Transportation equipment 
product category and thus allocable to all in
come from that category.

(iii) Apportionment. Since X computes its 
foreign tax credit limit under the overall 
method, there is one statutory grouping, 
gross income from outside the United States, 
and one residual grouping, gross income from 
within the United States. The research and 
development deduction is apportioned be
tween the two groupings. In determining 
whether the 40 percent exclusive apportion
ment must be applied to this particular tax
payer, the following analysis is made.
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Calculation of exclusive apportionment on 

basis o f prescribed percentage

X’s total deduction for research and develop
ment___________________ _____ -s.......$100,000

Tentative exclusive apportionment of research 
and development expense to the residual 
grouping of gross income

$100,000X40 pet....... ...............................  40,000
Calculation of exclusive apportionment on 

basis of facts and circumstances

Factor 1:Only 80 pet of X ’s product category is manu- 
factured and sold by foreign subsidiary Y; 
therefore 20 pet of X’s research and develop
ment expense should be apportioned ex
clusively to the residual grouping of gross 
income:$100,000X20 pet....... .— . . . . ............... — $20,000
Remaining research and development ex
pense: - ~$100,000—$20,000=$80,000 

Factor 2:There is a delay of 5.7 yr between the time X 
applies its successful research and develop
ment to the domestic market and the time it 
is applied by its foreign subsidiary Y; based 
on a calculation of present value at the safe 
haven discount rate of 10 pet per yr of delay, 
the contribution of research and develop
ment to the delayed foreign sales is approxi
mately 42 pet less than its contribution to 
domestic sues. Therefore 42 pet of X’s re
maining research and development expense 
should be apportioned exclusively to the 
residual grouping of gross income:

$80,000X42 pet............. ................— ....... 33,600
Total: Exclusive apportionment of re
search and development expense to the 
residual grouping based on an analysis 
of the 2 factors) $20,000+$33,600)............. $53,60

The exclusive apportionment to the residual 
grouping of gross income of $53,600 that is 
based on an analysis of X ’s facts and cir
cumstances is substantially different from 
the exclusive apportionment of $40,000 pro
vided by the 40 percent exclusive apportion
ment available to all taxpayers. Since X  has 
demonstrated, to the satisfaction of the Com
missioner, that its facts and circumstances 
justify a substantially higher exclusive ap
portionment, the Commissioner allows X  to 
apportion exclusively $53,600 of its research 
expenses to the residual grouping, gross in
come from sources within the United States. 
The remaining $46,400 of X ’s research and 
development expense is apportioned on the 
basis of total sales, but X ’s domestic sales 
are adjusted to exclude sales of those prod
ucts not sold abroad. Since only 80 percent 
of X ’s product category is sold abroad by Y, 
only 80 percent of X ’s domestic sales are 
included in the apportionment. (Alterna
tively, X ’s deduction for research and de
velopment can be apportioned under one of 
the optional gross income methods illus
trated in examples (3) and (4 ). )  The ap
portionment for 1978 is as follows:
Research and development expense to be ap
portioned between residual and statutory
groupings of gross income.......... . .................. $100,000
Less:

Exclusive apportionment of research and 
development expense to the residual group
ing of gross income....... ............................  53,600Remaining research and development ex
pense to be apportioned between residual 
and statutory groupings of gross income'on
basis of comparable sales.............._____ . 46,400
Apportionment of research and development 
expense to the residual grouping, gross income 
from within the United States:

J46 400X___(%>,ooo»ooox.8q)______
**’’wu*($5,000,000x.80+$l,000,000)......... 37,120

Apportionment of research and development 
expense to the statutory grouping, gross in
come from outside the United States:

$46 400X_______ tt.MO.OOO______**v*w*<$5,000, OOOX.80+$1,000,000).— ,.. 9,280
Total: Apportioned deduction for re

search and development................... - 100,000
Of which—

Apportioned to the residual grouping
($53,600+$37,120).......................................  9ft 720
Apportioned to the statutory grouping........  9,280

Example (11)—Research and Develop
ment— (i) Facts. X, a domestic corporation, 
and Y, its domestic subsidiary, manufacture 
and sell computers and other items of office 
equipment, all of which are contained in 
one broad product category, Electrical and 
electronic machinery, equipment and sup
plies (SIC Major Oroup 37). Many of the 
same products are manufactured by X ’s 
foreign subsidiary Z (in country Z ), using 
the technology of X or Y, and certain 
patents are licensed to uncontrolled foreign 
corporations L and M (in countries L and 
M respectively). For purposes of Justifying 
an exclusive apportionment in excess of 30 
percent in 1979, X  seeks to establish that its

research has long delayed application out
side the United States. Substantially all of 
X ’s successful research finds its application 
in new products. X  establishes, to the satis
faction of the Commissioner, that the fol
lowing table accurately portrays the history 
of commercial introduction of those par
ticular products which, in the year 1979, 
were both manufactured in the United 
States by X  or Y, and are either manufac
tured abroad by Z, or licensed abroad to L 
or M. In identifying particular products, X 
is not restricted to the 7-digit products 
listed in Numerical List o f Manufactured 
Products.

1979 U.S. sales 
of X and Y 
(millions)

Year first 
commercially 
manufactured 
in the United 

States by 
X or Y

Year first 
commercially 
manufactured 
abroad by Z, 
or licensed to 

L or M

Delay in 
applying 
research 

outside the 
United States 

(years)

Product a.............i_____ ......................  $130 1972 1974 2
Product b_....................... ......................  90 1974 1979 5
Product c......................... ......................  10 1969 1978 9
Product d.................. ..... ............ .........  50 1970 1973 3
Sales of products manufactured domesti

cally and abroad...................................
Sales of products not manufactured or 

licensed abroad_____ ________ _____ _
Total sales of X and Y.................

280
55

335

(11) Allocation. X ’s research is definitely 
related to the Electrical and electronic ma
chinery, equipment and supplies category, 
and thus allocable to all income from that 
category.

(iii) Apportionment. On the basis of the 
facts established by X, the average delay be
tween X ’s application o f research findings in 
the United States and abroad may be esti
mated as 3.4 years (weighted on the basis of 
sales):

[(2 yrX$130) +  (5yrX$90) +  (9yrX$10) +  (3yrX$50)i
($130+$90+$10+$50) ‘

If the Commissioner is satisfied that the esti
mate of 3.4 years accurately reflects the de
lay between X ’s application of its research 
findings in the United States and abroad, 
such estimate may be accepted for purposes 
of justifying an exclusive apportionment in 
excess of 30 percent in 1979.

Example (12)—-Research and Develop
ment— (i) Facts. The facts are the same as in 
example (11) and there are no other material 
facts except that, in addition to its research 
on new products, X also conducts research on 
improving the processes for manufacturing 
its standard computer components, X  is able 
to establish that, in 1979, its research and

product research and $2,000,000 for new proc
ess research. (If X  is not able to establish 
clearly the portion of its research expendi
tures which is attributable to new process 
research, the determination of an average de
lay shall be made solely on the basis of the 
average delay for introducing new products 
abroad.) X  further establishes, to the satis
faction of the Commissioner, that the fol
lowing table accurately portrays the history 
of commercial application of previously de
veloped processes which, in 1979, are both 
vised in manufacturing products in the 
United States by X  or Y, and are either used 
in manufacturing products abroad by Z, or 
licensed for manufacturing products abroad

reasonably divided into $5,000,000 for new by L or M.

1979 U.S. sales 
of X and Y of 

products manu
factured using 

the process 
(millions)

Year process 
first

commercially 
applied in the 
United States 

by X or Y

Year process 
first

commercially 
applied abroad 

or licensed 
toLorM

Delay in applying research 
outside the 

United States 
(years)

Process a_______-r..........—
Process b...... ................... ...
Process c.......... .....................

$45
20

................  60
1970
1975
1975

1979
1976
1972

9
1

—3

(ii) Allocation. X ’s research on new proc
esses as well as new products is definitely 
related to the Electrical and electronic 
machinery, equipment and supplies category, 
and thus allocable to all income from that 
category.

(iii) Apportionment. On the basis of the 
facts established by X, the average delay 
between X ’s application "of research findings 
to the use of new manufacturing processes 
in the United States and abroad may be esti
mated as 2.0 years (weighted on the basis 
of sales):

Year
.........2[(9 yrX$45) +  (1 yrX$20) +  ( - 3  yrX$60)]

($45+ $20+$60) ‘
($2,000,000) and new product technology 
($5,000,000), the overall delay between X 's ap
plication o f research findings in the United 
States and abroad may be estimated aa 8A 
years:

On the basis of the estimated of an average 
2.0 year delay in introducing new processes 
abroad, and a 3.4 year delay in introducing 
new products abroad (from Example (11)), 
and on the basis of the division of research 
expense between new processes technology
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1(2 yrX $2,000,000) +  (3.4 yrX $5,000,000)]
( $2,000,000 +  $5,000,000) ----- ------á

It the Commissioner Is satisfied that the 
estimate o f '3.0 years accurately reflects the 
delay between X ’s application of its research 
findings in the United States and abroad, 
such estimate may be accepted for purposes 
of justifying exclusive apportionment in ex
cess of 30 percent in 1979.

Example (13)—Research and Develop
ment— (i) Facts. X, a domestic corporation, 
manufactures and sells electronic computer 
Model A in the United States. X  performs 
research inVthe United States with particu
lar emphasis on Improving the characteris
tics of its Model A computer. Y, a foreign 
subsidiary of X, manufactures and sells elec
tronic computer Model B in France. For pur
poses of justifying a»-exclusive apportion
ment in excess, of 30 percent in 1979, X  seeks 
to establish that its research has more lim
ited application in France than in the United 
States. X  establishes that the Model A com
puter Vworks at substantially faster speeds, 
and otherwise has markedly superior charac
teristics, than the Model B computer,

(ii) Allocation. X ’s research is definitely 
related to the Electrical and electronic ma
chinery, equipment and supplies category 
(SIC Major Group 35), and thus allocable to 
all income from that category.

(iii) Apportionment. Electronic computers 
are an individual product enumerated as 
product number 3573100 (electronic com
puters, except typewriters, peripheral equip
ment, and parts) in the Numerical List of 
Manufactured Products. The Numerical List 
groups Model A and Model B computers to
gether under the same product heading. On 
the basis of these facts, X  does not have a 
more limited application of its research in 
France than in the United States.

Example (14)—Research and Develop
ment— (i) Facts. X, a domestic corporation, 
produces a variety of chemical products used 
in the further manufacture of synthetic fi
bers, plastics, paints, fertilizers and explo
sives. Chemical products are in the category, 
Chemicals and allied products (SIC Major 
Group 28) . X has total sales of its chemical 
products of $5,000,000 in 1978 and incurs ex
pense of $200,000 on research and develop
ment performed in the United States which 
it deducts as a current expense. In 1978, X 
licenses unrelated foreign corporation Y to 
use one of X ’s chemical patents in the man
ufacture of chemical A. The research and 
development leading to this particular pa
tent was performed by X  between 1955 and 
1960. Corporation Y manufactures and sells 
chemical A as well as other products in coun
try Y. Y has sales of $500,000 of chemical A 
in 1978. It pays X a royalty of 2 percent of 
sales for use of the patent.

(ii) Allocation. X ’s expenditures for re
search and. development are definitely re
lated to the product category, Chemicals and 
allied products (SIC Major Group 28) , and 
thus allocable to the income related to it, 
domestic sales income and foreign royalty 
income.

(iii) Apportionment. X  computes its for
eign tax credit limit under the overall meth
od. The statutory grouping is gross income 
from sources outside the United States and 
the residual grouping is gross income from 
sources within thè United States. Forty per
cent of X ’s deduction for research and de
velopment is apportioned exclusively (in 
1978) to the residual grouping of gross in
come since the work was performed in the 
United States. The remaining 60 percent of 
the deduction is apportioned between the 
residual and statutory groupings on the ba
sis of sales by X  and Y. Since Y is an un
controlled licensee of X, only its sales of 
chemical A are included for purposes of ap

portionment. (Alternatively, X  could appor
tion its research and development deduction 
on the basis o f one o f the gross income op
tional methods illustrated in examples (3) 
and (4).) The apportionment, on a sales ba
sis, for 1978 is as follows:

Tentative apportionment on the basis of sales

Research and development expense to be appor-, 
tioned between residual and statutory group
ings of gross income „ ____________ ___$200,000Less:
Exclusive apportionment of research and de
velopment expense to the residual grouping of -- 
gross income:

$200,000 X 40 pet  _________ ________  80,000
- Research and development expense to be 

apportioned between residual and statutory
groupings on the basis of sales____________  120,000
Apportionment of reaserch and development 
expense to the residual grouping of gross in
come:

>1M'TOX(»ro ^ £ Z . -oTO-----------m’m
Apportionment of research and development 
expense to the statutory grouping of gross 
income:

$l20,000 X ($5> ooo, 000+$500,000)......... . 10,909
Total: Apportioned deduction for re- 
—x search and development________ _ 200,000

Of which—
Apportioned to the residual grouping 

($80,000+$109,09l).......I___ —________  189,091
Apportioned to the statutory grouping_____  10,909
Example (15)—Research and Develop

ment— (i) Facts. X, a domestic corporation, 
manufactures heating equipment. Heating 
equipment is within the product category, 
Fabricated metal products, except machinery 
and transportation equipment (SIC Major 
Group 34). X incurs expense of $200,000 in 
1978 on a successful research project that 
results in the development of an energy sav
ing furnace. X  also incurs expense of $50,000 
on basic research which cannot be reasonably 
related to any product category. All of the 
research is performed in the United States. 
X  has domestic sales of heating equipment 
of $500,000 in 1978 on which it earns gross 
income of $200,000, but has no sales of the 
new furnace since its production is deferred 
until 1979. In 1978, X  transfers its new fur
nace technology to uncontrolled foreign cor
poration Y, which manufactures and sells 
heating equipment in addition to other fab
ricated metal products in a foreign country. 
X  receives a lump-sum payment of $25,000 
for the sale of the technology. X  has a 40 
percent ownership interest in Y. The heating 
equipment sales o f Y for 1978 are unknown 
and cannot be reasonably estimated, but it 
is known that Y has no sales of the new 
furiiace. X also has a wholly owned foreign 
subsidiary, Z, which operates hotels in the 
same foreign country in which Y operates.' 
Hotels are in the product category, other 
services (SIC Major Groups 70, 72, 73, 75, 76, 
78, 79, 80, 81, 82, 83, 84; 86, 88, and 89). X  
receives $100,000 in dividends from Z in 1978, 
and Z has receipts of $1,000,000.

(ii) Allocation. X ’s research on heating 
equipment is definitely related to the prod
uct category, Fabricated metal products, ex
cept machinery and transportation equip
ment, an$ the deduction of $200,000 for re
search on heating equipment thus is allocable 
to all items of income related to that prod
uct category, domestic sales income and the 
lump sum technology transfer payment. 
X ’s basic research is related to all products 
and the deduction o f $50,000 for basic re
search thus is allocable to all of X ’s income.

(iii) Apportionment. Since X  uses the over
all method to compute the limit on its for
eign tax credit there is one statutory group -

ing, gross income from sources outside the 
United States, and one residual grouping, 
gross income from sources within the United 
States. Under the sales method, X  can ex
clusively apportion 40 percent (in 1978) of its 
deduction for research and development to 
the residual grouping since more than 50 
percent of its research activity was performed 
in the United States. The rest of the deduc
tion may be apportioned on the basis of sales. 
Since foreign corporation Y’s sales of heating 
equipment are unknown, they are estimated 
at 10 times the lump-sum payment of $25,- 
000 made by Y to X  for the purchase of the 
new heating equipment technology, or $250,- 
000. (Alternatively, X  may apportion its re
search expense  ̂ under one of the optional 
gross income methods.) The apportionment 
for 1978 is as follows:

Tentative apportionment on the lasis of sale

Research and development expense on furnace 
to be apportioned between residual and statu- '
tory groupings of gross income......................$200,000Less:

Exclusive apportionment of research and de- “ 
velopment expense on furnace to the residual grouping of gross income:

$200,000X40 pet..........................i ______ 80,000
Research and development expense on 
furnace to be apportioned between residual 
and statutory groupings of gross income on
the basis of sales................. ............ ........ 120,000
Apportionment of research and development 
expense on furnace to the residual grouping of gross income:

$120,000X ($5oo,000+$250,000).......  80,000
Apportionment of research and development 
expense on furnace to the statutory grouping 
of gross income:

$120.000X ($500,000+$250,000)-................ — . 40,000
Total: Apportioned deduction for re

search and development orf! furnace.. . . . . . .  200,000
Basic research expense to be apportioned 
between residual and statutory groupings of
gross income._______ ___ ___ ___________ 50,000
Less:

Exclusive apportionment of basic research to 
the residual grouping of gross income:

$50,000X40 pet.............      20,000

Basic research to be apportioned between 
residual and statutory groupings of gross 
income on the basis of sales...... .................  30,000
Apportionment of basic research expense to 
the residual grouping of gross income:

S30 000* _______ $600.000
* ($500,000+$250,000+$l,000,000)'~‘

Apportionment of basic research expense to 
the statutory’ grouping of gross income: 

Mnnnov ($280,000+$!,600,000)
' A ($5oo,oq0+$250,000+$l,000,000)"* 

Total: Apportioned deduction for basic 
research___ ;___ ‘_______ .__

8,571

21,429

30,000
Total: Apportioned deduction for re

search and development on 
furnace and basic research.,_____ 250,000

Of which—
Apportioned to the residual grouping
($80,000+$80,000+$20,000+$8,571)_____ ... .  188,571
Apportioned to the statutory grouping 
($40,000+$21,429). ____________ . . . ______ 61,429

Tentative apportionment on the basis of gross 
income

Apportionment of research and developmental 
expense to the residual grouping of gross income:

$250’°00X ($200,000+$25,000-f$100,000)------— $163-846
Apportionment of research and development 
expense to the statutory grouping of gross 
income:

_______ ($25,000+$100,000) '
s $250,000^200,000-t-$25,000+$100,000)--------  96,154

The apportionment to the statutory group
ing under the gross income method ($96,154) 
is greater than 50 percent of the appor
tionment under the sales method ($30,714). 
Thus, X  may apportion either the amount 
determined under the optional gross income 
method or the amount determined under 
the sales method to the statutory grouping.
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In either case, X ’s apportionment to the 
statutory grouping exceeds its lump-sum re
ceipt for the sale of technology and must 
be partly applied against its dividends from 
Z.

Example (16)—Research and Develop
ment— (i) Facts. X, a domestic corporation, 
is a manufacturer of roller bearings for use 
in bicycles. Roller bearings are within the 
product category, Machinery, except elec
trical (SIC Major Group 35). In 1977, X per
forms research and development in the 
United States in an attempt to develop an 
improved roller bearing suitable for use in 
racing bicycles. X  incurs expense of $50,000 
for this purpose and deducts this amount 
as a current expense. In 1977, X has domestic 
roller bearing sales of $500,000. X ’s wholly 
owned subsidiaries, Y and Z, also manufac
ture and sell roller bearings in foreign coun
try Y and Puerto Rico, respectively, and can 
reasonably be expected to benefit from X's 
research connected with Machinery, except 
electrical. Corporation Y performs certain 
preliminary manufacturing activity for cor
poration Z which, in turn, finishes the manu
facturing work on the roller bearings pur
chased from Y. In 1977, Y has total roller 
bearings sales of $500,000, $250,000 in coun
try Y and $250,000 to corporation Z in Puerto 
Rico. Corporation Z has roller bearing sales 
of $400,000 in the same year.

(ii) Allocation. The research and develop
ment expenditures were incurred in connec
tion with the manufacture of roller bearings. 
Thus, they are definitely related and alloca
ble to the income to which they give rise, 
namely income from the manufacture and 
sale of roller bearings in the United States, 
country Y, and Puerto Rico.

(iii) Apportionment. For purposes of ap
plying the per-country limitation, the statu
tory groupings are gross income from manu
facturing in country Y and Puerto Rico, and 
the residual grouping is gross income from 
manufacturing within the United States. X ’s 
deduction must be apportioned between 
these three groupings. Because more than 50 
percent of X ’s research and development ac
tivity was performed in the United States, for 
purposes of apportionment on the basis of 
sales, 50 percent of that'deduction is appor
tioned exclusively (in 1977) to thè residual 
grouping, gross income from within the 
United States. The remainder of the deduc
tion can be apportioned on the basis of sales 
of X, Y, and Z. In calculating the apportion
ment, however, the purchases of Z from cor
poration Y are subtracted from Z’s sales. For 
purposes of apportionment, Z ’s sales are 
$150,000 ($400,000 less $250,000). The appor
tionment for 1977 is as follows:

Tentative apportionment on the basis of sales

Research and development expense to be ap
portioned between residual and statutory
groupings of gross income. ............. ........$50,000Less:

Exclusive apportionment of research and de
velopment expense to the residual grouping of
gross income:

$60,000X50 pet.— .r— . . . w —x— 25,000
Research and development expense to be ap
portioned between residual and statutory 
groupings of gross income on the basis of sales . 25,000
Apportionment of research and development 
expense to the residual grouping of' gross in
come:

$25 OOOX $B°M°0 10 870* ’ ($500,000+$500,000+$150,000) " " T  ’ ° v
Apportionment of research and development 
expense to the statutory grouping, gross in
come from country Y:

t<x>nnnv_______ vow,™»_______  in «7«
 ̂ ’ a ($500,000+$500,000+$150,000) ' ’

Apportionment of research and development 
expense to the statutory grouping, gross in
come from Puerto Rico:

.or nnnv ($400,000-$250,000) 
* ,UWA ($500,000+$500,000+$150,000) 3,260

Total: Apportioned deduction for research 
and development................................ 50,000

Of which— '
Apportioned to the residual grouping ($25,000

+$10,870)....... ......... ................... . 35,870Apportioned to the statutory grouping to
sources within country Y. —....................  10,870

Apportioned to the statutory grouping of 
sources within Puerto Rico......................- 3,260

(Alternatively, X  could apportion its re
search and development expense using one 
of the optional gross income methods in 
accordance with paragraph (e) (3) (iii) of 
this section.)

Example (17)—Stewardship Expenses 
(Consolidation)— (i) Facts. X, a domestic 
corporation, wholly owns M, N, and O, also 
domestic corporations. X, M, N, and O file a 
consolidated income tax return. All the in
come of X and O is from sources within the 
United States, all of M’s income is from 
sources within South America, and all o f N’s 
income is from sources within Africa. X  re
ceives no dividends from M, N, or O. During 
the taxable year, the consolidated group of 
corporations earned consolidated gross in
come of $550,000 and incurred total deduc
tions of $370,000 as follows:

Gross income Deductions

Corporations:X ................ . $100,000 - $50,000
M ............. — 250, 000 100,000
N — ............... 150,000 200,000
O........ .......... 50,000 20,000

Total.......... 550,000 370,000

Of the $50,000 of deductions incurred by X, 
$15,000 relates to X ’s ownership of M; $10,000 
relates to X ’s ownership of N; $5,000 relates 
to X ’s ownership of O; and the entire $30,000 
constitute stewardship expenses. The re
mainder of X ’s deductions ($20,000) relates 
to production o f  income from its plant in 
the United States.

(li) Allocation. In accordance with 
§ 1.1602-4, each corporation must first com
pute its separate taxable income for purposes 
of computing the limitation on the foreign 
tax credit. X ’s deductions of $50,000 are def
initely related and thus allocable to the 
types of gross income to which they give 
rise, namely $25,000 wholly to income from 
sources outside the United States ($15,000 
for stewardship of M and $10,000 for steward
ship of N) and the remainder ($25,000) 
wholly to gross income from sources within 
the United States. Expenses incurred by M 
and N are entirely related and thus wholly al
locable to income earned from sources with
out thè United States and expenses.incurred 
by O are entirely related and thus wholly 
allocable to income earned within the United 
States. Hence, no apportionment of expenses 
of X, M, N, or O is necessary. For purposes 
of applying the overall limitation, the statu
tory grouping is gross income from sources 
without the United States and the residual 
grouping is gross income from sources with
in the United States. As a result of the al
location of deductions, X, M, and N have 
separate taxable income (losses) from sources 

^without the United States in the amounts of 
($25,000), $150,000, and ($50,000), respec
tively, computed as follows:

X M N

Foreign grosaineome....................$250,000 $150,000
Less: Deductions allocable 

to foreign gross income.. $25,000 100,000 200,000
Total, taxable income(loss)................  (25,000) 150,000 (50,000)

Thus, in the combined computation of the 
overall limitation, the numerator of the lim
iting fraction (taxable income from sources 
outside the United States) is $75,000 ($150,- 
000 of separate taxable income of M less $50,- 
000 of losses of N and less $25,000 of losses 
of X ) .

Example (18)—Stewardship and Suppor
tive Expenses— (i) Facts. X, a domestic cor
poration, manufactures and sells pharma
ceuticals in the United States. X ’s domestic 
subsidiary S, and X ’s foreign subsidiaries T, 
U, and V perform similar functions in the 
United States and foreign countries T, U, 
and V, respectively. Each corporation derives 
substantial net income during the taxable 
year. X ’s gross income for the taxable year 
consists of:
Domestic sales Income...................... .....Dividends from S (before dividends received

deduction)----------------------------- -------Dividends from T...................................
Dividends from U .......-.-----
Dividends from V....... ..... ......................
Royalties from T and U............. ......... .Fees from U for services performed in the 
' United States______. . . . ---- ............ .

$32,000,000

3.000. 000
2. 000.  000: 1,000,000

P i p  ■' ■ o1.000. 00U
1.000. 000

Total gross income................-------- 40,000,000
Among other deductions, X incurs the 

following:Expenses of supervision department.. 1,600,000
Charitable contributions___ ____ - '  100,000

X ’s Supervision Department (the Depart
ment) is responsible for the supervision of 
its four subsidiaries and for rendering cer
tain services to the subsidiaries, and this De
partment provides all the supportive func
tions necessary for X ’s foreign activities. The 
Department performs three principal types 
of activities. The first type consists of serv
ices for the direct, benefit of U for which a 
fee is paid by U to X. The cost of the serv
ices for U is $1,000,000. The second type con
sists of stewardship activities which are in 
the nature of a management review and gen
erally duplicate functions performed by the 
subsidiaries’ own employees (and are, there
fore, of a type described in § 1.482-2 (b) (2) 
(ii) which would not be subject to an allo
cation under section 482). For example, a 
team of auditors from X ’s accounting de
partment periodically audits the subsidiaries’ 
books and prepares internal reports for use 
by X ’s management. Similarly, X ’s treasurer 
periodically reviews for the board of directors 
of X the subsidiaries’ financial policies. The 
cost of the duplicative services and related 
supportive expenses is $540,000. The third 
type of activity consists of providing services 
which are ancillary+o the license agreements 
which X  maintains with subsidiaries T and 
U. The cost of the ~ ancillary services is
$60,000/' '

(ii) Allocation. The Department’s outlay 
of $1,000,000 is the basis for the charge to U 
for services rendered, and therefore $1,000,000
is allocated to the fees paid by U. The re
maining $600,000 in the Department’s de
ductions are definitely related to the types 
of gross income to which they give rise, 
namely dividends from subsidiaries S, T, U 
and V and royalties from T and U. However, 
$60,000 of the $600,000 in deductions are 
found to be attributable to the ancillary 
services and are definitely related (and there
fore allocable) solely to royalties received 
from T and U, while the remaining $540,000 
in deductions are definitely related (and 
therefore allocable) to dividends received 
from all the subsidiaries.
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(iii) Apportionment. For purposes of ap

plying the overall limitation, the statutory 
grouping is gross income from sources out
side the United States and the residual 
grouping is gross income from sources within 
the United States. X ’s deduction of $540,000 
for the Supervision Department expenses and 
related supportive expenses which is alloca
ble to dividends received from the subsidi
aries must be apportioned between the stat
utory and residual groupings before the 
overall limitation may be applied. In deter
mining an appropriate method for Appor
tioning th e-$540,000, a basis other than X ’s 
gross income must be used since the dividend 
payment policies of the subsidiaries bear no 
relationship either to the activities o f  the 
Department or to the amount of income 
earned by each subsidiary. This is evidenced 
by the fact that V paid no dividends during 
the year, whereas S, T, and IT paid dividends 
of $1 million or more each. In the absence 
of facts that would indicate a material dis
tortion resulting from the use of such 
method, the stewardship expenses ($540,000) 
may be apportioned on the basis of'the gross 
receipts of each subsidiary.

The gross receipts of the subsidiaries were as follows:
- S . -------------- ---------------- . . . . . ____ B  $4,000,000
■ T .. . . . . . . . . .  . .  - - - - -  - - ................ . . , _______  3,000,000
T7 — .................................... ..............< ------------  500,000
\ - i .  -  -  —  — .......... .......... ........ .........  1,500,000

Total---------------- -----------------------  9,000,000
Thus, the expenses of the Department are apportioned 

for purposes of the overall limitation as follows:
Apportionment of stewardship expenses to the 
statutory grouping of gross income:

Apportionment of supervisory expenses to the 
residual grouping of gross income

$540,000X$4,000,000
9,000,000 240,000

Total: Apportioned stewardship expense.. $540,000
(iv) Allocation and apportionment of char

itable contributions. Pursuant to paragraph 
(e) (9) of this section, charitable contribu
tions are generally treated as deductions 
which are not definitely related to any gross 
income and are, accordingly, apportioned 
ratably on the basis of gross income for pur
poses of the overall limitation as follows:

$10,000

90,000

Total apportioned charitable contributions.. 100,000 
Example (19) —Supportive Expense— (i ) 

Facts, X, a domestic corporation, purchases 
and sells products both in the United States 
and in foreign countries. X  has no foreign 
subsidiary and no international department. 
During the taxable year, X  incurs the follow
ing expenses with respect to its worldwide 
activities:
Personnel department expenses.-....... ........... . $50,000
T rain ing  department expenses....___ _____    35,000
G eneral an d  ad m in istra tive  e x p e n s e s . . ......... . 1 55,000
P resident’s sa la ry .............................    40,000
Sales m anager’s sa lary_________________     20,000

Total............................. ....I ..,. .. . . . .  200,000

X has domestic gross receipts from sales of 
$750,1)00 and foreign gross receipts from 
sales of $500,000 and has gross income from 
such sales in the same ratio, namely $300,000 
from domestic sources and $200,000 from for
eign sources.

A p p ortion m en t o f  ch a ritab le  co n tr ib u tio n s  to  th e  
sta tu tory  g ro u p in g  o f  gross in com e :\

tine nnn v  ($2,000,000+$1,000,000+$1,000,000)
5100,000 X : “moopôb----— -

A p p ortion m en t o f  ch a ritab le  co n tr ib u tio n s  to  
the residual g rou p in g  o f  gross in co m e :

($32,000,000+$3,000,000+$1,000,000)
$ 00.000X $40,000,000

(ii) Allocation. The above expenses are 
definitely related and allocable to all of X ’s 
gross income derived from both domestic 
and foreign markets.

(iii) Apportionment. For purposes of ap
plying the overall limitation, the statutory 
grouping is gross income from sources out
side the United States and the residual 
grouping is gross income from sources 
within the United States. X ’s deductions for 
its worldwide sales activities must be ap
portioned between these groupings. Company 
X in this example (unlike Company X in 
example (18)) does not have a separate in
ternational division which performs essen
tially all of the functions required to man
age and oversee its foreign activities. The 
president and sales manager do not main
tain time records. The division of their time 
between domestic and foreign activities 
varies from day to day and cannot be esti
mated on an annual basis with any reason
able degree of accuracy. Similarly, there are 
no facts which would justify a method of 
apportionment of their salaries or of one of 
the other listed deductions based on more 
specific factors than gross receipts or gross 
income. An acceptable method of apportion
ment would be on the basis of gross receipts. 
The apportionment of the $200,000 deduction
is as follows:
Apportionment of the $200,000 expense to the 
statutory grouping of gross income:

$200,000X $500,000
($500,000-f $750,000) .................. . ‘ ' $80’ 000

Apportionment of the $200,000 expense to the 
residual grouping of gross income:

*200’ ° ° ° X ($500,000+$750,000) - - - -  - - - - -  120,000 

Total apportioned supportive expense....... 200,000
Example (20)—Supportive Expense— (i) 

Facts. Assume the same facts as above except 
that X ’s president devotes only 5 percent of 
his time to tne foreign operations and 95 
percent of his time to the domestic operations 
and that X ’s sales manager devotes approxi
mately 10 percent of his time to foreign sales 
and 90 percent of his time to domestic sales.

(ii) Allocation. The expenses incurred by 
X  with respect to its worldwide activities are 
definitely related, and therefore allocable to 
X ’s gross income from both its foreign and 
domestic markets.

(iii) Apportionment. On the basis of the 
additional facts it is not acceptable to ap
portion the salaries of the president and the 
sales manager on the basis of gross receipts. 
It is acceptable to apportion such salaries be
tween the statutory grouping (gross income 
from sources without the United States) and 
residual grouping (gross income from sources 
within the United States) on the basis of 
time devoted to each sales activity. Remain
ing expenses may still be apportioned on the 
basis of gross receipts. The apportionment 
is as follows:
A p p o rt io n m e n t  o f  th e  $200,000 expense t o  th e  
s ta tu to ry  g ro u p in g  o f  gross in co m e :

President’s sedary: $40,000X5 pet. ............... $2,000
Sales manager’s salary: $20,000X10 pet..........  2,000Remaining expenses:

sl" w x < M o S & T O ....... - - - - -  «■“ »
Subtotal: Apportionment of expense to 

statutory grouping......... ................... 60,000
Apportionment of the $200,000 expense to the 
residual grouping of gross income:

President’s salary: $40,000X95 pet................. 38,000
Sales manager’s salary: $20,000X90 pet....-__  18,000
Remaining expenses:

$140,000X ($5oo(oo0+$750,000) - — — ...........  -4,000
Subtotal: Apportionment of expense to 

residual grouping.. . . .__ ________...  140,000
Total: Apportioned general and adminis

trative expense............. ..... . . . . .____ 200,000

Example (21)—Supportive Expense— (i) 
Facts.. X, a foreign corporation doing busi
ness in the United States, is a manufacturer 
of metal stamping machinés. X has no 
United States subsidiaries and no separate 
division to manage and oversee its business 
in the United States. X manufactures and 
sells these machines in the United States and 
in foreign countries A and B and has a sepa
rate manufacturing facility in each country. 
Sales of these machines are X ’s only source of 
income. In 1977, X incurs general* and ad
ministrative expenses related to both its U.S. 
and foreign operations of $100,000. It has 
machine sales of $500,000, $1,000,000 and 
$1,000,000 on which it earns gross income of 
$200,000, $400,000 and $400,000 in the United 
States, country A, and country B, respec
tively. The income from the manufacture 
and sale of the machines in countries A and 
B is not effectively connected with X ’s busi
ness in the United States.

(ii) Allocation. The $100,000 of general and 
administrative expense is definitely related 
to the income to which it gives rise, namely 
a part of the gross income from sales of 
machines in the United States, in country A, 
and in country B. The expenses are allocable 
to this class of income, even though X ’s 
gross income from sources outside the United 
States is excluded income since it is not effec
tively connected with a U.S. trade or busi
ness.

(iii) Apportionment. Since X is a foreign 
corporation, the statutory grouping is gross 
income effectively connected with X ’s trade 
of business in the United States, namely 
gross income from sources within the United 
States, and the residual grouping is gross 
^income not effectively connected with a trade 
or business in the United States, namely 
gross ineome from countries A and B. Since 
there are no facts which would require a 
method of apportionment other than on the 
basis of sales or gross income, the amount 
may be apportioned between the two group
ings on the basis of amounts of gross income 
as follows:
Apportionment of general and administrative 
expense to the statutory grouping, gross income 
from sources within the United States:

$100,000 X ($200,000+$400,000+$400,000)............$20,000
Apportionment of general and administrative 
expense to the residual grouping, gross income 
from sources without the United States:

$100,000 X
($400,000+$400,000) 

($200,000+$400,000-f $400,000) 80,000

Total apportioned general and administra- 
~ ‘ tive expense..;.__. . . _________ 100,000

Example (22)-—Domestic International 
Sales Corporations— (i) Facts. X, a domestic 
corporation, manufactures a line of kitchen
ware and sells it to retailers in the United 
States, France, and th,e United Kingdom. 
After the Domestic International Sales Cor
poration (DISC) legislation was passed in 
1971, X  established, as of January 1, 1972, 
a DISC and thereafter did all of its foreign 
marketing through sales by the DISC. In 1977 
the DISC has total sales of $7,700,000 for 
which X ’s cost of goods sold is $6,000,000. 
Thus, the gross income attributable to ex
ports through the DISC is $1,700,000 ($7,700,- 
000—$6,000,000). Moreover, X  has U.S. do
mestic sales of kitchenware of $12,000,000 on 
which it earned gross income of $900,000, 
and X  receives royalty income from the for
eign license of its kitchenware technology in 
the amount of $800,000. The DISC’S expenses 
attributable to the resale of export property 
are $400,000 of which $300,000 qualify as ex
port promotion expenses. X  also incurs $125,- 
000 o f general and administrative expenses 
in connection with its domestic and foreign 
sales activities, and its foreign licensing ac-
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tivities. X  and the DISC determine transfer 
prices charged on the basis of a single prod« 
uct grouping and the “60-50” combined tax
able income method (without marginal cost
ing) which permits the DISC to have a tax
able income equal to 50 percent of the com
bined taxable income attributable to the 

v production and sales of the export prop
erty, plus 10 percent of the DISC’S export 
promotion expenses.

(ii) Allocation. For purposes of determin
ing combined taxable income of X and the 
DISC from export sales, general and admin
istrative expenses of $125,000 must be al
located to and apportioned between gross 
income resulting from the production and 
sale of kitchenware for export, and from the 
production and sale of kitchenware for the 
domestic market. The deduction of $400,000 
for expenses attributable to the resale of 
export property is allocated solely to gross 
income from the production and sale of 
kitchenware in foreign markets.

(iii) Apportionment. Apportionment of ex
pense takes place in two stages. In the first 
stage, for computing combined taxable in
come from the production and sale of export 
property, the general and administrative ex
pense should be apportioned between the 
statutory grouping of gross income from the 
export of kitchenware and the residual 
grouping of gross income from domestic 
sales and foreign licenses. In the second 
stage, since the limitation on the foreign 
tax credit requires the use of a separate 
limitation with respect to dividends from a 
DISC (section 904(d)), the general and ad
ministrative expense should be apportioned 
between two statutory groupings, DISC 
dividends and foreign royalty income (for 
which the overall limitation is used), and 
the residual grouping of gross income from 
sales within the United States. In the first 
stage, in the absence of more specific or con
trary information, the general and adminis
trative expense may be apportioned on the 
basis of gross income in the respective group
ings, as follows:
Apportionment of general and administrative 
expense to the statutory grouping, gross income 
from exports of kitchenware:

$125,000 X ________ $1,700,000
<$1,700,000+$900,000+$800,000) $62,500

Apportionment-of general and administrative 
expense to the residual grouping, gross income 
from domestic sales of kitchenware and foreign 
royalty income from licensing kitchenware 
technology:

$125,000 X ($900,000+$800,000)
($1,700,000+$900,000+$800,000) 62,500

Total apportionment of general and admin
istrative expense__ '...____ . . . . .________  125,000

On the basis of this apportionment, the com
bined taxable income, and the DISC portion 
of taxable income may be calculated as 
follows:
Gross income from exports. .i___ ___ ____ $1,700,000
Less: vDISC expense for resale of export

property_____ fci......... ........ $400,000
Apportioned general and admin

istrative expense................ 62,500
462,500

Combined taxable Income from 
production and export of
kitchenware.-1; ............. ....................  1,237,500

DISC income:
50 pet of combined taxable

income....-..’............. . . . .—..............  618,750
10 pet of export promotion 

expense of $300,000......... ............... ....... 30,000
Total DISC in co m e ..................... 648,750

DISC income as a percentage of
combined taxable income___ ____ ... . .  52.4

In the second stage, in the absence of more 
specific or contrary information, the general

and administrative expense may also be ap
portioned on the basis of gross income in the 
respective groupings. Since DISC taxable in
come is 52.4 percent of combined taxable in
come, DISC gross income is treated as 52.4 
percent of the gross income from exports, 
$1,700,000. The apportionment follows:
Apportionment of general and administrative 

expense to the statutory grouping, DISC 
dividends:

$125,000X (0.524X$1,700,000)
($1,700,00+$9QO,00+$800,000) $32,750

Apportionment of general and administrative 
expense to the statutory grouping, foreign 
royalty income:

£1 oe 000V «pouvjuw no 412
'  ’ A ($1,700,000+$900,000+$800,000)

Apportionment of general and administrative 
expense to the residual grouping, gross 
income from sources within the United 
States:

*125 «10 *  ($900.Q00-K0-476X$1,7<)0,000))
$ ’ X ($1)700,000+$900,000+$800,000) ' ' . 62,838

Total apportioned general and administrative
' expense-!.._____•____ -■_______________  125,000
Example (23)—Domestic International 

Sales Corporations— (i) Facts. The facts are 
the same as in example (22), except that X 
also performs research, entirely within the 
United States, on the kitchenware it manu
factures. In 1977, X  incurs research expense 
of $100,900. Of this amount, $10,000 is in
curred to meet product safety standards im
posed by the U.S. Government. Similar safety 
standards are imposed by the countries to 
which X ’s DISC sells exports, and X ’s re
search is aceptable for purposes of meeting 
the standards of those countries. However, 
the safety research is not relevant for X ’s 
foreign licensees. X  is able to establish, on 
the basis of its facts and circumstances (see 
example (10) ) that an exclusive apportion
ment of $65,000 of its research and develop
ment expense to gross income from sources 
within the United States is appropriate. X 
does not know, and a reasonable estimate 
cannot be made, of the sales of licensed 
products by its foreign licensees. The sales of 
the foreign licensees are therefore estimated 
at ten times the amount of royalty income of 
$800,000, or $8,000,000.

(ii) Allocation. The kitchenware manu
factured by X  is in the _ broadly defined 
product category. Fabricated metal products, 
except machinery and transportation 
equipment (SIC Major Group 34). X ’s de
duction for safety research is allocable solely 
to groupings of gross income within the 
united States, namely gross income from 
export sales (through the DISC) and gross 
income from domestic sales. The remainder 
of X ’s deductions for its research expense 
are definitely related and therefore allocable 
to all items of income attributable to this 
product category, domestic and foreign sales 
income, and foreign licensing income. For 
purposes of determining the combined tax
able income of X  and its DISC, X  and the 
DISC are treated as a single taxpayer en
gaged in the production and sale of fabri
cated metal products. The DISC is not, for 
this purpose, treated as a separate taxpayer 
engaged in wholesale trade (SIC Major 
Groups 50 and 51).

(iii) Apportionment. X ’s deduction for 
safety research ($10,000) must be appor
tioned between the statutory grouping of 
gross income from exports and the residual 
grouping of gross Income from sales within 
the United States. The deduction for safety 
research may be apportioned either on the 
basis of sales (paragraph (e) (3) (ii) of this

section) or on the basis of one of the optional 
gross income methods (paragraph (e) (3) (iii) 
of this section). X  apportions this deduction 
on the basis of sales. For this purpose an 
exclusive apportionment is not available, 
since gross income from exports through a 
DISC and gross income from sales within 
the United States are both within the same 
geographic source, United States income (see 
paragraph j(e) (3) (ii) (A) of this section). 
The remainder of X ’s research expense ($90,- 
000) must be apportioned in two stages. In 
the first stage, for combined taxable income 
purposes, this amount must be apportioned 
between the statutory grouping of gross in
come from exports and other gross income. In 
the second Stage, the remainder of X ’s re
search expense must be apportioned, for 
foreign tax credit purposes, between two 
statutory groupings, DISC dividends and 
foreign royalty income, respectively, and the 
residual grouping of gross income from sales 
within the United States. On the basis of 
X ’s facts, and circumstances, $65,000 is appor
tioned exclusively to sources within the 
.United States, namely gross income from 
exports through a DISC and gross income 
from sales within the United^States. The re
maining $25,000 of research expense is appor
tioned between the groupings of gross income 
on the basis of sales. (Alternatively, if X had 
apportioned the $10,000 for safety research 
on the basis of gross income, its remaining 
deduction of $90,000 for research expense 
could be apportioned, both in the first and 
second stage, using one of the optional gross 
income methods, which are not illustrated 
in this example (see instead examples (3) 
and (4).)
Tentative apportionment on the basis of sales
Research and development expense to be al

located and apportioned between residual
-  and statutory groupings of gross income__  $100,000
Research and development expense for safety 

purposes allocated solely to income from sources within the .United States:
Apportionment of safety research. to the 

residual grouping, gross, income from 
domestic sales:

Apportionment of safety research to the 
statutory grouping, gross income from 
exports:

Total apportioned safety research........ ' 10,000
Remaining research and development 

expense to be apportioned between 
the residual and statutory groupings 
of gross income...... .........................

Apportionment of remaining research to the 
residual grouping, gross income from do
mestic sales and foreign, royalties:

tnc pony ($12,000,000+$8,000,000)
V ’  ̂ *  ($12,000,000+$8,000,000+$7,700,000))

Apportionment of remaining research to the 
statutory grouping, gross income from 
exports:

iOOOOOX - $7,700,000 V’ ($!2,000,000+18,000,000+$7,700,000)
Total: Allocated and apportioned deduc

tion ,for research and development for 
combined taxable income purposes.......

Of which—
Apportioned to the residual grouping, gross 

income from domestic sales and foreign 
royalties ($6,091+$64,982) ... . .  _ . .. .  . ... - -

Apportioned to the statutory grouping, 
gross income from exports ($3,909+$25,018)

90,000

64,982

25,018 

100,000

71,073
28,927

On the basis of this apportionment, the com
bined taxable Income and the DISC portion 
of taxable income may be calculated as 
follows:

v
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Gross income from exports..................... ... $t, 700,000
Less:DISC expense for resale of export

property..-.-.-___ ____ ... . .  $400,000
Apportioned general and ad

ministrative expense (from ex
ample (22))........:_____62,500Apportioned safety research___  3,909

Apportioned remaining research. 25, 018
-----—  491,427

Combined taxable income from 
production and export of 
kitchenware.....................................'.. 1,208,573

DISC income:
50 pet of combined taxable income.......... . 604,287
10 pet of export promotion expense of $300,000............................. ......... ....... 30,000

Total, DISC income ...... . 634,287
In the second stage, the remainder of X ’s 
research expense ($90,000) must be appor
tioned, for foreign tax credit purposes, 
between two statutory groupings, DISC divi
dends and fereiga royalty income, respec
tively, and the residual grouping of gross 
income from sales within the United States.
Remaining research and development expense 
to be apportioned between the residual and
statutory groupings of gross income...............$90,000
Less:Exclusive apportionment of remaining re

search and development expense to residual 
grouping, gross income from domestic sales 
(based on X’s facts and circumstances). . . . . .  65,000
Remaining research and development ex
pense to be apportioned between the residual
and statutory groupings on the basis of sales__ 25,000
Apportionment of research and development 
expense to the residual grouping of gross in
come from domestic sales:

$25 000V : $12,000,000 ^
* ’ A ($12,000,000+$7,700,000+18,000,000) ’

Apportionment of research and development 
expense to the statutory grouping of DISC 
dividends:

$25 Q00X -$7>700,000 6 950® . A ($12,000,000+$7,700,000+$8,000,000) '
Apportionment of research and development 
expense to the statutory grouping of foreign 
royalty income:

$25 000V_________ ^■000>0Q0 7 220A ($12,000,000+$7,700,000+$8,000,000)
Total: Allocated and apportioned deduc

tion for research and development 
for foreign tax credit purposes.... 100,000

Of which—Apportioned to the residual grouping ($6,091+$65,000+$10,830)............................. ......... . . 81,921
Apportioned to the statutory grouping of gross
income from exports ($3,909+$6,950)... .__ ... 10,859
Apportioned to the statutory grouping of for
eign royalty income............... ................... 7,220
Example (24)—Exempt, excluded, or elim

inated income— (1) Facts, X, a domestic Cor
poration, carries on a trade or business in the 
United States. In addition, X  owns tax ex
empt municipal bonds, and all the shares of 
C, a Canadian corporation with which it flies 
a consolidated return under the provisions of 
section 1504(d). X  has gross income frdm 
domestic sources of $2,400,000 and tax exempt 
interest of $100,000. X  receives dividends from 
C of $3,700,000 and interest from C of $50,000. 
X’s dividends from C are eliminated income 
by virtue of the filing of the consolidated 
return. The deductible portion of X ’s interest 
expense is $500,000 (in addition X  has inter
est expense relating to its tax exempt bonds 
which is not deductible under section 265) 
and X has stewardship expense relating to 
its ownership of C of $100,000. X  and C use 
the overall limitation for purposes of com
puting the foreign tax credit.

(ii) Allocation. No portion of X ’s interest 
deduction is definitely related solely to spe
cific property within the meaning of para
graph (e )(2 )(iv ) of this section. Thus, X ’s 
deduction for interest is related to. all its 
income producing activities and properties. 
X ’s stewardship expense is related solely to 
its ownership of C and is therefore allocated 
to the statutory grouping of foreign source

income, namely dividends and interest from 
C.

(ill) Apportionment. X  apportions its in
terest expense using the optional gross im- 
come method prescribed in paragraph 
(e) (2) (vi) (A) of this section. For this pur
pose, tax exempt and eliminated Income Is 
included in gross income. X would therefore 
apportion its interest deduction between the 
statutory grouping of foreign source income 
and the residual grouping as follows:
To gross income from sources within the United 
States (residual grouping):

$500, OOOX________ ($2,400,000+$100,000)______
($2,400,000+$100,000+$3,700,000+$50,000).. $200,000 

To gross income from sources without the 
United States (statutory grouping):
$500, OOOX

________ ($3,700,000+$50,000)_______
($2,400,000+$100,000+$3,700,000+$50,000) .. 300,000
Total apportioned interest expense___ ___ 500,000

As a result of the allocation of stewardship expense and 
the apportionment of interest expense, X ’s taxable 
foreign source income is calculated as follows:

Gross income from foreign sources.............. 3,750,000
Less: dividends received deduction............  3,700,000
Less: allocation of stewardship expense___  100,000
Less: apportionment of Interest expense...— 300,000
Taxable foreign source income Goss)______ (350,000)

The amount of interest expense appor
tioned to tax exempt income for purposes of 
deductibility is determined not under section 
861 but under section 265.

Example (25)—Income Taxes— (i) Facts. 
X, a domestic corporation, is a manufacturer 
and distributor of electronic equipment with 
operations in individual states, A, B, and C. 
X  also has a branch in country 7  which 
manufactures and distributes the same type 
of electronic equipment. In 1977, X  has tax
able income, as determined under the Code, 
of $1,000,000 of which $200,000 is foreign 
source taxable income (computed without 
regard to the deduction for state taxes) and 
$800,000 is domestic source taxable income 
(computed assuming, for the moment, that 
the entire deduction for state taxes is at
tributable to domestic sources). States A, B, 
and C each determine X ’s taxable income for 
their respective state tax purposes by making 
adjustments to its taxable income as deter
mined under the Code, and then apportion
ing the adjusted taxable income on the basis 
of relative amounts of payroll, property, and 
sales with respect to activities and properties 
within each state as compared to all activi
ties and properties. On this basis, it is deter
mined that X  has taxable income of $500,000, 
$200,000, and $200,000 in states A, B, and C, 
respectively. The adjustments made by states 
A, B, and C all involve adding and subtract
ing enumerated items from taxable income, 
as determined under the Code. However, in 
making these adjustments to taxable income, 
none of the states specifically exempts for
eign source income, as determined under the 
Code. Since the corporate tax rates in states 
A, B, and C are 10 percent, 5 percent, and 2 
percent, respectively, X  has total state in
come tax liabilities of $64,000 ($50,000 +- 
$10,000+$4,000) which it deducts as an ex
pense for Federal income tax purposes.

(ii) Allocation. X ’s deduction of $64,000 
for state income taxes is definitely related 
and thus allocable, to the gross income with 
respect to which the taxes are imposed. Pre
sumptively, states A, B, and C only attempt 
to tax income from domestic sources. How
ever, since the statutes of states A, B, and 
C do not specifically exempt foreign source 
income, as determined under the Code, from 
taxation and since, In the aggregate, states 
A, B, and C tax $900,000 of X ’s income while 
only $800,000 is domestic source income, it 
is presumed that state income taxes are im
posed on at least $100,000 of foreign source

income. The deduction for state income taxes 
is therefore related and allocable both to 
X ’s domestic and to its foreign income- 
producing activities and properties.

(ill) Apportionment. Since X  computes its 
foreign tax credit limitation under the over
all method there is one statutory grouping, 
gross income from sources outside the United 
States, and one residual grouping, gross in
come from sources within the United States. 
The state income tax deduction of $64,000 
must be apportioned between these two 
groupings. Corporation X  calculates the ap
portionment on the basis of relative amounts 
of taxable income reached by state taxation. 
In this case, state income taxes are imposed 
on $800,000 of domestic source income and 
$100,000 of foreign source income.
State income tax deduction apportioned to sources 

outside the United States (statutory grouping): 
$100,000

$64,000X........... ............................... ........$7,111$900,000
State income tax deduction apportioned to sources 

within the United States (residual grouping):
$800,000

$64,000X--------- - -................... -______ 56,889
$900,000 --------Total apportioned State income tax deduc

tion___________ _________________ 64,000
Of which—

Apportioned to statutory grouping_______  7, 111
Apportioned to residual grouping..:.______  56,889

Example (26)—Income Tax— (i) Facts. As
sume the same facts as in example (25) 
except that state A’s statute exempts all 
foreign source income, as determined under 
the Code.

(ii) Allocation. X ’s deduction of $64,000 
for state income taxes is definitely related 
and thus allocable to the gross income with 
respect to which the taxes are imposed. Since 
state A exempts all foreign source income 
by its statute, its taxes of $50,000 are allocable 
solely to domestic source income. Since the 
statutes of states B and C do not specifically 
exclude all foreign source income as deter
mined under the Code, and since states B 
and C impose tax on $400,000 ($200,000+ 
$200,000) of X ’s income, of which only 
$300,000 ($800,000—$500,000) is domestic
source, the deduction for the state income 
taxes of B and C are related and allocable 
both to X ’s foreign and domestic taxable 
income.

(ill) Apportionment. Since X  computes its 
foreign tax credit limitation under the over
all method there is one statutory grouping, 
gross income from sources outside the United 
States, and one residual grouping, gross in
come from sources within the United States. 
The state income tax deduction of $14,000 
attributable to states B ($10,000) and C 
($4,000) must be apportioned between these 
two groupings. Corporation X  calculates the 
apportionment on the basis of relative 
amounts of taxable income.
States B and C income tax deduction apportioned to

sources outside the United States (statutory grouping):

$14,000X'$100,000 $3,500$400,000“ ' ' ...........................
States B and C income tax deduction apportioned to 

sources within the United States (residual grouping):

$14,OOOX
$300,000
$400,000 10,500

Total apportioned State income tax deduc
tion___ ___________ ___________... 14,000

Of which—
Apportioned to statutory grouping_______  3,500
Apportioned to residual grouping------------ 10,500
Paragraph 2. Section 1.863-3 is 

amended by revising example (2)<i) of 
paragraph (b )(2), example (2)(i)  of 
paragraph (c) (3), and example (1) (i) of 
paragraph (c) (4) to read as follows:
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§ 1.863—3 Income from the sale o f  per
sonal property derived partly from 
within and partly from without the 
United States.
* * * * *

(b) Income partly from sources within a 
foreign country. * * *

(2) Allocation or apportionment. * * *
Example (2).  (i) Where an independent 

factory or production price has not been es
tablished as provided under example (1), the 
taxable income shall first be computed by 
deducting from the gross income derived 
from the sale of personal property produced 
(in whole or in part) by the taxpayer within 
the United States and sold within a foreign 
country or produced (in whole or in part) 
by the taxpayer within a foreign country and 
sold within the United States, the expenses, 
losses, or other deductions properly allocated 
and apportioned thereto in accordance with 
the rules set forth in § 1.861-8.

* * * * *
(c) Income partly from sources within a 

possession of the United States. * * * /
(3) Personal property produced and sold. • * *
Example (2). (i) Where an Independent 

factory or production price has not been 
established as provided under example (1), 
the taxable income shall first be computed 
by deducting from the gross income derived 
from the sale of personal property produced 
(in whole or in part) by the taxpayer within 
the United States and sold within a posses
sion o f the United States, or produced (in 
whole or in part) by the taxpayer within a 
possession of the United States and sold 
within the United States, the expenses, 
losses, or other deductions properly allocated 
and apportioned thereto in accordance with 
the rules set forth in § 1.861-8.

* * * * *
(4) Personal property purchased and 

sold. * * *
Example (1). (1) The taxable income shall 

first be computed by deducting from such 
gross income the expenses, losses, or other 
deductions properly allocated or apportioned 
thereto in accordance with ifoe rules set 
forth in § 1.861-8.

* * * * *
Paragraph 3. Section 1.905-2(a) (2) is 

amended by adding a sentence at the end 
thereof to read as follows:
| 1.905—2 Conditions o f  allowance o f 

credit.
(a) Forms and information. * * *
(2) * * * i f  the taxpayer upon request 

fails without justification to furnish any 
such additional information which is 
significant, including any significant in
formation which he is requested to fur
nish pursuant to § 1.861-8(f) (5) as pro
posed in the F ederal R egister for No
vember 8,1976, the District Director may 
disallow the claim of the taxpayer to the 
benefits of the foreign tax credit.

♦ ♦ * * ♦
I PR Doc.77-456 Piled 1-3-77; 1:55 pm]

RULES AND REGULATIONS

Title 30— Mineral Resources
CHAPTER I— MINING ENFORCEM ENT AND  

SAFETY ADM INISTRATION, DEPART
M ENT OF T H E  INTERIOR

SUBCHAPTER O— COAL MINE HEALTH AND 
SAFETY

PART lo o — CIVIL PENALTIES FOR VIOLA
TIO N  OF TH E  FEDERAL COAL MINE 
HEALTH AND SAFETY A CT OF 1969
Civil Penalty Assessment Procedures

On page 45574 of the F ederal R egister 
of October 15, 1976, there was published 
a proposal to amend § 100.7(c) , Part 100, 
Title 30, Code of Federal Regulations.

Concurrent with this Notice there is 
published in this issue of the F ederal 
R egister (at page 1216) a notice of 
rulemaking for special procedural rules 
applicable to summary disposition of civil 
penalty cases during mine health and 
safety hearings (43 CFR Part 4). The 
purpose of this amendment to 30 CFR 
Part 100 is to conform those regulations 
to the final rules in 43 CFR Part 4, which 
authorize the assessment officer to enter 
the order of assessment as the final order 
of the Department of the Interior when 
the respondent coal mine operator has 
waived its right to a hearing.

It is the policy of the Department of 
the Interior wherever practicable, to af
ford the public an opportunity to par
ticipate in the rulemaking process. 
Therefore, interested persons were in
vited to submit written data, views, and 
comments by November 15, 1976.

No timely written objections have 
been received and the proposed regula
tions are hereby adopted without change 
and are set forth below.

Effective date: These regulations are 
effective on January 6,1977.

Dated: December 28,1976.
F red O. K arem, 

Deputy Under Secretary 
of the Interior.

Accordingly, 30 CFR Part 100 is 
amended by revising § 100.7(c) to read 
as follows:
§100.7 Request for hearing.

* *. * * *
(c) In accordance with 43 CFR 4.545, 

the Office of Hearings and Appeals shall 
thereafter issue an order, based on find
ings of fact and conclusions of law un
less the petition is dismissed by consent 
of the parties, or summarily dismissed 
pursuant to 43 CFR 4.544.
(Sec. 508, Pub. L. 91-173, 83 Stat. 803; (30 
U.S.O. 957).)

[FR Doc.77-415 Piled 1-5-77:8:45 am]

Title 40— Protection of Environment
CHAPTER I— ENVIRONMENTAL  

PROTECTION AGENCY 
SUBCHAPTER C— AIR PROGRAMS 

[FRL 668-1]
PART 60— STANDARDS OF PERFORM
ANCE FOR NEW STATIONARY SOURCE
Delegation of Authority to State of Vermont

Pursuant to the delegation of author
ity for the Standards of Performance for 
New Stationary Sources (NSPS) to the 
State of Vermont on September 3, 1976, 
EPA is today amending 40 CFR 60.4, 
Address, to reflect this delegation. A no
tice announcing this delegation is pub
lished today in the Federal R egister. 
(See FR Doc. 77-546 appearing in the 
Notices section of this issue). The 
amended § 60.4, which adds the address 
of the Vermont Agency of Environ
mental Protection to which all reports, 
requests, applications, submittals,, and 
communications to the Administrator 
pursuant to this part must also be ad
dressed, is set forth below.

The Administrator finds good cause 
for foregoing prior public notice and for 
making this rulemaking effective im
mediately in that it is an administrative 
change and not one of substantive con
tent. No additional substantive burdens 
are imposed on the parties affected. The 
delegation which is reflected by this ad
ministrative amendment was effective on 
September 3, 1976, and it serves no pur
pose to delay the technical change of 
this addition to the State address to the 
Code of Federal Regulations.

This rulemaking is effective imme
diately, and is issued under the authority 
of Section 111 of the Clean Air Act, as 
amended. 42 U.S.C. 1857c-6.

Dated: December 17, 1976.
John A. S. M cG lennon, 

Regional Administrator.
Part 60 of Chapter I, Title 40 of the 

Code of Federal Regulations is amended 
as follows:

1. In § 60.4 paragraph (b) is amended 
by revising subparagraph (UU) to read 
as follows:

, § 60.4 Address.
* * * * *

(b) * * *
(UU)—State of Vermont, Agency of Environ
mental Protection, Box 489, Montpelier, 
Vermont 05602.

* * * * * 
[FR Doc.77-547 Piled l-5-77;8:45 am]
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[FRL 668-2]

PART 61— NATIONAL EMISSION STAND
ARDS FOR HAZARDOUS AIR POLLUTANTS
Delegation of Authority to State of Vermont

Pursuant to the delegation of author
ity for National Emission Standards for 
Hazardous Air Pollutants (NESHAPS) to 
the State of Vermont on September 3, 
1976, EPA is today amending 40 CFR 
61.04, Address, to reflect this delegation. 
A Notice announcing this delegation is 
published today in the F ederal R egister 
(see FR Doc. 77-546 appearing in the 
notices section of this issue). The 
amended § 61.04, which adds the address 
of the Vermont Agency of Environmental 
Protection to which all reports, requests, 
applications, submittals, and communi
cations to the Administrator pursuant to 
this part must also be addressed, is set 
forth below.

The Administrator finds good cause for 
foregoing prior public notice and for 
making this rulemaking effective imme
diately in that it is an administrative 
change and not one of substantive con
tent. No additional substantive burdens 
are imposed on the parties affected. The 
delegation which is reflected by this ad
ministrative amendment was effective on 
September 3, 1976, and it serves no pur
pose to delay the technical change of this 
addition of the State address to the Code 
of Federal Regulations.

This rulemaking is effective immedi
ately, and is issued under the authority 
of Section 112 of the Clean Air Act, as 
amended. 42 U.S.C. 1847c-7.
* Dated: December 17,1976.

John A. S. McG lennon, 
Regional Administrator.

Part 61 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows:

In § 61.04 paragraph (b) is amended 
by revising subparagraph (UU) to read 
as follows:
§ 61.04 Address.

* * * * *
, (b) * * *
(UU)—State of Vermont, Agency of Environ
mental Protection, Box 489, Montpelier, Ver
mont 05602.

* * * * *
(PR Doc.77-548 Filed 1-5-77:8:45 am]

Title 41— Public Contracts and Property 
Management

CHAPTER 14— DEPARTM ENT OF TH E  
INTERIOR

NOMENCLATURE AM ENDM ENTS
Pursuant to the authority of the Sec

retary of the Interior contained in 5 
U.S.C. 301, Chapter 14 of Title 41 of the 
Code of Federal Regulations is hereby 
amended as follows:

1. Wherever the title “Assistant Sec
retary—Management” appears in this 
chapter, it is changed to read “Assistant 
Secretary—Administration and Manage
ment.”

This amendment is made in accord
ance with a September 20, 1976, memo

randum of the Secretary changing the 
secretarial assignment title.

2. (a) Wherever the name “Office of 
Management Services” appears in this 
chapter, it is changed to read “ Office of 
Administrative and Management Policy.”

(b) Wherever the name “Division of 
Procurement, Office of Management 
Services” appears in this chapter, it is 
changed to read “Division of Procure
ment and Grants, Office of Administra
tive and Management Policy.”

(c) Wherever the name “ Office of 
Management Operations” appears in this 
chapter, it is changed to read “Office of 
Administrative Services.”

(d) Wherever the title “Director, Office 
of Management Services” or “Director of 
Management Services” appears in this 
chapter, it is changed to read “Director, 
Office of Administrative and Manage
ment Policy.”

(e) Wherever the title “Assistant Di
rector for Procurement, Office of Man
agement Services” or “Assistant Direc
tor for Procurement”  appears in this 
chapter, it is changed to read “ Chief, 
Division of Procurement and Grants, 
Office of Administrative and Manage
ment Policy.”

The amendments made above (2 (a )- 
2(e) ) are in accordance with Secretarial 
Order No. 2993 dated September 29,1976, 
as implemented in Departmental Manual 
Release No. 1937 dated December 6,1976.

It is the general policy of the Depart
ment of the Interior to allow time for 
interested parties to take part in the 
rulemaking process. However, the 
amendments contained herein are en
tirely administrative in nature. There
fore, the public rulemaking process is 
waived and this amendment will become 
effective immediately*.

Note.—The Department of the Interior has 
determined that this document does not 
contain a major proposal requiring prep
aration of an Inflation Impact Statement 
under Executive Order 11821 or OMB Cir
cular A -107.

Dated: December 29,1976.
R ichard R . H ite,

Deputy Assistant Secretary 
of the Interior.

[FR Doc.77-412 Filed 1-5-77; 8:45 am]

PART 1 4 -1 — GENERAL 
PART 14—10— BONDS AND INSURANCE
Procurement Set-Aside For Small Business 

and Surety Bond Assistance; Revision of 
Regulations

On April 27,1976, a document was pub
lished in the Federal R egister (41 FR  
17568-17569) proposing to amend De
partment of the Interior procurement 
regulations concerning small business 
set-asides for procurement of construc
tion including alteration, maintenance, 
and repair. The proposed amendment 
would have increased the dollar ceiling 
of all construction procurements to be set 
aside for small business on a class basis 
from $500,000 to $1 million. In addition, 
the proposed amendment would have in
creased the dollar ceiling of all construc

tion procurements to be set aside from $1 
million to $2 million, unless the contract
ing officer determined that to do so would 
pot be in the public interest. The pro
posed amendment would have also in
creased from $1 million to $2 million the 
dollar ceiling of all construction procure
ments to be set aside on a case-by-ca^e 
ba~is. The changes were proposed in order 
to maintain consistency with current 
market conditions and the effects of in
flation since the time the current set- 
aside policies were adopted. All comments 
received with respect to the proposed 
amendment have been given thorough 
consideration.

Numerous comments were received 
which opposed the proposed increases, 
based on the supposition that such in
creases would restrict price competition 
and result in higher prices for construc
tion. However, no substantive informa
tion was furnished to support such a posi
tion. Throughout the years that the small 
business set-aside program has been in 
effect, there has been no evidence that it 
increases costs if properly administered.

One commentator noted that the pro
posed increases would assist in restoring 
to small business concerns the portion of 
the Department’s construction procure
ments which have been lost through the 
effects of inflation.

Although the Department strongly sup
ports the national policy that a fair share 
of the Government’s procurements be set 
aside for small business, its share of pro
curements awarded to small business 
firms under the set-aside program has 
been gradually declining. In addition, it 
has been determined that an adjustment 
is needed in the dollar ceilings of pro
curements to be set aside in order to keep 
pace with the impact of inflation on con
struction costs. For these reasons, coupled 
with the nonsubstantive nature of the 
comments received, the Department has 
decided to uniformally adjust the dollar 
ceiling of construction procurements to be 
set aside to correct obsolescence caused 
by the rapid acceleration of inflation 
While assuring that bids or proposals re
ceived under procurements set aside will 
be obtained from a sufficient number of 
responsible small business concerns to as
sure adequate competition.

In determining the amount of adjust
ment to be made, the Department has 
utilized the GNP Implicit Price Deflator 
promulgated by the Department of Com
merce. The GNP Deflator was recently 
used by the Small Business Administra
tion in adjusting upward its small busi
ness size standards for procurement in 
the area of general construction to ac
count for the effects of inflation during 
the years the standard has been in effect. 
This method was utilized since the GNP 
Deflator is the broadest single measure 
of inflation available. Using the same 
methodology as the Small Business Ad
ministration, the Department deter
mined the percent of increase in the GNP 
Deflator from the year its current set- 
aside policies were adopted (1968) to the 
latest GNP Deflector (1975).
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Accordingly, § 14-1.706-1 (a) is revised 
to raise the dollar ceiling from $500,000 to 
$750,000 and § 14-1.706-1 (b) is revised to 
raise the dollar ceiling from $1 million 
to $1.5 million. Section 14-1.706-1(0 is 
revised to raise the amount after which 
set asides are to be considered on a case- 
by-case basis from $1 million to $1.5 mil
lion.

In addition to adjustments in dollar 
amounts of construction procurements to 
be set aside for small business, amend
ments have been made to the Depart
ment’s regulations respecting surety bond 
guarantee asistance to reflect changes 
made in Surety Bond Guarantee Regula
tions by the Small Business Administra
tion in 13 CFR Part 115 (Federal R egis
ter October 1, 1976; 41 FR 43409).

In consideration of the foregoing, 41 
CFR Subpart 14-1.7 and Subpart 14-10.2 
are amended as set forth below effective 
on January 6,1977.

\  The Department of the Interior has 
determined that this document does not 
contain a major rule requiring prepara
tion of an Inflation Impact Statement 
under Executive Order 11821 and OMB 
Circular A-107.

Dated: December 29,1976.
R ichard R. H ite,

Deputy Assistant Secretary 
of the Interior.

1. Subpart 14-1.7 of 41 CFR is amended 
by revising §§ 14-1.705-50 and 14-1.706-1 
to read as follows:

Subpart 14-1.7— Small Business 
Concerns

§ 14—1.705 Cooperation with the Small 
Business Administration.

g 14-1.705-50 Surety bond guarantee 
assistance.

(a) As provided in 13 CFR Part 115, 
the Small Business Administration may 
guarantee up to 90 percent of the loss 
on a surety bond required of a small busi
ness in order to obtain a Government 
contract of $250,000 or less and may ' 
guarantee up to 80 percent of the loss 
on surety bonds for contracts between 
$250,000 and $1,000,000 in amount. For 
purposes of applying this section, the 
definition of a small business is as set 
forth in § 14-1.701-50.

(b) Invitations for bids or requests for 
proposals where the cost of the procure
ment is not expected to exceed $1,000,000 
shall Include the following clause:

Surety B ono G uarantee Assistance

As provided In 13 CFR Part ll'S, the Small 
Business Administration may, under certain 
circumstances, provide assistance to small 
businesses on surety bonds required here
under. Further Information may be obtained 
from the officer or the nearest offlC3 of the 
Small Business Administration.
§ 14—1.706 Procurement set-aside for 

small business.
§ 14-1.706-1 General.

(a) Pursuant to §§ 1-1.706-1, 1-3.201
(a) and (b) of this title, and § 14-3.201
(a) of this chapter, it shall be the policy 
of the Department of the Interior to set

aside on a class basis for small business 
all procurements of construction (includ
ing alteration, maintenance, and repair) 
estimated to cost $750,000 or less, ex
cept individual procurements for which 
small purchase procedures (see Subpart 
1-3.6 of this title) are to be used or when 
emergency repair work is required. Con
tracting officers may deviate from this 
class set-aside policy as provided in 
§ 1-1.706-3 of this title.

(b) It shall be the policy of the De
partment of the Interior to set aside for 
small business all procurements of con
struction (including alteration, main
tenance, and repair) estimated to cost 
between $750,000 and $1.5 million unless 
the contracting officer determines that 
to do so would not be in the public inter
est because of a lack of price competition, 
proficiency, or other circumstances.

(c) Construction procurements (in
cluding alteration, maintenance and re
pair) estimated to cost $1.5 million or 
more shall be considered for small busi
ness set aside on a case-by-case basis.

2. Subpart 14-10.2 of 41 CFR is 
amended by revising § 14-10.201 to read 
as follows:

Subpart 14—10.2— Sureties on Bonds 
g 14—10.201 General.

As provided in 13 CFR Part 115, the 
Small Business Administration may 
guarantee up to 90 percent of the loss 
on a surety bond required of a small 
business in order to obtain a Government 
contract of $250,000 or less and may 
guarantee up to 80 percent of the loss on 
surety bonds for contracts between $250,- 
000 and $1,000,000 in amount (see 
§ 14-1.705-50 of this chapter).

[FR Doc.77-413 Filed l-5-77;8:45 am]

Title 43— Public Lands; Interior
SU BTITLE A— OFFICE OF TH E  

SECRETARY O F TH E  INTERIOR

PART A— DEPARTM ENT HEARINGS AND  
APPEALS PROCEDURES

Special Rules Applicable to Mine Health
and Safety Hearings and Appeals—
Summary Disposition

On page 45574 of the F ederal R egister 
of October 15, 1976, there was published 
a proposal to amend § 4.544, Part 4, Sub
title A, Title 43, Code of Federal Regula
tions.

This amendment will relieve the De
partment from the unnecessary burden 
of preparing a formal decision based 
upon proposed findings of fact and con
clusions of law for civil penalty cases 
where the respondent fails to file a 
timely answer to a petition for civil 
penalty, or fails to timely comply with a 
prehearing order. As an added protec
tion, the respondent coal mine operators 
are given an opportunity to show cause 
and thereby avoid summary dismissal. 
This procedure is virtually identical to 
toe prior regulations in effect during toe 
period from June 28, 1972, until April 24,
1973.

The amendment does not affect the 
rights of respondent coal mine operators

to a full and fair hearing in contested 
civil penalty proceedings where toe re
spondent has complied with procedural 
regulations consistent with his prior re
quest for a hearing. Under past practice, 
undue time and expense were spent pre
paring routine proposed findings of fact 
and conclusions of law prior to toe im
position of default civil penalties by Ad
ministrative Law Judges. A conforming 
amendment to 30 CFR Part 100 has also 
been published in this issue of toe F ed
eral R egister (at page 1214).

It is the policy of the Department of 
the Interior whenever practicable, to 
afford toe public an opportunity to 
participate in the rulemaking process. 
Therefore, interested persons were in
vited to submit written data, views and 
comments by November 15, 1976.

No timely written objections have been 
received, and toe proposed regulations 
are hereby adopted without change, and 
are set forth below.

Effective date: These regulations are 
effective on January 6, 1977.

Dated: December 28, 1976.
F red G . K arem, 

Deputy Under Secretary 
of the Interior.

Accordingly, 43 CFR Part 4 is amended 
by revising § 4.544 to read as follows:
§ 4.544 Summary disposition.

(a) Where toe respondent fails to file 
a timely answer to toe Mining Enforce
ment and Safety Administration’s peti
tion for assessment of civil penalty, or 
fails to timely comply with any prehear
ing order of ah administrative law judge, 
the Office of Hearings and Appeals shall 
issue an order to show cause why (1) the 
respondent should not be deemed to have 
waived his right to a hearing and. (2) the 
proceedings should not be summarily 
dismissed and referred to toe assess
ment officer.

(b) If toe order to show cause is not 
satisfied as provided in toe order, the 
administrative law judge shall order the 
proceedings summarily dismissed and 
referred to the assessment officer, who 
shall enter toe order of assessment as 
toe final OMer of toe Department and 
institute collection procedures pursuant 
to section 109(a) (4) of toe Act.

(c) Where the respondent fails to ap
pear at a hearing, the respondent will be 
deemed to have waived his right to a 
hearing and the administrative law judge 
may assume for purposes of toe assess
ment: (1) That each violation listed in 
the petition occurred, and (2) toe truth 
of any fact alleged in any order or notice 
concerning such violation. In order to is
sue an initial decision assessing an ap
propriate penalty for each violation cited 
in accordance with § 4.545(a), an admin
istrative law judge shall either conduct 
such hearing or require toe Mining En
forcement and Safety Administration to 
furnish proposed findings of fact and 
conclusions of law. .

(d) Nothing in this section shall be 
construed to deprive the respondent of 
its opportunity to Jiave toe Mining En-
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forcement and Safety Administration 
prove the violations charged in open 
hearing with confrontation and cross- 
examination of witnesses, except where 
said respondent fails to file timely answer 
to a petition for civil penalty, falls to 
timely comply with a prehearing order, 
or fails to appear at the scheduled 
hearing.
(Sec. 508, Pub. L. 91-173, 83 Stat. 803; (30 
U.S.O. 957).)

[PR Doc.77-414 Plied l-5-77;8:45 am]

Title 14— Aeronautics and Space
' CHAPTER I— FEDERAL AVIATION 

ADMINISTRATION
[Docket No. 70-SO-1O6; Amdt. 39-2796]

PART 39— AIRWORTHINESS DIRECTIVES
Piper Models PA-28 and PA-32 Series 

Airplanes
There have been instances of erroneous 

fuel quantity indicators on PA-28 and PA- 
32 airplanes that could result in fuel mis
management. Since this condition is like
ly to exist in other airplanes of the same 
type design, an airworthiness directive 
is being issued to require inspection of 
the fuel quantity gauges.

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public procedure 
hereon are impracticable and good cause 
exists for making this amendment ef
fective in less than 30 days. ;

In consideration of the~Toregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697) , 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive:
Piper Aircraft Corporation. Applies to Model 

PA-28-140 serial numbers 28-7225001 
through 7725086; Model PA-28-150/160/ 
180 serial numbers 28-7205001 through 
7505259; Model PA-28-151 serial numbers 
28-7415001 through 7715200; Model PA- 
28-181 serial numbers 28-7690001 
through 7790192; Model PA-28-235 serial 
numbers 28-721001 through 7610181; 
Model PA-28R-200 serial numbers 28R- 
7235001 through 7635459; Model PA-32- 
260 serial numbers 32-7200001 through 
7700005; and Model PA-32-300 serial 
numbers 32-7240001 through 7740012 cer- 
tlflcated In all categories.

Compliance required as Indicated.
To prevent possible fuel exhaustion due to 

an erroneous fuel quantity gauge Indication, 
accomplish the following:

(a) Within the next 10 hours’ time In serv
ice after the effective date of this AD, unless
(b) and/or (c) have been accomplished, at
tach the following placard to the instrument 
panel near the fuel quantity gauges, In clear 
view of the pilot, using ya"  minimum size 
type:

“Warning fuel gauges may Indicate as 
much as 2y2 gallons when tanks are empty.” 

The placard may be fabricated by the 
owner/operator or Piper Part Number 35669- 
14 may be used.

(b) Within the next 200 hours’ time In 
service or 12 months, whichever occurs first, 
after the effective date of this AD, check 
each of the fuel quantity gauges for proper 
calibration In accordance with the following 
procedures. These checks may be performed 
by the pilot.

RULES AN D REGULATIONS

(1) Race the airplane on a known level 
area in an approximately static level condi
tion.

(2) insure that each fuel tank contains 
a minimum of five (5) gallons of fuel.

(3) Start the engine and run at 1000 rpm 
for approximately two (2) minutes. Alter
nator portion of split master switch must 
be on. -

(4) Shut down the engine but leave the 
master switch on during steps (5), (6) and 
(7).

(5) Defuel each airplane fuel tank.
CAUTION: Insure that the aircraft and the

defuellng vehicle are properly grounded and 
Insure that proper fire protection equipment 
Is available.

(6) Repeat (3).
(7) With the engine running, determine 

the fuel quantity indication for each gauge.
(8) If the gauges Indicate zero (0) or 

below, no further action is required. Return 
the airplane to service.

(9) If a gauge Indicates above zero (0), 
accomplish (c), or replace the erroneous 
gauge with a serviceable gauge, which has 
the appropriate Piper Part Number and }s 
identified with a white dot on the lower right 
hand corner of the face.

(c) The fuel quantity gauges that do not 
meet (b) (9) must be calibrated to a zero (0) 
indication in accordance with PAA approved 
Piper instructions by an PAA approved facil
ity or by an PAA authorized Piper Aircraft 
Corporation employee.

(d) When (b) and/or (c) have been ac
complished, the placard required by (a) may 
be removed.

(e) Alternate method of compliance must 
be approved by the Chief, Engineering and 
Manufacturing Branch, Federal Aviation Ad
ministration, Southern Region.

This amendment becomes effective 
January 7, 1977.

Piper Service Bulletin 533 also pertains 
to this same subject.
(Secs. 313(a), 601, and 603 of the Federal 
Aviation Act of 1958 (49 U.S.C. 1354(a), 1421, 
and 1423) and of Section 6(c) of the Depart
ment o f Transportation Act (49 U.S.C. 1655 
(c )) .)

Note : The Federal Aviation Administration 
has determined that this document does not 
contain a ma[or proposal requiring prepara
tion of an Inflation Impact Statement under 
Executive Order 11821 and OMB Circular 
A—107.

Issued in East Point, Georgia, on De
cember 21,. 1976.

Phillip M. Swatek,
Director, Southern Region.

[PR Doc.77-176 Piled 1-5-77;8:45 am]

[Airworthiness Docket No. 74-WE-7-AD, 
Amdt. 39-2797]

PART 39— AIRWORTHINESS DIRECTIVES 
Hughes Model 269 Series Helicopters'

Amendment 39-1820 (39 FR 13873), 
AD 74=09-01, as amended by Amendment 
39-2348 (40 FR 36762) requires an initial 
inspection at 400 hours accumulated time 
in service on the main rotor ring gear 
drive shaft assembly, P/N 269A5179, for 
cracks, fretting, and other damage, and 
also requires periodic inspections at 1000- 
hour intervals thereafter on Hughes 269 
series helicopters. After issuing Amend
ment 39-2348, the FAA determined from 
service experience that failure of the

1217

shaft assembly has occurred between the 
1000-hour periodic inspection intervals. 
Therefore, the AD is being superseded by 
a new AD that reduces the periodic in
spection intervals from 1000 hours to pe
riodic inspections intervals of 300 hours’ 
time in service on the shaft assembly. 
The area of inspection required by the 
AD is also being expanded to include the 
inspection for fine cracks over the entire 
accessible portions of the shaft assem
bly, in addition to the critical areas al
ready specified as being adjacent to the 
locking collars and at the lower bearing 
bore seat.

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public procedure 
hereon are impracticable and good cause 
exists for making this amendment effec
tive in less than thirty days.

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697), 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive:
Huches Helicopters: Applies to Hughes Mod

el 269 series helicopters certificated in 
all categories, incorporating main rotor 
ring gear drive shaft assembly, P/N 269A 
5179.

Compliance required as indicated, unless 
already accomplished.

To detect conditions yhich might result in 
failure of the main rotor ring gear drive shaft 
assembly, accomplish the following:

(a) For main rotor ring gear drive shaft 
assemblies, P/N 269A5179, with less than 400 
hours’ total time in service on the effective 
date o f this AD, before the accumulation of 
425 hours’ time in service, and thereafter at 
intervals not to exceed ̂ 300 hours’ time in 
service since the last Inspection, accomplish 
the inspections required by paragraph ( f ) .

(b) For main rotor ring gear drive shaft 
assemblies, P/N 269A5179, with 400 or more 
horns’ total time in service on the effective 
date of this AD, within the next 25 hours’ 
time in service unless already accomplished 
within the last 275 hours’ time in service and 
thereafter at intervals not to exceed 300 
hours’ time in service since the last'inspec
tion, accomplish the inspections required by 
paragraph (f) .

(c) Before accumulating 3000 hours total 
time in service on the main rotor ring gear 
drive shaft assembly, P/N 269A5179, accom
plish the inspection and modifications de
scribed in Hughes Service Information Notice 
No. N-114.2, dated June 23, 1975, or later 
PAA-approved revisions.
. . ( d )  Before accumulating 6000 hours total 
time in service on the main rotor ring gear 
drive shaft assembly, P/N 269A5179, remove 
and discard the shaft assembly from service.

(e) For main rotor ring gear drive shaft as
semblies, P/N 269Â5Î79, for which the prior 
service history cannot be documented, within 
the next 25 hours’ time in service after the 
effective date of this AD, remove and discard 
the shaft assembly from service.

(f ) The following inspections shall be per
formed at the periods specified in this AD.

(1) Using a magnifying glass having at 
least 10X power, conduct a close visual in
spection of the main rotor ring gear drive 
shaft assembly, P/N 269A5179, at the area of 
the lower bearing bore and where the lower 
bearing cup, P/N 269A5051-9, seats against 
the P/N 269A5180 aluminum shaft, for fine 
cracks, wear, nicks, burrs, fretting, or other 
damage. In addition, for possible correction
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of minor defects, refer to Hughes Service In
formation Notice No. N-114.2, dated June 23, 
1975, or later FAA-approved revisions.

(2) Measure the shaft lower bearing bore 
inside diameter and the lower bearing cup 
outside diameter at four equally spaced lo
cations around the mating area. Add and 
average the inside and outside diameters sep
arately; subtract the average inside diameter 
from the average outside diameter to deter
mine the interference fit. The acceptable in
terference fit is .007 inch minimum to .009 
inch maximum. The acceptable dimensions 
for the diameters are as follows;

Shaft lower bearing bore I.D., 5.367-5.368 
inches.

Lower bearing cup O.D., 5.375-5.376 inches.
(3) Using a magnifying glass having at 

least 10X power, conduct a visual inspection 
of the accessible areas of the entire shaft as
sembly, including the area adjacent to the 
six locking collars fpr fine cracks. Removal of 
the locking collars is not required for this 
inspection. Do not disturb the locking collars 
while performing this inspection.

(4) If cracks are not found as a result of 
the inspections of (1) and (3) above, con
duct a fluorescent or dye penetrant inspec
tion of the accessible areas of the entire shaft 
assembly.

(5) If any crack, wear, nicks, burrs, fret
ting, or other damage is evidenced, or if a 
dimension is found ;to be out of limits as a 
result of the above inspection, replace the 
defective drive shaft assembly with a replace
ment assembly prior to further flight. In ad
dition, for possible correction of minor de
fects, refer to Hughes Service Information 
Notice No. N-114.2, dated June 23, 1975, or 
later FAA-approved revisions.

(6) If a sharp edge exists at the lower bear
ing cup seat at the shoulder I.D., remove the 
sharp edge with 100 grit or finer emery cloth. 
Remove approximately 0.006-0.010 inch ma
terial.

(g) Operators whose helicopters, as of the 
effective date of this AD, experience sudden 
stoppage of the drive system or main rotor 
blade strikes resulting in damage to the rotor 
blade at the root fitting or damper attach
ment area, shall refer to maintenance inspec
tions pertaining to this subject in Appendix 
B, Revision No. 2, and Appendix C, Revision 
No. 3, or latest revisions to the Hughes 269 
Series Handbook of Maintenance Instruc
tions.

(h) Equivalent inspection and modification 
procedures of the main rotor ring gear drive 
shaft assembly may be used when approved 
by the Chief, Aircraft Engineering Division, 
FAA Western Region.

(i) Special flight permits may be issued 
in accordance with FAR’s 21.197 and 21.199 to 
operate helicopters to a base for the accom
plishment of this AD.

This supersedes Amendment 39-1820 
(39 FR 13873), AD 74-09-01, as amended 
by Amendment 39-2348 (40 FR 36762).

This amendment becomes effective 
January 10, 1977.
(Secs. 313(a), 601, 60?, Federal Aviation Act 
of 1958 (49 U.S.C. 1354(a), 1421, 1423); sec. 6 
(c), Department of Transportation Act (49 
U.S.C. 1655(c) ).)

Note.—The Federal Aviation Administra
tion has determined that this document does 
not contain a major proposal requiring prep
aration of an Inflationary Impact Statement 
under Executive Order 11821 and OMB Cir
cular A-107.

Issued in Los Angeles, Calif., on De
cember 27, 1976.

Lyn n  L. H in k , 
Acting Director, 

FAA Western Region. 
{FR Doc.77-442 Filed l-5-77;8:45 amj

[Airworthiness Docket No. 74-WE-12-AD;
Arndt. 39-2798]

PART 39— AIRWORTHINESS DIRECTIVES
McDonnell Douglas DC—10 -1 0 , —10F, —30, 

30F, —40 Airplanes
Amendment 39-1812 (39 TFR 12997), 

AD 74-08-07, as amended by Amendment 
39-1928 (39 FR 30109), limits the use of 
the automatic landing system installed 
on McDonnéll Douglas DC-10-10 /-30 / -  
40 series airplanes. Amendment 39-2115 
(40 FR 8795) and 39-2230 (40 FR 23723) 
re'ieved some restrictions and added the 
“Do not use Automatic Landing System 
for Category n i "  restriction.

After issuing Amendment 39-2230, AD 
74-08-07, other service difficulties in
volving the VOR/localizer antenna re
quired the issuance of Amendment 39- 
2351 (40 FR 36762), AD-75-18-08 as 
amended by Amendment 39-2411 (40 FR 
50519) which limited operation of the 
McDonnell Douglas DC-10 -10, -10F, -30, 
-30F and -40 airplanes to Category I 
meteorological conditions. This limita
tion was relieved by a modification 
acceptable to Category II meteorological 
conditions.

The Federal Aviation Administration 
has determined that the manufacturer 
has now developed design changes and 
a maintenance program which provides 
for safe operation of the autoland sys
tem as provided for in the FAA approved 
airplane flight manual. Therefore, AD 
74-08-07 is being further amended to 
provide for operation to the full provi
sions described in the FAA approved air
plane flight manual after incorporation 
of the following modifications, revisions 
and additions:

( 1 ) McDonnell Douglas Service Bulletin 34- 
78 cr production equivalent which provides a 
redundant localizer antenna. This modifica
tion provides the additional redundancy 
found necessary as a result of the service 
difficulty discussed in AD 75-18-08.

(2) McDonnell Douglas Service Bulletin 
22 93 or production equivalent which pro
vides additional electrical protection of re
lay terminals in yaw computer part numbers 
3747082-7 and 3757091-9, as applicable. This 
yaw computer requirement surfaced as a re
sult of further studies by McDonnell Douglas 
after AD 74-08-07 became effective.

(3) Remove 1 of the AFM limitation "Do 
not use Automatic Landing System for Cate
gory III operation” required by AD 74-08-07 
is provided for by paragraphs (1) and (2), 
as well as the incorporation of "the mainte
nance plan in Note 8 of the Type Certificate 
Date, Sheet dated June 30,1976.

(4) Revisions to the FAA approved airplane 
flight manual are also incorporated in the 
amendment to provide for removal of the 
Category III limitation.

■"'V

The AD 74-08-07 applicability state
ment has been rewritten to more accu
rately conform to the model listings on 
the Type Certificate Data Sheet No. 
A22WE. No substantive change is being 
effected as to aircraft subject to the rule.

Since this amendment is relieving in 
nature and imposes no additional burden 
on any person, notice and public proce
dure hereon are unnecessary and the 
amendment may be made effective in less 
than 30 days.

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697), 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations, Amendment 39-1812 (39 FR 
12997), AD 74-08-07, amended by 
Amendments 39-1928 (39 FR 30109), 39- 
2115 (40 FR 8795) and 39-2230 (40 FR 
23723) is further amended as follows:

(1) Amend the applicability statement 
in pertinent part, to read:

Applies to all Douglas Aircr ft Company 
DC-10, -ip , —10F, -30, —30F and -40 airplanes, 
certificated in all categories

(2) Amend paragraph (d ), in pertinent 
part, to read:

(d) An operator may use the DC-10, -10, 
—10F, -30 or —30F automatic landing sys
tem * * *

(3) Add new paragraphs (h) and (i) 
as follows:

(h) An operator may use the DC-10, -10, 
~10F, -30, ^30F or -40 Automatic Landing 
System for revenue service as provided in the 
applicable FAA approved Airplane Flight 
Manuals when all of the following are ac
complished:

(1) Paragraph (d) or (f), as applicable, 
is accomplished.

(2) Installation of a redundant VOR/lo
calizer antenna and modification of the ex
isting VOR/localizer antenna on all air
planes in an operator’s fleet to provide a re
dundant antenna. Modify per McDonnell 
Douglas Service Bulletin 34-78, dated Decem
ber 6, 1976 or later FAA-approved revisions 
or production equivalent.

(3) Modiflcaion of all yaw computer P. rt 
Numbers 3757082-7 or 3757091-9, as appli
cable, in an operator’s fleet to provide addi
tional electrical protection of relay termi
nals, in accordance with McDonnell Douglas 
Service Bulletin 22-93, dated December 17, 
1976 or later FAA-approved revisions or pro
duction equivalent.

(4) Incorporation of the applicable pages 
of the Flight Guidance Appendix to the Air
plane Flight Manual/ as listed below, ap
proved on December 27, 1976, or later FAA- 
approved revisions to provide for removal of 
the Category HI limitations.

Report Ho. MDC-J 1010 Revision No. 74.
Report No. MDC-J 1030 Revision No. 54.
Report No. MDC-J 5830 Revision No. 28.
Report No. MDC-J 1040 Revision No. 27.
Report No. MDC-J 2140 Revision No. 06.
(5) Approval to conduct automatic land

ings is obtained from the FAA Principal Op
erations Inspector assigned to the individual 
operator.

(i) Notwithstanding the requirements of 
paragraph (e) or (g), after accomplishment 
of paragraph (h), the Automatic Landing 
System may be operated in accordance with 
the limitations defined in the apropriate FAA 
approved airplane flight manual as provided 
in paragraph (h) (4).
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This amendment becomes effective 
January 10,1977.
(Secs. 313(a), 601, 603, Federal Aviation Act 
of 1958 (49 U.S.C. 1354(a), 1421 and 1423), 
sec. 6(c), Department of Transportation Act 
(49U.S.C. 1655(c)).)

Note.—The Federal Aviation Administra
tion has determined that this document does 
not contain a major proposal requiring prep
aration of an Inflationary Impact state
ment under Executive Order 11821 and OMB 
Circular A-107.

Issued in Los Angeles, Calif, on Decem
ber 27,1976.

Lyn n  L. H in k ,
Acting Director,

FAA Western Region.
[FR Doc.77-441 Filed l-5-77;8:45 amj

[Docket No. 16387; Arndt. No. 1053]
PART 97— STANDARD IN STRUM EN T 

APPROACH PROCEDURES
Recent Changes and Additions

This amendment to Part 97 of the Fed
eral Aviation Regulations incorporates 
by reference therein changes and addi
tions to the Standard Instrument Ap
proach Procedures (SIAPs) that were re
cently adopted by the Administrator to 
promote safety at the airports concerned.

The complete SIAPs for the changes 
and additions covered by this amend
ment are described in FAA Forms 8260-3, 
8260-4, or 8260-5 and made a part of 
the public rule making dockets of the 
FAA in accordance with the procedures 
set forth in Amendment No. 97-696 (35 
FR 5609).

SIAPs are available for examination at 
the Rules Docket and at the National 
Flight Data Center, Federal Aviation Ad
ministration, 800 Independence Avenue,
S.W., Washington, D.C. 20591. Copies of 
SIAPs adopted in a particular region are 
also available for examination at the 
headquarters of that region. Individual 
copies of SIAPs may be purchased from 
the FAA Public Information Center, AIS- 
230, 800 Independence Avenue, S.W., 
Washington, D.C. 20591 or from the ap
plicable FAA regional office in accord- 
ance with the fee schedule prescribed in 
49 CFR 7.85. This fee is payable in ad
vance and may be paid by check, draft, or 
postal money order payable to the Treas
urer of the United States. A weekly 
transmittal of all SIAP changes and ad
ditions may be obtained by subscription 
at an annual rate o f $150.00 per annum 
from the Superintendent of Documents, 
U.S. Government Printing Office, Wash
ington, D.C. 20402. Additional copies 
mailed to the same address may be or
dered for $30.00 each.

Since a situation exists that requires 
immediate adoption of this amendment, 
I find that further notice and public pro
cedure hereon is impracticable and good 
cause exists for making it effective in 
less than 30 days.

In consideration of the foregoing, Part 
97 of the Federal Aviation Regulations is 
amended as follows, effective on the dates 
specified:

RULES AN D  REGULATIONS

1. Section 97.23 is amended by orig
inating, amending, or canceling the fol
lowing VOR-VOR/DME SIAPs, effective 
February 24,1977.
Augusta, ME—Augusta State Arpt., VOR 

Rwy 17, Arndt. 11, cancelled.
Augusta, ME—-Augusta State Arpt., VOR Rwy 

35, Original.
Augusta, ME—Augusta State Arpt., VOR/ 

DME-A, Arndt. 7.
Augusta, ME—Augusta State Arpt., VOR/ 

DME Rwy 8, Amdt. 7.
Augusta, ME—Augusta State Arpt., VOR/ 

DME Rwy 17, Orig.
Manahawkin, NJ—Manahawkin Arpt., VOR- 

A, Original.
Hickory, NC—'Hickory Municipal, VOR Rwy 

24, Amdt. 18.
Siler City, NC—Siler City Municipal, VOR/A, 

Original.
Arlington, TX—Arlington Municipal, VOR/ 

DME Rwy 34, Amdt. 1.
Dallas, TX—Addison Arpt., VOR Rwy 15, 

Amdt. 13.
Dallas, TX—Addison Arpt., VOR Rwy 33, 

Amdt. 14.
Dallas, TX—Dallas Love Field, VOR Rwy 18, 

Amdt. 18.
Dallas, TX—Dallas Love Field, VOR Rwy 36, 

Amdt. 10.
Dallas, TX—Dallas Love Field, VOR/DME 

Rwy 13R, Amdt. 3.
Dallas, TX—Redbird Arpt., VOR Rwy 13, 

Amdt. 3.
Dallas, TX—Redbird Arpt., VOR Rwy 17, 

Amdt. 1.
Dallas, TX—'Redbird Arpt., VOR Rwy 31, 

Amdt. 6.
Morgantown, WV—Morgantown Muni-Waiter 

L. Bill Hart Field, VORTAC Rwy 18, Amdt. 
1.

Boscobel, WI—Boscobel Arpt., VOR/DME-A, 
Original.

Portage, WI—Portage Muni Arpt, VOR/DME- 
A, Original.

Richland Center, WI—Richland Arpt., VOR- 
A, Original.
* * * effective January 10, 1977.

Ft. Lauderdale, FL—-Ft. Lauderdale-Holly- 
wood Int’l Arpt., VOR Rwy 9L, Amdt. 14. 

Ft. Lauderdale, FL—Ft. Lauderdale-Holly- 
wood Int’l Arpt., VOR Rwy 13, Amdt. 12.

Ft. Lauderdale, FL—Ft. Lauderdale-Holly- 
wood Int’l Arpt., VOR Rwy 27R, Amdt. 7. 

Bad Axe, MI—Huron County Memorial, VOR 
Rwy 3, Amdt. 3.

Bad Axe, MI—Huron County Memorial, VOR 
Rwy 21, Amdt. 2.
* '* * effective January 13, 1977.

Cheraw, SC—Cheraw Muni Arpt., VOR-A, 
Amdt. 4, cancelled.

Cheraw, SC—Cheraw Muni Arpt., VOR/DME 
Rwy 7, Orig.
* * * effective December 21, 1976.

Muskegon, MI—Muskegon County, VOR/DME 
Rwy 5, Amdt. 3.
2. Section 97.25 is amended by origi

nating, amending, or canceling the fol
lowing SDF-LOC-LDA SIAPs, effective 
February 24,1977.
Auburn-Lewiston, ME — Auburn-Lewiston 

Muni Arpt., LOC Rwy 4, Amdt. 1.
Dallas, TX—Dallas Love Field, LOC (BC) 

Rwy 13R, Amdt. 10.
Dallas, TX—Dallas Love Field, LOC (BC) 

Rwy 31R, Amdt. 23.
Fort Worth, TX—Meacham Field, LOC (BC) 

Rwy 34R, Amdt. 5.
* * * effective February 10,1977
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Ft. Lauderdale, FL—Ft. Lauderdale-Holly- 
wood Int’l Arpt., LOC (BC) Rwy 27R, 
Amdt. 4.
* * * effective January 13,1977

Nashville, TN—Nashville Metropolitan, LOC 
Rwy 31, Amdt. 2, cancelled.
* * * effective December 16, 1976

Galesburg,^IL — Galesburg Municipal Arpt., 
LOC Rwy 2, Amdt. 1.
3. Section 97.27 is amended by origi

nating, amending, or canceling the fol
lowing NDB/ADF SIAPs, effective Feb
ruary 24,1977.
Auburn-Lewiston, ME — Auburn-Lewiston 

Muni Arpt., NDB Rwy 4, Amdt. 1.
Portland, ME—Portland Int’l Jetport, NDB 

Rwy 11, Amdt. 11.
Hatteras, NC—Billy Mitchell Arpt., NDB Rwy 

6, Original.
Dallas, TX—Redbird Arpt., NDB Rwy 35, 

Amdt. 3.
Dallas-Ft. Worth, TX—Dallas-Ft. Worth Re

gional Arpt., NDB Rwy 17L, Amdt. 2. 
Dallas-Ft. Worth, TX—Dallas-Ft. Worth Re

gional Arpt., NDB Rwy 35R, Amdt. 2.
Fort Worth, TX—Meacham Field, NDB Rwy 

34R, Amdt. 4.
Morgantown, WV—Morgantown Muni-Wal- 

ter L. BUI Hart Field, NDB Rwy 18, Amdt.
11.
* * * effective February 10,1977

Ft. Lauderdale, FL—Ft. Lauderdale-Holly- 
wood Int’l Arpt., NDB Rwy 13, Amdt. 11. 

Tell City, IN—Perry County. Municipal Arpt., 
NDB Rwy 31, Amdt. 1.

Artesia, NM—Artesla Municipal Arpt., NDB 
Rwy 12, Orig.

Artesia, NM—'Artesia Municipal Arpt., NDB 
Rwy 30, Orig.

Harlingen, TX—Harlingen Industrial Air
park, NDB Rwy 17L, Original.
* * * effective January 20, 1977.

Lincoln, NE—Lincoln Municipal Arpt.,* NDB 
Rwy 35L, Amdt. 5. ’ • \-s" *
4. Section 97.29 is amended by origi

nating, amending, or canceling, the fol
lowing ILS SIAPs, effective February 24, 
1977. ,
Portland, ; ME^-Portlahd Int’l Jetport, TT.fi 

Rwy 11, Amdt. 14.
Dallas, TX—Addison Arpt., TLfi Rwy 15, 

Amdt. 1.
Dallas, TX—Dallas Love Field, ILS Rwy 13L, 

Amdt. ¡24.
Dallas-Ft. Worth, TX—Dallas-Ft. Worth Re

gional, ILS Rwy 17L, Amdt. 5.
Dallas-Ft. Worth, TX—Dallas-Ft. Worth Re

gional, ILS Rwy 17R, Amdt. 5.
Dallas-Ft. Worth, TX—Dallas-Ft. Worth Re

gional, ILS Rwy 35L, Amdt. 5.
Dallas-Ft. Worth, TX—Dallas-Ft. Worth Re

gional, ILS Rwy 35R, Amdt. 5.
Morgantown, WV—Morgantown Muni-Wal- 

ter L. Bill Hart Field, ILS Rwy 18, Amdt. 4.

* * * effective February 10,1977.
Ft. Lauderdale, FL—Ft. Lauderdale-Holly- 

wood Int’l Arpt., ILS Rwy 9L, Amdt. 7. . 
AshevUle, NC—Asheville Muni Arpt., ILS Rwy 

34, Amdt. 16.
* * * effective January 20, 1977.

Lincoln, NE—Lincoln Municipal Arpt., ttsi 
Rwy 35L, Amdt. 5. '
* * * effective January 13, 1977.

Sacramento, CA—Sacramento Metropolitan 
Arpt., ILS Rwy 34, Original.
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1220 RULES AND REGULATIONS

Nashville, TN—Nashville Metropolitan Arpt.,
ILS Rwy 31, Original.
5. Section 97.31 is amended by origi

nating, amending, or canceling the fol
lowing RADAR SIAPs, effective Febru
ary 24,1977.
New Smyrna Beach, PL—New Smyrna Beach

Muni Arpt., RADAR-1, Original.
* * * effective January 13, 1977

Daytona Beach, PL—Daytona Beach Regional,
RADAR-1, Original.

DeLand, FL—DeLand Muni-Sidney H. Taylor
Field, RADAR-1, Original.
6. Section 97.33 is amended by originat

ing, amending, or canceling the following 
RNAV SIAPs, effective February 24,1977.
Arlington, TX—Arlington Municipal Arpt.,

RNAV Rwy 34, Arndt. 1.
Correction

In Docket No. 16311, Arndt. No. 1051, to 
part 97 of the Federal Aviation Regula
tions, published in the Federal R egister 
dated Monday, December 20, 1976, on 
page 55333, under Section 97.25 * * * 
change effective date of Tyler, TX— 
pounds field, loc(BC) Rwy 31, Arndt. 12 
from January 27, 1977 to_February 24r 
1977. ,

In Docket No. 16282, Arndt. No. 1048, 
to part 97 of the Federal Aviation Regu
lations, published in the Federal R egister 
dated Friday, November 26, 1976 on page 
52049, under Section 97.23, effective 
January 6,1977 * * * White Plains, NY— 
Westchester County, VORTAC Rwy 23, 
orig redesignated as VORTAC-A, ORIQ. 
(Secs. 307, 313, 6Ò1, 1110, Federal Aviation 
Act Of 1968; 49 TT.S.C. 1438, 1354, 1421, 1510, 
and Sec. 6(c) Department of Transportation 
Act, 49 U.S.C. 1655(C).)

Issued in Washington, D.C., on Decem
ber 24,1976.

James M. V ines,
Chief, Aircraft Programs Division.

Note : Incorporation by reference pro
visions in §$97.10 and 97.20 (35 FR 5610) 
approved by the Director o f the Federal 
Register on May 12,1969.

{FR Doc.77-177 Filed l-5-77;8:45 am]

SUBCHAPTER A— ECONOMIC REGULATIONS 
[Docket No. 27769; Reg. ER-979]

PART 221a— FARE SUMMARIES 
Issuance of a New Part

Correction >
In FR Doc. 76-37713 appearing at 

page 55865 in the issue of Thursday, 
December 23, 1976 the following correc
tions should be made:

1. On page 55868, in the third col
umn, paragraph (g) of § 211a.3 should 
read as follows:

(g) Each fare summary shall provide 
an address from which any person can 
obtain by mail a copy of any other fare 
summary issued by that carrier, and shall 
contain a statement to that effect. In 
addition, each carrier shall provide, at 
each of its locations, forms by which a 
person may request copies of any sum
maries issued by the carrier- by filling 
out the form and submitting it to the

carrier’s employee in attendance. Any 
such request shall be satisfied by the car
rier by putting the requested summaries 
in the mail, addressed to the person 
making the request, not more than 7 
days after receipt of the request.

2. Section 221a.4 should be added as 
follows :
§ 221a.4 Contents.

(a) A fare summary shall describe 
each type of passenger fare, except for 
group fares, offered to the public by a 
carrier from the point of origin (airport 
or metropolitan area) to which the 
summary applies, to selected destina
tions, as set forth in § 221a.6. For pur
poses of this requirement, “ group fares” 
means fares applicable only to groups 
of more than nine persons that are not 
assembled by the carrier or by a travel 
agent.

(b) The fare description shall include 
both the actual amount of each fare in 
dollars and the general rules and con
ditions under which the fare is offered. 
The rules and conditions described shall 
include as a minimum the following:

(1) Restrictions as to dates of the 
year on which the fare applies, such as 
holidays and peak or off-peak seasons;

(2) Hour-of-the-day and day-of-the- 
week limitations;

(3) Minimum- and maximum-stay 
periods;

(4) Round-trip requirements;
(5) Advance reservation, deposit, and 

refund or forfeit provisions;
(6) Differential fares for children;
(7) Provisions regarding the identity 

or number of the passengers, such as 
occupation or minimum number in 
group; and

(8) Land-package or other additional- 
purchase requirements.

(c) Each fare summary shall bear the 
date as of which the information sum
marized is represented as being accurate, 
together with a statement to the fol
lowing effect:

This is only a general summary o f the 
rules and conditions that apply to the listed 
fares as of the date shown above. The official 
tariffs of current fares for air travel to or 
from a location where tickets are sold are 
available for examination at that location. 
A full statement of all current fares, with 
their associated rules and conditions, is 
contained in the official tariffs that are in 
effect and on file with the Civil Aeronautics 
Board, 1825 Connecticut Ave., N.W., Wash
ington, D.C. 20428.

CHARTER II— CIVIL AERONAUTICS 
BOARD

SUBCHAPTER E— ORGANIZATION 
REGULATIONS

[Reg. OR-106, Arndt. 52]
PART 385— DELEGATION AND REVIEW OF 

ACTION UNDER DELEGATION: NON
HEARING MATTERS

Delegation to Chief, Passenger and Cargo 
Rates Division, Bureau of Economics, 
To  Approve Applications To  Furnish Free 
or Reduced-Rate Transportation
Adopted by the Civil Aeronautics 

Board at its office in Washington, D.C., 
January 3,1977.

Section 385.14(e) of the Board’s Or
ganizational Regulations presently dele
gates authority to the Chief, Passenger 
and Cargo Rates Division of the Bureau 
of Economics to approve or disapprove 
applications to furnish free or reduced- 
rate air transportation to tavel agents.

From time to time the Board has re
ceived, and generally approved, applica
tions to furnish free or reduced-rate air 
transportation to: (1) Instructors and 
travel agent organization administrative 
personnel participating in travel agent 
training programs for which the attend
ing travel agents receive free or reduced- 
rate, transportation; and (2) military 
personnel traveling on official business of 
an air carrier to which they have been 
assigned for educational training pur
poses. Disposition of these applications 
involves no significant policy issues or 
other, matters warranting the Board’s 
consideration. Thus* the periodically 
recurring preparation and submission to 
the Board of drafts of orders approving 
or disapproving such applications, pres
ently done by the Chiefr Passenger and 
Cargo Rates Division, involves an unnec
essary administrative workload. Accord
ingly, the Board is hereby delegating to 
the Chief, Passenger and Cargo Rates 
Division, the authority to dispose of such 
applications.

Since this amendment affects a rule of 
agency organization and procedure, the 
Board finds that notice and public pro
cedure are unnecessary, and that the rule 
may become effective immediately.

Accordingly, the Board hereby amends 
Part 385 of its Organization Regulations 
(14 CFR Part 385) effective January 3, 
1977, as follows:

Amend § 385.14 by adding new para
graphs (f) and (g) to read as follows:
§ 385.14 Delegation to the Chief, Pas

senger and Cargo Rates Division, Bu
reau o f Economics.
*  *  *  *  *

(f) Approve or disapprove applications 
for permission to furnish free or reduced- 
rate air transpoTtation to instructors and 
travel agent organization employees in 
connection with travel agent training 
programs to which travel agents are ac
corded free or reduced-rate air trans
portation.

(g) Approve or disapprove applica
tions for permission to furnish free or 
reduced-rate air transportation to com
missioned and enlisted military person
nel when on official business of an air 
carrier to which they have been assigned 
for educational training purposes.
(Sec. 204(a) of the Federal Aviation Act of 
1958, as amended, 72 Stat. 743; (49 U.S.C. 
1324). Reorganization Plan No. 3 of 1961, 75 
Stat. 837, 26 FR 5989; (49 U.S.C. 1324
(note).))

By the Civil Aeronautics Board.
P hyllis T . K aylor, 

Secretary.
[FR Doc.77-487 Filed 1-5-77:8:45 am]
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Title 49— 'Transportation
CHAPTER II— FEDERAL RAILROAD AD

MINISTRATION, DEPARTM ENT OF 
TRANSPORTATION

[Docket RAR-2]
PART 225— RAILROAD ACCIDENTS/INCI- 

DENTS: REPORTS, CLASSIFICATION 
AND INVESTIGATIONS

Conforming Amendment

The Federal Railroad Administration 
(FRA) is making a minor amendment 
to Appendix B of Part 225 to conform 
with the amendment to § 225.9 (49 CFR 
225.9) published in the April 15, 1976 
issue of the Federal R egister (41 FR 
15847). This conforming amendment 
merely substitutes the word “ telephonic” 
for “telegraphic” in Appendix B—Sched
ule of Civil Penalties, published in the 
July 26, 1976 issue of the Federal R eg
ister (41 FR 30649).

Since this amendment is merely con
forming in nature and does not impose 
any additional burden on any person, no
tice and public proceeding thereon are 
unnecessary. For the same reasons, FRA 
has determined that a regulatory impact 
evaluation pursuant to the policies of the 
Department of Transportation published 
in the April 16,1976 issue of the Federal 
Register (41 Fr  16200) is not warranted.

In consideration of the foregoing Ap
pendix B of Part 225 is amended by sub
stituting the word “telephonic”  for “tele
graphic,”  effective ori January 6, 1977. 
As amended it reads as follows:
Appendix B.—-Schedule of civil penalties

Section Violation Intentional 
violation »

225.9. Telephonic reports of 
certain accidents/in-
cidents._ _________

225.11. Reports of accidents/ - $1,000 $2,000
incidents_________225.23 Joint operations: 1,000 2,000

(a).j..................... 1,000 2,000(b) and (c)......... 500 750225.25 Recordkeepine.......... 500 750265.27 Retention of records__ 500 750

1 For the purposes of this schedule, • an intentional 
violation is the knowing and willful failure of a carrier, 
its officers or agents to comply with the provisions' of 
this part. The Administrator réserves the authority’ to 
assess the maximum penalty of $2,500 for a violation of 
any section or subsection contained in pt. 225.
(Section 209, 84 Stat. 975, 88 Stat. 2165 (45 
Ù.S.C. 438); § 1.49(n), regulations of the 
Office of the Secretary of Transportation, 49 
CFR 1.49 (n).)

Issued in Washington, D.C. on Decem
ber 30, 1976.

Asaph H. Hall, 
Administrator.

[FR Doc.77-402 Filed l-5-77;8:45 am]

[Docket RAR-2]
PART 225— RAILROAD ACCIDENTS/INCI

DENTS: REPORTS, CLASSIFICATION 
AND INVESTIGATIONS
Amendments Concerning Reporting of 

Railroad Accidents
On November 22, 1976, the Federal 

Railroad Administration (FRA) pub-

lished a: notice of proposed rulemaking 
in the Federal R egister (41 FR 51428) 
proposing to amend several provisions 
governing the reporting of railroad acci- 
dents/incidents. Interested persons were 
invited to submit written comments by 
December 21, 1976. No unfavorable com
ments were received and the proposed 
amendments are hereby adopted without 
change as set forth below.

The proposed revisions to forms FRA 
F6180.45 (Annual Summary, of Railroad 
Injury and Illness) and F6180.55 (Rail
road Injury and Illness Summary) have 
been approved by the Office of Manage
ment and Budget (OMB) in accordance 
with 44 U.S.C. 3509. The revised forms 
were approved by OMB on November 17, 
1976 (OMB approval Nos. 004-R4037 and
004-R4009).

The FRA has evaluated the regulatory 
impact of these amendments in accord
ance with the policies of the Department 
of Transportation as stated in the 
April 16, 1976 issue of the F ederal R eg
ister (41 FR 16200) and determined that 
their impact will be minimal. The basis 
for this determination is identical to 
that contained in the NPRM.

In consideration of the foregoing, Part 
225 of Title 49 of the Code of Federal 
Regulations is amended as set forth 
below:

1. By amending § 225.11 to read as fol
lows:
§ 225.11 Reporting of accidents/inci

dents.
(a) Each railroad subject to this part 

must submit to FRA a monthly report of 
all railroad accidents/incidents described 
in § 225.19. The report must be made on 
the forms prescribed in § 225.21 and must 
be submitted within 30 days after expira
tion of the month during which- the ac
cidents/incidents occurred. Reports must 
be completed as required by the current 
FRA Guide for Preparing Accident/Inci- 
dent Reports. A copy of this guide may be 
obtained from the Office of Safety, Fed
eral Railroad Administration, 2100 Sec
ond Street, SW., Washington, D.C. 20590.

(b) As part of each monthly report, 
each Class I  railroad and switching and 
terminal company must include a copy 
of its “Monthly Report of Employees, 
Service and "Compensation” (ICC Wage 
Statistics, Forms'A £tnd B) submitted to 
the Interstate Commerce Commission for 
the same month.

(c) As part of its monthly reports for 
March, June, September and December 
of each year, each Class I railroad and 
switching and terminal company must 
include copies of the current quarterly 
Form OS-A report required by the Inter
state Commerce Commission. As part of 
its monthly reports for April, July, Octo
ber, and January of each year, each 
Class I railroad and switching and ter
minal company must include copies of 
current quarterly Form OS-B report re
quired by the Interstate Commerce 
Commission.

2. By amending paragraph ‘(d) of 
§ 225.19 to read as follows:

1221
§ 225.19 Primary group o f accidents/ 

incidents.
* * * * *

(d) Group III—Death, injury or occu
pational illness. Each accident/incident, 
arising from the operation of a railroad, 
must be reported on Form FRA F 6180.55a 
if it results in:

(1) The death of any person from an 
injury within 365 days of the accident/ 
incident;

(2) The death of a railroad employee 
from occupational illness within 365 days 
after the occupational illness was di
agnosed by a physician;

(3) Injury to any person other than a 
railroad employee that required medical 
treatment;

(4) Injury to a railroad employee that 
requires medical treatment or results in 
restriction of work or motion for one or 
more work days, one or more lost work 
days, termination of employment, trans
fer to another job or loss of conscious
ness; or

(5) Any occupational illness of a rail
road employee as diagnosed by a physi
cian.

3. By amending paragraphs (b) and
(c) of § 225.21 to read as follows:
§ 225.21 Forms.

*  *  *  , *  .it

(b) Form FRA F 6180.55—Railroad 
Injury and Illness Summary. Form FRA 
F 6180.55 must be filed each month, even 
though no reportable accident/incident 
occurred during the month covered. Each 
report must include an oath or verifica
tion, made by the proper officer of the 
reporting railroad, as provided for at
testation on the forml If no reportable 
accident/incident occurred during the 
month, that fact must be stated on this 
form. Class I and II line-haul and ter
minal and switching railroads, must 
show on this form the total number of 
locomotive train miles, motor train miles, 
and yard switching miles run during the 
month, computed in accordance with 
Train-Mile, Locomotive-Mile, Car-Mile, 
and Yard Switching accounts in the Uni
form System of Accounts for railroad 
companies prescribed by the Interstate 
Commerce Commission in 49 CFR Part 
1200.

(c) Form FRA F 6180.55a—Railroad 
Injury and Illness Summary (Continua
tion Sheet). Form FRA F 6180.55a shall 
be used to report all reportable fatalities, 
injuries and occupational illnesses that 
occurred during the preceding month.

* * * * *
4. By amending paragraphs (a) and

(b) of § 225.23 to read as follows:
§ 225.23 Joint operations.

(a) Any reportable death or injury to 
an employee arising from an accident/ 
incident involving joint operations must 
be reported on Form FRA F 6180.55a by 
the employing railroad.

(b) In all cases involving joint opera
tions, each railroad must report on Form 
FRA F 6180.55a the casualties to-all per-
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sons on its train or other on-track equip
ment. Casualties to railroad employees 
must he reported by the employing rail
road regardless of whether the employees 
were on or off duty. Casualties to all 
other persons not on trains or on-track 
equipment must be reported on Form 
FRA F 6180.55a by the railroad whose 
train or equipment is involved. Any per
son found unconscious or dead, if such 
condition arose from the operation of a 
railroad, on or adjacent to the premises 
or right-of-way of. the railroad having 
track maintenance responsibility must be 
reported by that railroad on Fqrm FRA F 
6180.55a.

* * * * * 
(Secs. 12 and 20, 24 Stat. 383,886, as amended 
(49 U.S.C. 12 and 20) ; sections 1-7, 36 Stat. 
350, as amended (45 U.S.C. 38-43); sections 
202, 208, and 209, 84 Stat. 971 and 975 (45 
U.S.C. 431, 437, and 438) ; sections 6 (e) and 
(f ), 80 Stat. 939 (49 TJ.S.C. 1655 (e) and (f ) ; 
and sections 1.49 (c) (11), (h) and (n) of the 
regulations of the Office of Secretary of 
Transportation (49 CFR 1.49 ( c ) ( l l ) ,  (h) 
and (n) ) ).

Effective date : February 1, 1977.
Issued in Washington, D.C., on De

cember 30, 1976.
Asaph H. Hall, 

Administrator.
[FR Doc.77-403 Filed l-5-77;8:45 am]

[Rulemaking Docket SA-3, Notice 4]
PART 231— RAILROAD SAFETY 

APPLIANCE STANDARDS
Box and Other House Cars

On November 22, 1976, the Federal 
Railroad Administration (FRA) pub
lished a Notice of Proposed Rulemaking 
(NPRM) in the Federal R egister pro
posing a three year extension of the pe
riod allowed for the completion of the 
removal of roof running boards (41- FR 
51429). Interested persons were invited 
to submit written comments by Decem
ber 21, 1976. No unfavorable comments 
were received by that date and the pro
posed amendment is hereby adopted 
without change.

FRA has evaluated the regulatory im
pact of these amendments in accordance 
with the policies of the Department of 
Transportation as stated in the April 16, 
1976 issue of the F ederal R egister (41 
FR 16200) and determined that their im
pact will be minimal. The basis for this 
determination is the same as that de
scribed in the NPRM.

Since this amendment merely extends 
the mandatory completion date for re
moval of roof running boards from De
cember 31, 1976 to December 31, 1979, it 
may be made effective in less than 30 
days following publication in the F ederal 
R egister and shall become effective on 
January 1, 1977.

In consideration of the foregoing, 
§ 231.1 of Title 49 of the Code of Federal 
Regulations is amended, by substituting 
“December 31, 1979” for “December 31, 
1976” in the note, to read as follows:

§23 1 .1  Box and other house cars.
N ote.—After December 81, 1979, cars of 

this type built on or before April 1, 1966, or 
under construction prior to that date and 
placed in service before October 1, 1986, must 
be equipped as nearly as possible with the 
same complement of safety appliances, de
pending upon type, as specified in § 231.27 
for box and other house cars without roof 
hatches, or in § 231.28 for box and other 
house cars with roof hatches. Cars built after 
April 1, 1966, or under construction prior 
thereto and placed in service after October 1, 
1966, must be equipped, depending upon 
type, as specified in § 231.27 for box and other 
house cars without roof hatches, or in § 231.28 
for box and other house cars; with roof 
hatches.

* * * * * 
(Safety Appliance Acts (45 U.S.C. 2, 4, 6, 8, 
10, 11-16, as amended, 49 U.S.C. 1655(e); and 
Section 1.49(c) of the regulations of the 
Office of the Secretary of Transportation, 49 
CFR 1.49(c)).

Issued in Washington, D.C., on Decem
ber 30, 1976.

Asaph H. Hall, 
Administrator.

[FR Doc.77-401 Filed 1-5-77;8:45 am]

Title 15— Commerce and Foreign Trade
CHAPTER III— DOMESTIC AND INTERNA

TION AL BUSINESS ADMINISTRATION, 
DEPARTM ENT OF COMMERCE

PART 371— GENERAL LICENSES 

PART 377— SHORT SUPPLY CONTROLS
Export Controls on Petroleum and 

Petroleum Products

The Department of Commerce has re
viewed the current and projected domes
tic petroleum supply and demand situa
tion and, after consultation with the 
Federal Energy Administration, has de
termined that the current controls over 
the export of petroleum and petroleum 
products are consistent with the national 
interest and the purposes of the Energy 
Policy and Conservation Act (Pub. L. 
94-163) and must be continued for the 
first quarter of 1977. Quotas applicable 
to the export of petroleum products dur
ing the first quarter of 1977 are con
tained in Supplement No. 2 to Part 377 of 
the Export Administration Regulations 
as revised herein.1 The Department has 
further determined that in order to 
maintain the export restrictions required 
by the Naval Petroleum/Reserves Pro
duction Act of 1976 (Pub. L. 94-258), the 
interim regulations promulgated there
under® will be continued pending the 
issuance of final regulations.

1 Country quotas for Commodity Groups 
K, L and M, which have a rotating base 
period, are set out in Supplement No. 2 for 
each o f the four calendar quarters. The Coun
try quotas for the other Commodity Groups 
subject to quantitative restrictions remain 
unchanged from quarter to quarter; there
fore, the quotas set out for such commodities, 
unless hereafter revised, are applicable to 
each quarter.

1 Seq Section III of Export Administration 
Bulletin No. 160 dated'September 30, 1976 
(41 FR 44155, October 7, 1976) .

In addition, this Bulletin contains the 
following modifications of the petroleum 
export regulations.

(1) The provisions applicable to ex
changes of crude oüUare being modified 
to authorize certain transactions only 
with persons or the government of an 
“adjacent” foreign state.

(2) The regulations are modified to 
authorize licensing of exports, without 
quantitative restriction, of petroleum 
energy products produced from foreign- 
origin crude petroleum in refineries lo
cated in Guam and the State of Hawaii 
which products have been certified to be 
surplus to the needs of the local economy, 
including the ships’ bunker and aviation 
fuel markets, and to local Department of 
Defense procurement needs. This change 
in the regulations is deemed appropriate 
in view of the unique geographic factors 
and marketing situation affecting re
fineries in Guam and Hawaii.

(3 ) The regulations are being modified 
to establish an interim-procedure for the 
licensing of exports of naphtha and 
naphtha solvents during the first quar
ter 1977 until letters of quota participa
tion have been issued to exporters. Ex
porters who submitted Past Participa
tion Statements, as required by Export 
Administration Bulletin No. 160 in order 
to qualify for shares of the quotas estab
lished for the export of naphtha and 
naphtha solvents, were advised by memo
randum of December 2 of substantial dis
crepancies between the aggregates of the 
Past Participation Statements received 
and Census export statistics for these 
commodities during the same time 
period. Accordingly, they were directed 
to submit for audit by the Office of Ex
port Administration documentation sub
stantiating their claimed base period ex
ports of these commodities. The audit of 
this material, now underway, is expected 
to be completed in early February 1977, 
at which time letters of quota participa
tion will be issued to such exporters based 
on the results of this audit.

Under the interim licensing procedure 
established herein, applications to ex
port naphtha and naphtha solvents 
against contracts calling for delivery 
prior to March 31, 1977, if accompanied 
by the required documentation, will be 
considered for the destinations shown 
on the face o f an exporter’s Past Partic
ipation Statements up ' to his average 
quarterly exports of that commodity to 
that destination during the base period. 
All licenses issued to an exporter under 
this interim procedure wili be charged 
against any quota allocations estab
lished for that exporter for the first 
quarter 1977 and, if amounts licensed 
cannot be fully recouped out of the first 
quarter quota allocation, quota alloca
tions in subsequent quarters will be 
charged, as necessary. Applications to 
export naphtha and naphtha solvents to 
destinations or in'cumulative quantities 
in excess of those shown on the appli
cant’s Past Pàrticipation Statement will 
be considered only under the hardship 
and exceptions procedure described in
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§377.3 of the Export Administration 
Regulations.

(4) The regulations are also amended 
to exclude from General License G-NNR 
(Shipments of Certain Non-Naval Re
serve Petroleum Commodities) those 
commodities falling under Export Con
trol Commodity Number 3(6) B, because 
these commodities are subject to vali
dated licensing for reasons of national 
security.

The Department continues to review 
its export control policies with respect 
to petroleum and other energy-related 
commodities in the light of relevant stat
utory authorities, the current and pro
jected supply/demand situation, and 
the Department’s experience to date in 
the administration of the petroleum ex
port control program. In connection with 
this review, the Department continues to 
consult with other Federal agencies and 
is/reviewing comments received from in
terested persons in response to the in
vitation for comments contained in 
Export Administration Bulletin No. 160 
dated September 30, 1976 (41 FR 44155, 
October 7, 1976).

Upon completion of this review, the 
Department anticipates that additional 
regulations relating to exports of pe
troleum and other energy related com
modities will be promulgated, including 
final regulations implementing the Naval 
Petroleum Reserves Production Act of 
1976.

The requirements for notice of pro
posed rulemaking and opportunity for 
comment have been waived by the De
partment: (a) because it has found un
der the Energy Policy and Conservation 
Act that compliance with such proce
dures. would seriously impair the De
partment’s ability to maintain effective 
and timely controls over exports of pe
troleum and petroleum products; (b) 
because it believes that notice and pub
lic comment procedure on quarterly ex
tensions of petroleum controls, without 
substantial change, is both impractica
ble and unnecessary; (c) because the 
limited changes to the regulations an
nounced herein either relieve a restric
tion imposed by the regulations or make 
technical corrections; and (d) as other
wise authorized in 5 U.S.C. 553.

Written comments regarding the reg
ulations extended and adopted herein 
are solicited on a continuing basis. In
terested parties and government agen
cies should submit such comments to the 
United States Department of Commerce, 
Office of Export Administration, P.O. 
Box 7138, Ben Franklin Station, Wash
ington, D.C. 20044.

Accordingly, the Export Administra
tion Regulations are revised as follows:

1. Section 371.16 is revised to read as 
follows:
§ 371.16 General License G—NNR; ship

ments o f certain Non-Naval Reserve 
petroleum commodities.

A general license designated G-NNR 
is established, subject to the provisions 
of § 371.16, authorizing the export of 
any commodity listed in Petroleum 
Commodity Group Q (See Supplement

No. 2 to Part 377) to any destination in 
Country Groups Q, T, V, W, and Y, and 
Canada Provided, That both of the fol
lowing conditions are met: (a) The com
modity is not included in (1) an entry 
on the Commodity Control List for' 
which the Export Control Commodity 
number is followed by the code letter 
“A” or (2) Export Control Commodity 
number 3(6) (B); and (b) The exporter 
must, prior to the export of a commodity 
under this General License G-NNR, 
assembled documtnary evidence estab
lishing that the commodity" was not 
produced or derived from- a Naval Pe
troleum. Reserve. Such documentary 
evidence may take the form of the affi
davit prescribed in § 377.6(e) (1) (iv), or 
it may consist of other documentation 
establishing the factual data to be 
covered in such affidavit. The exporter 
shall retain such documentary evidence 
in his files for the period prescribed in 
§ 387.11(e) of this chapter, and is put on 
notice that the Office of Export Ad
ministration will, in appropriate cases, 
conduct audits of exporters’ records to 
determine that such documentary evi
dence is available covering each export 
of a commodity listed in Supplement No.
3 to Part 377 of this chapter, that was 
made uiider a Shipper’s Export Declara
tion showing General License G-^NNR as 
the authority for the export. Any com
modity listed in Petroleum Commodity 
Group Q which does not meet the con
ditions for export under General Li
cense G-NNR or GLV may be exported 
only under a validated license issued, 
pursuant to § 377.6(d) (6) of this chap- 
ter.

2. In § 377.6 paragraphs (d)(1) (ii) 
and (d) (7) are revised and paragraphs
(d) (9) and (e) (8) are added to read as 
follows:
§ 377.6 Petroleum and petroleum prod

ucts.
* * * * *

(d) * * *
(1) * * *
(ii) The export will result directly in 

the importation into the United States 
of an equal or greater quantity of that 
same commodity, such transaction being 
carried out for convenience or increased 
efficiency of transportation with persons 
or the government of an adjacent foreign 
state; or

* * * * *
(7) Group N. An application for a

validated license to export a commodity 
from Petroleum Commodity Group N as 
established in Supplement No. 2 will be 
considered if submitted with supporting 
documentation as required by paragraph
(e) (2) of this section by the date spec
ified in Supplement No. 2, but only to the 
extent of such exporter’s quota shares for 
such commodities. Pending establish
ment of an exporter’s quota shares in ac
cordance with paragraph (a) of this sec
tion licenses may be issued for the un
filled balance of contracts calling for 
delivery prior to March 31, 1977, to 
destinations listed on the applicant’s pre
viously submitted Past Participation

Statements for Group N commodities and 
for cumulative quantities not exceeding 
such exporter’s average quarterly ex
ports to the destinations listed of such 
commodities during the base period. 
However, all such licenses issued to an 
exporter under this interim licensings 
system prior to establishment of such 
exporter’s quota allocations will be 
charged against any quota allocations 
established for that exporter for the first 
quarter 1977 and, if necessary, for sub
sequent quarters.

*  W J f  *

(9) Exemption from quantitative re
striction of petroleum products produced 
from foreign-origin crude petroleum in 
refineries on Guam and in the State of 
Hawaii. An application for a validated 
license to export from Guam or from the 
State of Hawaii a commodity from 
Petroleum Commodity Group B, C, D, E, 
F ,  G, K, L, M, N or P, which was produced 
from foreign-origin petroleum in a re
finery on Guam or in the State of Hawaii, 
will be considered without quantitative 
restriction if accompanied by supporting 
documentation as required by paragraph
(e) (8) of this section.

(e) * * *
(8) Petroleum products derived from 

foreign-origin crude petroleum produced 
in and exported from Guam and the 
State of Hawaii. An application for a 
validated license to export from Guam 
or Hawaii without regard to quota re
striction a specified quantity of a com
modity from Petroleum Commodity 
Group B, C, D, E, F, G, K, L, M, N or P, 
which was produced from foreign-origin 
crude petroleum in a refinery on Guam 
or in the State of Hawaii must be sub
mitted with the same documentation re
quired by paragraph (e) (2) of this sec
tion and with all of the following:

(i) a sworn affidavit by the applicant 
stating that the petroleum commodities 
which he proposes to export (a) did not 
become available for expórt as a- result 
of an exchange for products which would 
not qualify for exemption from quota 
restriction under this subsection and will 
not be replaced by products which do not 
so qualify, (b) was produced exclusively 
from foreign-origin crude petroleum, and
(c) have been reported to the Federal 
Energy Administration as surplus if, at 
the time of application, the commodity 
sought to be exported is subject to Fed
eral Energy Administration allocation 
regulations;

(ii) a signed statement from a duly 
authorized official of the Government of 
the Territory of Guam or of the State 
of Hawaii listing the particular petroleum 
commodities and the aggregate quanti
ties thereof which the applicant proposes 
to export during the calendar quarter for 
which he is applying for an export li
cense, and stating that such products and 
quantities are surplus to the projected 
needs during such. calendar quarter of 
the Territory of Guam or the State of 
Hawaii, as the case may be, including 
the ships’ bunker and aviation fuel mar
kets in such Territory or State; and
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(iii) a signed statement--from a duly 
authorised official of the Department of 
Defense Fuels Supply Center of the De
fense Supply Agency listing the partic
ular petroleum commodities and aggre
gate quantities thereof which the appli
cant proposes to export during the 
calendar quarter for which he is apply
ing for an export license and stating that 
such quantities and products are surplus 
to the projected procurement needs of 
the subject agency during the applicable 
calendar quarter.

The documents listed under para
graphs (e) (8) (ii) and (iii) of this sec
tion need be submitted only once during 
each calendar quarter, and the applicant 
need only refer to his earlier submission 
of the subject documents for a particular 
calendar quarter when applying for ad
ditional licenses and state that to the 
best of his knowledge and belief the 
statements required by paragraphs (e) 
(8) (ii) and (iii) of this section have not 
been withdrawn or modified.

6. Supplement-No. 2 to Part 377 is re
vised to read as follows:

S u p p l e m e n t  N o * 2.— Petroleum and petroleurh products subject to short supply licensing
controls

Schedule B ' 
No.

Commodity description Unit of quantity

PETROLEUM LICENSED ONLY IN ACCORDANCE WITH SEC. 377.6(d) (1) ♦

331.0100
331.0200

Group A: -  '  ..Crude petroleum, including tar sands___________________Petroleum partly refined for furtlier refining... _ _ ___________
Barrels.

Do.

PETROLEUM PRODUCTS SUBJECT TO VALIDATED LICENSING AND HISTORICAL QUOTAS

Group B:332.10Ì5 Aviation gasoline_____ ......___________ ________s____ _______ Barrels.
Group C:332.1030 Gasoline, n.e.c__________ !_____________________ .__________  Do.

332.1050 Gasoline blending agents, hydrocarbon compounds only, n.e.c____ — Do.
Group D:332.2010 Kerosene, except kerosene-type jet fuel____ ____________________ Do.
Group E:332.2020 Jet fuel. _______________ ——______________ -_______ _______ ‘ Do.-
GroupF:332.3000 Distillate fuel oils____________      Do.
Group G:332.4000 Residual fuel oils____________________     Do.
Group K:

341.1025 Butane___—... i—:_________________ 1_______ ___________ _ Do;
Group L:

341.1030 Propane___-_____ ____________ .___ *_____ I______________  Do;GroupM:
341.1040 Natural gas liquids, including LP G n.e.c_____________ „ _______  Do;

Group N : N
332.9110 Naphtha, -mineral spirits, solvents and other finished light petroleum Do;products, n.e.c. .
521.4022 Naphtha solvent___________ :_____.______ __________________Pounds.

PETROLEUM PRODUCTS SUBJECT TO VALIDATED LICENSING BUT NOT QUOTAS

332.9160
341.1010
341.2000
332.9410
332.9420

Group H:
Carbon black feedstock oil_________________ i_______ •________Barrels.

Group J:
Synthetic natural gas1.......................................... ....1__________Thousand cubie feet;' Gas, manufactured_____ ______ 1________________________ ___ Do.

Group P: •
Petroleum coke, calcined__________»________________________ Short tons;_ Petroleum coke, except calcined_________ !___________________Do.

PETROLEUM PRODUCTS SUBJECT TO PROVISIONS OP EITHER SEC, 371 .16  OR SEC. 377 .6 (d )(6 )

332.5005
Group Q: ^

Aviation engine lubricating oil, except jet engine lnbricating oil
332.5010
332.5015
332.5020
332.5025
332.5030

Jet engine lubricating oil.. . . . . . . . . . . .
Automotive, diesel and marine engine lubricating oil..
Turbine lubricating oil including marine. ___
Automotive gear oils .  .. . .
Red and pale oils. . . .  . . .  ......

Do;
Do.
Do;
Do;
Dò;
Do.
Do;
Do.

332.5035
332.5040
332.5045

Bright stock______________________________ _____________
Black oils. . .  . v .
Steam cylinder oils

332.5050 Lubricating oils, n.e.c. ._ . . . . .......  ,
332.5055 Lubricating greases___  . . . .
332.6100
332.6210
332.6220
332.6230

Petroleum) ell v. Detrolatum, all grades .... ...........
Microcrystalline wax__________________________  ______
Paraffin wax, crvstalline, fullv refined 
Paraffin wax; crystalline, except fully refined

Do.
Do;
Do.
Do;332.9120 Insulating or transformer oils__  __________  ______

332.9130
332.9140
332.9180
332.9210

Quenching and cutting oils___  ________________________
White mineral oils__________ ____  . . .
Nonlubricating and nonfuel Detroleum oils, n.e.c 
Coal-tar asphaltum____ *___ _________________

Do;
Do.
Do.

332.9220 Pitch, from petroleum refining__  _ _ Do.332.9300
332.9510
332.9520

Pitch coke________  ___  ______
Petroleum asphalt______ ____ ______ ______
Petroleum and shale oil residues, n.e.c.__ ___________

Do;
Do;
Do;
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S u p p l e m e n t  N o . 2.— Petroleum and petroleum products subject to  short supply licensing
controls— C o n tin u e d

Schedule B 
No.

Commodity description Unit of quantity

332.9610 Paving mixtures, bituminous, based on asphalt and petroleum______Dollar value.
332.9620 Asphalt and tar coatings, cements, and pitches_____ .___._______  Do.
512.0901 , Butylene_______________ __________;___.________ . _______ Pounds.
512.0902 Acetylene_________ _____________________ *4______ . . . . .___ Thousand cubic feet.
512.0903 Ethylene_____ _____________________ _______ ____________ Pounds.
512.0905 Propylene____________________ . ._____ «■___ _______ ._______ Do.
512.0916 Methanol, including natural_______________________ ]_________  Gallons.
512.0964 Isoprene........ r................................................................_______Pounds.
512.0991 Butadiene monomer_______________ ______________ . .._______ Do.
513.1305- Helium and mixtures containing helium_________________ ..._____Cnt. cubic feet.
513.1350 Hydrogen and rare gases, n .e.c.-.-.______ __________..■________ _ Thousand cubic feet.
513.3830 Carbon monoxide and carbon dioxide...____ ______ . . . . . . ._______ Dollarvalue.
515.2000 Deuterium__ ...___ ........4— ______________ _________ ... .  Do.
513.6110 Ammonia (anhydrous or in aqueous solution)'fertilizer grade..............Cnt. short tons.
513.6120 Ammonia (anhydrous or in aqueous solution) except fertilizer grade___  Do.
521.1000 Mineral tar___________ _____ ..._____________ ____________ ,. Gallons.

Group Q:
521.4010 Benzene, crude...____ _________ ___ ___________ ____ .............. Gallons.
521.4020 Toluene, crude____ ______ _________ ....'___ ______$__ ______  Do,.
521.4027 Xylenes, n.e.c________ . . .___________ _____ _____. _______:.... Pounds.
521.4040 Tar oils, chemicals, and crude products from coal, petroleum, and Do.

natural gas, n.e.c.

1 Natural gas and liquefied natural gas (LNG), and synthetic natural gas commingled with natural gas (schedule 
B No. 341.1010) require export authorization from the U.S. Federal Power Commission. See sec. 370.10(g).

N o te s

Quantities: Report commodities in schedule B units as indicated above.
Commodity groups B, C, D, E, F, and G: Jan. 1,1971, through June 30,1973.
Commodity groups K, L, and M: The corresponding calendar quarter during the period Apr. 1,1972, through 

Mar. 31,1973.
Commodity group N: Jan. 1,1974, through June 30,1976.

Shipping tolerance: pet.
Submission dates:

Applications against historical quotas: Not prior to the beginning of the applicable quarter and received in 
the Office of Export Administration ribt later than the close of business on the 10th day prior to the end of the 
applicable quarter.

Applications for hardship and all commodities subject to validated licensing but not historical quotas: At 
any time.

Quarterly Country Quotas: 4th Quarter 1976

Country quotas for group B  (schedule B  N o. 
332.1015, aviation gasoline)

Quota 
(bar-

Country: rels)
Bahamas_______________________   1,676
Belgium___ __________ -̂----   78
Bolivia...............................~ ...................  2,761
Cameroon___ ____ ___________ ____ — 65Canada--------- ,----------------------------------  3,313
Dahomey____________.______________  58
French Pacific Islands___________ *--------  3,853
Gabon___________   115
Honduras______.____________________ 307
India..........................................................12,743
Ivory Coast________________ — .......... . 98
Mexico ____ ..._______ __________ 13,607
Netherlands...._______ ______ — ...------ 18,940
Sihgapore____________: . ...........   14,783
All other countries____________________  165

Country quotas for group C  (schedule B  
N o. 332.1030, gasoline; schedule B  N o. 
332.1050, gasoline blending agents, hydro
carbon compounds only, n .e.c.)

Quota
Country: (barrels)

Australia..... .......... ......  554
Austria_________ _____________ %>_____ 139
Bahamas... ........       872
Belgium.....................     3,929
Brazil...............................     29,061
Canada__ _____________  76,078
Denmark............. ............................—— 76

- Finland......______________    162
France___________________ i____ :______i . . . __________  635
French Pacific Islands______ _____ ____  20,141
Germany, Federal Republic of.............   3,966
In d ia ...;......................     143
Iran_____ i___ . . .___ . . . .___ ________  106
Italy...................    314
Japan_____ . . . . . . . __________ ,_______  299
Leeward and Windward Islands_________ 1,109
Mexico....^—. . . : . ........    149,791
Mozambique__________*_____________  66
Netherlands___ IT._______________ — 48,039
Nigeria____ ‘___________ ____ _______  143
Philippines........................................ . 137
South Africa, Republic of__________________556
Sweden.._____________ *_________r__  56
United Kingdom...................................  3, 111
Venezuela__________ :____________ ...  165
All other coun tries....................    513

Country quotas for group D  (schedule B  N o. 
332.2010, kerosene, except kerosene-type
jet fuel)

Quota
Country: (barrels)

Australia______ ___________ ____ ____ 1,118
Brazil_______________________________  150
Canada__ ____. . . . . . . .____ ____________ 1,667
Chile............ ...................... . . . . . ......... 122
Congo______ .____ __________________  56
E gypt.....................       88
France.-.-...._____________________ ... .  59
French Pacific Islands___ ____  3,348
G abon.....__________________    266
Germany, Federal Republic of____ ___ _ 7,'047
Israel________________      586
Italy.........................     467
Japan_____ . . . _____________________ ..- 2,354
Mexico...___ _______    . ..  72
Netherlands..____ ______     349
Nigeria___ __________      740
Peru._________——. —---------—____ —  71
Philippines___________________________ 89
Singapore_____________________ . . . .___ 442
South Africa, Republic of..................    371
United Kingdom__________ _______ ____ 9,391
Venezuela.......................................... — 454
All other countries_____ _____ — ........—- 252

Country quotas for group E  {schedule B  N o. 
332.2020, jet fuel)

Quota
Country: (barrels)

Bahamas........................................... *— 31
Canada.............................. ¿ ......................... - 42,797
Mexico_______ . . . , _____ _____________ . . . .  58,193

Country quotas for group F  {schedule B  N o. 
332.3000, distillate fuel oils) .

Quota
Country: (barrels)

Bahamas________ ___________________ 3,125
Canada-----------------     113,393
Colombia_______=.___________ ____ ____ — 36,385
Denmark.-------------     22,413
French Pacific Islands-------- -----    11,616
Japan_____________—------ ------ ------------- 49,195
Mexico__ ,_______________________ . . . ____  260,283
Netherlands.............. 1 ~ ~ ,------ ------ - 58,895
N etherlands Antilles------------------------------  34,072
Peru____ _____________________________ * 13,577
Surinam_____ . . .—------- ------ ------------------- 327
United Kingdom_________ '-----------------49,195
All other countries......................................... 1.359
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Country quotas for group G (schedule B  N o. 
382. '¡000, residual fuel oils)

Country:
Bahamas____________
Barbados------- ----------
Belgium..— .__
Braril.—____— .-------
Canada_____________
Canary Islands.. . . . . . .
Denmark..._________
France._____________
French Pacific Islands.
Greece.___ ______;----
Ireland...-----,-----------
Italy............ — --------
Jamaica___ ____ :------
Leeward and Windward Islands.
Mexico. . ____ __________ ___
Netherlands.— .__ .—-----—sNetherlands Antilles_______—
Panama.— ——.---- --------;----
Peru. — .— :____—-—i.;—-—Philippines.. . . .—̂ -------------
Poland_______    —
Portugal—----- --------- —’——
Singapore___—'------------.-----South Africa, Republic of. ------
Spain..— — .— ------------ -
Sweden__ ________________United Kingdom___________
All other countries_____ ...—

Quota
barrels

____ 110,780
_____  11,275
...—. 12,865____  63,662
____  833,224
____  14,182
____  32,003
____  2,493
____  16,967
____ 19,798
____  11,626
____ 181,979
_____  152,086
____ 271,601
....__ 12,745
...—  643,500____  50,108
....___ 99,078_____ . 74,793
___ _ 30,821
____  862
_____ 2,070
_____ 19,240
_____ 15,455
_____ 21,432
____  36,283

_____ 75,413
_____ 227,631

814

Country quotas for group K  (schedule B  N o. 
341.1026, butane)

[In barrels]

Country 1st
quarter

2d
quarter

3d
quarter

4th
quarter

18,055
Canada___ .. . -  1,769 1,594 1,176 1,346
Mexico______ 197,183 169,338 174,916 185,206
Netherlands... 
AU other -

10,927
877countries___ 703 738 246

Country quotas for gtoup L  (schedule B  A o. 
3 4 I.IO 3 O, propane)

[In barrels]

Country 1st,
quarter

2d
quarter

3d
quarter

4th
quarter

10,046
4,931 2,081 1,621 2,108

Japan..............
Mexico_______

. 380,809 221,346 622,447
841,862 593,894 586,509 707.695

New Zealand.. 
AU other

1,041 1,220

countries___ 3,514 2,088 1,203 619

Country quotas for group M  (schedule B  N o. 
3 4 I.IO 4O, natural gas liquids, including 
liquified petroleum gas ( L P G ), n.e.c.)

[In barrels]

Country 1st. 2d 3d 4th
quarter quarter quarter quarter

Canada___ _
Guatemala..
Japan...........
Mexico..........
All other 

countries..

22,414 17,878 15,954 41,596
2,355 737 2,335 1,901

150,514 ............................... ...................
1,687,569 1,783,460 2,059,081 1,855,328

3,946 1,638 3,168 1,359

Country quotas for group N  (schedule B  
N o. 332.9110, naphtha; schedule B  N o. 
621.4022, naphtha solvent)

Country
Quota (barrels) 

schedule B No. 33&9110

Quota 
(pounds) 

schedule B 
No. 521.4022

Argentina___ _______ 2,258 8,193
Australia___________ 11,992 1,276,068
Belgium________  .. 14,304 172,112
Brazil_____________ 27,468 .
Canada____________ 83,578 24,359
Chile..................... 84 38,761
Colombia___________ 60 160,646
Costa Rica_________ 307 9,805
France......______ —
Germany, Federal Re-

7,059 641
public oi__ ;_____ _ 3,939 646,531

Guatemala__________ 1,540 470
India__________ ____ 9 1,860
Iran_______________ 67 3,872
Italy.................— .. 2,852 326,704
Japan. ______ 21,753 15,134
Malaysia___________ 3,808 220,636
Mexico___________ 24,601 832,833
Netherlands—_______ 49,476 

2,329 . 
5,818 .

1,008,504
Nicaragua__________
Pakistan........ 1______ 2,841 .
Peru.......—......... — 397 1,744
Philippines_________
South Africa, Republie

6,267 «,076
of.______________ 9,792 207,920

Trinidad___________ 966 .
United Kingdom_____ 20,189 .
Venezuela____________ 6,188 444,742
AU other countries____ 19,473 228,916

(Sec. 4, Pub. L. 91-184, 83 Stat. 842 (50 U.S.O. 
App. 2403); E. O. 11533, 13 CFR 538 (1971), 
50 U.S.C. App. 2403 nt. (Supp. IV, 1974), as 
amended by EO 11907, 41 FR 9085 (1976); 
section 103, Pub. L. 94-163, 89 Stat. 871 (42 
U.S.C. 6212); Sec. 2, EO 11912, 41 FR 15825 
(1976); Sec. 201, Pub. L. 94-258, 90 Stat. 307 
(10 U.S.C. 7420); Sec. 101, Pub. L. 93-153 (30 
TJ.S.C. 158); Pub. L 94-362; Sec 2, EO 11940, 
41 FR 43707 (1976); Department Organiza
tion Order 10-3, dated Nov. 17, ¿975, 40 FR 
58876 (1975), as amended; and Domestio 
and International Business Administration 
Organization and Function Order 46-1, dated 
November 17, 1975, 40 FR 59764 (1975), as 
amended.)

Effective date of action; January 1, 
1977.

R au er  H. M e t e r , 
Director, Office of 

Export Administration.
[FR Doc.76-38488 Filed 12-30-76; 9:32 am]

Title 18— Conservation of Power and 
Water Resources

CHAPTER I— FEDERAL POWER 
COMMISSION

[Docket No. RM 75-11]

PART 11— A N N U A L CHARGES UNDER  
PART 1 OF T H E  FEDERAL POWER ACT

Change in Annual Charges for Use of Most 
Government Lands

D ecem b er  29, 1976. 
On October 30, 1974, the Commission 

issued a notice of proposed rulemaking
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in this proceeding (39 PR 39055 (1974)), 
wherein it proposed to amend § 11.21 of 
the regulations (18 CPR 11.21 (1974)), 
in accordance with section 10(e) of the 
Federal Power Act (16 U.S.C. 803(e)), 
revising the annual charges paid by li
censees to the United States for the use 
of its lands.

Section 11.21, in its present form, sets 
out a nonexclusive list of factors which 
the Commission may consider in fixing 
reasonable annual charges for the use of 
Government lands other than lands ad
joining or pertaining to Government 
dams or other structures owned by the 
United States. In addition, it sets a mini
mum charge for the use of such lands 
and fixes a rate for use for transmission 
lines only.

Annual charges for the use of Gov
ernment lands were originally based on 
project-by-project appraisals, a practice 
that was often uneconomic because of 
the excessive cost of appraisal in com
parison to the value of the land involved. 
As a result, in part, of this problem, the 
Commission in 1942 began to utilize a 
national average value per acre for Gov
ernment lands in calculating annual 
charges, and has continued to employ 
such a figure up to the present time. The 
current figure, used since 1962, is $60 
per acre. Applying the interest rate of 
4 percent used for annual charge pur
poses since 1942 to this average land 
value results in a uniform annual charge 
of $2.40 per acre.

Section 11.21 specifies a rate of $8 per 
mile per year for 100-foot widths of 
transmission line right-of-way (the ac
tual charge per mile varies proportion
ately for lesser o r  greater widths). This 
rate is equivalent to a charge of approx
imately $0.66 per acre, or 27.5 percent of 
the $2.40 per acre fee derived for the use 
of Government land other than for 
transmission line right-of-way. The 
theory has been that use for rights-of- 
way for transmission lines would not 
preclude some other uses of the land 
involved.

The present § 11.21 sets a minimum 
annual charge for the use of Government 
lands under any license of $5 per year.

Five alternative versions of a proposed 
amendment to § 11.21 were presented in 
the notice of October 30,1974. Comments 
and suggestions were solicited, and re- 
sponse$ from 31 parties were received.1

1 Responses were received from Alabama 
Power Company; American Public Power As
sociation; Senators John Tower and Lloyd 
Bentsen of Texas, Senators Russell Long and 
J. Bennett Johnston of Louisiana, Congress
man Charles Wilson of Texas, and Congress
men Glllls Long, John Rauck, David Treen, 
and Joe Waggonner o f Louisiana (Joint re
sponse); Chugach Electric Association, Inc.; 
Denver (Colorado) Water Department; De
partment of Water and Power, The City of 
Los Angeles; Department of Water Resources, 
State of California; Environmental Protec- 
won Agency; Forest Service, United States 
Department of Agriculture; Georgia Power 
company; Idaho Power Company; Merced 
~*8a*lon District; Montana Power Company; 
Northwest Public Power Association; Pacific 
«as and Electric Company; Pacific Power &

A number of the responses expressed 
the opinion that any increase in the 
charge for the use of Government lands 
would be inflationary and in violation of 
that portion of section 10(e) of the Fed
eral Power Act which provides:

“ * * * in fixing such charges the Commis
sion shall seek to avoid increasing the price 
to the consumers of power by such 
charges * * *” »

If it is assumed that utilities operating 
hydroelectric power generating facilities 
will eventually pass on their costs of oper
ation to their customers who purchase 
power, it can be seen that the imposition 
of any annual charges will cause an 
equivalent increase, however small or 
large, in costs which will generally and 
eventually come to be reflected to some 
degree in the bills of consumers. If the 
clause of section 10(e) quoted above pre
cluded absolutely the fixing of annual 
charges which increased consumers’ ex
penses, it is difficult to see how annual 
charges in any amount could ever 'be im
posed. The clause, however, directs the 
Commission to “seek to avoid” such in
creases while performing its statutorily 
imposed duty to fix reasonable annual 
charges which licensees are to pay for 
thè purpose, inter alia, of recompensing 
the United States “for the use, occu
pancy, and enjoyment of its lands or 
other property * * *” 3 Thus, an adjust
ment in these charges such that reason
able compensation for the use of Gov
ernment lands is provided is not a viola
tion of the “consumer clause” of section 
10(e).

The Commission, in Docket No. RM 
75-11, has considered and sought to 
minimize any potential effects the pro
posed change in § 11.21 of the regulations 
might have on the price of power to con
sumers, while ensuring that the United 
States shall be adequately compensated, 
through thé payment of annual charges, 
for the use of its land.4 We believe that 
the charges restating from this amend
ment, as ordered hereinafter, are reason
able and will not serve to significantly 
increase the economic burden of con
sumers of hydroelectric power. The in
creased cost that will be incurred by hy
droelectric power producers as a result of 
this adjustment of annual charges is 
minimal in relation to the total system

Light Company; Public Service Electric and 
Gas Company; Public Utility District No. 1 
of Chelan County; Public Utility District No. 
1 o f Snohomish County: Public Utility Dis
trict of Grant County; Puget Sound Power & 
Light Company; Sabine River Authority of 
Texas; Salt River .Project; City of Seattle— 
Department o f Lighting; South Carolina Pub
lic Service Authority; Southern California 
Edison Company; Washington Water Power 
„Company; United States Water Resources 
CouncU; Wisconsin Valley Improvement Com
pany; Virginia Electric and Power Company; 
Division of Economic Studies of the Office of 
Economics of the Federal Power Commission.

»16 U.S.C. 803(e).
*/d.
»Land use charges have not been adjusted 

since 1962, as stated above, through almost a 
decade and a half of generally increasing real 
estate values nationwide.

costs of most producers of electric energy 
for retail consumption, and should there
fore have a similarly minimal economic 
impact on ultimate consumers.5

Land V alues

The five alternatives, (A) through (E ), 
presented in the notice of this proposed 
rulemaking provide for differing methods 
of valuing Government lands for annual 
charge purposes. The first three alterna
tives propose the use of average values 
on an (A) national, (B) regional, or (C) 
state basis, while the last two use an 
average national value for projects li
censed initially or constructed prior to 
January 1, 1975, and an individual as
sessment of lands of unconstructed proj
ects licensed thereafter, determined 
either (D) as if the project were not to 
be constructed, or (E) taking into con
sideration the value of the land as a 
hydroelectric site.

Both support of and opposition to each 
of the five methods for valuing Govern
ment lands for annual charge purposes 
proposed in the notice can be found in 
the comments submitted. Some responses 
favored the use of average values on a 
national, regional, or state basis, while 
other comments were particularly crit
ical of one or several of these bases. 
While several responses flatly oposed in
dividual appraisals o f Goyemment lands 
used in hydroelectric projects," as pro
posed by Alternatives D or E, a number 
of others indicated individual appraisal 
as the favored method of evaluation.7

Appraisal of individual tracts of Gov
ernment-owned project lands to deter
mine value for annual charge purposes 
appears an attractive method at first 
glance, because of the seemingly greater 
potential such a method would have over 
the use of an “average” land value in ac-

5 In their response to the notice of this 
proposed' rulemaking, Georgia Power Com
pany stated that adoption of Alternative A, 
calling for a $150 per acre land valuation 
coupled with a 6 percent Interest rate, 
“would not create an Immediate need for 
Increased prices to (the) Company’s cus
tomers.”  The charge ordered herein is very 
close to that .discussed by the Company in 
its comments.

4 E. g„ responses of Pacific Gas & Electric 
Co. and Public Service Electric and Gas Co.

7 The comments of the Division of Eco
nomic Studies of the Office of Economics of 
the Federal Power Commission indicate ap
proval of Alternative D’s appraisal method 
for newly licensed or constructed projects. 
The United States-Forest Service’s response 
favored “market value appraisal” for lands 
contained in projects not- completely con
structed prior to January 1, 1975, and in 
constructed projects at any time after that 
date when an application for licensing such 
a project was being considered by the Com
mission. This would result in individual ap
praisals in relicensings, which would not be 
the case in Alternatives D or E, as proposed 
in the notice. The comments of the Sabine 
River Authority o f Texas, Public Utility Dis
trict of Grant County, and Wisconsin Valley 
Improvement Co. Imply that there should be 
individual appraisals of all Government land 
subject to annual charges, even In the case 
of constructed projects.
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curately reflecting actual land values, at 
least at the time of the appraisal. For a 
period of five years, beginning in 1937, 
the Commission did in fact base annual 
charges on individual land appraisals for 
each project. It was found, however, that 
the expense associated with making these 
appraisals was quite often excessive when 
compared with the value of the land in
volved, leading to the development in 
1942 of an average value per acre for ap
propriate Government lands which has 
been utilized continuously since that time 
for annual charge purposes.

Other practical difficulties besides ex
cessive costs remain as potential obstacles 
to a system of annual charges based on 
appraised land values. For projects al
ready constructed, the values of inun
dated lands and shoreline property would 
generally come to be distorted because 
of conditions created by the existence of 
the project.8 Although relatively undis
torted land appraisals could probably be 
made in the case of an unconstructed 
project, such appraisals would only re
flect the value of the subject land at the 
time the appraisal was conducted. Values 
could only be kept current by conducting 
subsequent re-appraisals on a periodic 
basis. Such a process would result in ad
ditional expense each time re-appraisals 
to determine current values became nec
essary. In addition, re-appraisals con
ducted after the completion of a project 
would probably face the problem of dis
torted land values described above. It 
must also be recognized that the art of 
land appraisal is by no means an exact 
science, and the utilization of appraised 
values for annual charges might well 
lead to costly and time-consuming liti
gation over values computed in individ
ual cases.

The serious practical shortcomings of 
the individual land appraisal method in
dicate that an average value for Gov
ernment land should continue to be used 
for annual charge purposes. For the rea
sons stated below, we have chosen to use 
a uniform national average value for ap
propriate Government lands, as opposed 
to regional or state values.

It has been the consistent practice of 
this Commission for over 30 years to em
ploy a national average land value in 
computing annual charges. It has been 
demonstrated over that period that the 
use of a national average simplifies the 
administrative task of Commission staff 
and thus reduces the costs associated 
with yearly land use charge determina-

8 As examples of the ways In which the 
existence of a project alters the competitive 
market value of lands in its vicinity so as 
to intensify the difficulty of making an ap
praisal for annual charge purposes, it can 
be seen that inundated lands would be ex
pected to have an artificially low competitive 
market value, while the value of shoreline 
property would generally be inflated upwards 
as a result of being situated advantageous
ly along the project-created reservoir.

tions.* Regional or state averages seem 
to have the advantage of greater “local
ization” versus a single national figure, 
which arguably could lead to land use 
charges which more closely reflect “local” 
(in a regional or state-wide sense) land 
va’ues. However, it has not been demon
strated that greater accuracy in land 
valuation would in fact tye generally ob
tained by the use of state or regional 
averages, or that any such speculative 
improvement in accuracy would be sig
nificant enough to outweigh the obvious 
administrative economies accruing when 
a single nation-wide figure is used as the 
basis for annual charges.10

Averages computed on a regional basis 
have the further disadvantage that the 
delineation >of the geographic limits of 
any “region”, denominated as such for 
annual charge purposes, would be a some
what arbitrary process, leading to the 
possibility of numerous disputes over the 
inclusion or exclusion of states in or 
from certain regions.11

I nterest R ate

In the notice of October 30, 1974, a 6 
percent interest rate was utilized in the 
five alternative proposals, although two 
external guidelines were presented for 
consideration and comment by respond
ents. One of these external guidelines 
was the discount or interest rate used 
for water resources planning by the U.S. 
Water Resources Council (WRC) pur
suant to Pub. L. 93-251, a figure based 
primarily on the average yield of long

8 It should be noted that, in accordance 
with Section 10(e) of the Act (16 UJS.C. 803 
( e) ), licensees are responsible for reimburs
ing the United States for the Commission’s 
costs associated with the administration of 
Part 1 o f the Act.

10 To employ state average land values for 
t^e comnutation of annual charges, Commis
sion Staff would have to perform such tasks 
as determining the values of Forest Service 
and Bureau of Land Management lands and 
the ratio between these lands used in li
censed projects, not once on a national basis, 
but many times on a state-by-state basis. 
It should be noted that for the Notice of Oc
tober 30, 1974, in Docket No. RM75-11, the 
ratio of Forest Service to BLM lands used in 
the computations was the national one. 
Therefore, while the national average value 
therein presented is valid and proper, the 
state averages are probably" suspect, and 
would have to be recomputed in significantly 
more tedious fashion were state average val
ues to be adopted for use in the calculation 
of annual charges.

u To illustrate, Northwest Public Power 
Association’s response vigorously protested 
the grouping of Oregon and Washington with 
California in the “Pacific” region, as pro
posed by Alternative B of the notice of pro
posed rulemaking. It was contended instead 
that it -would be more proper for these two 
states to be in the proposed “Mountain” re
gion. It can easily be seen that the resolu
tion of such conflicts regarding which states 
belong in which regions would require sur
mounting difficult obstacles in factual deter
mination, and it is not clear whether these 
conflicts could be overcome in other than 
an arbitrary fashion.

term (15 years or more to maturity) U.S. 
interest-bearing securities, which can be 
adjusted each year to reflect changes in 
yield and the associated changing Fed
eral borrowing costs but, because of a 
statutory requirement, cannot change 
by more than one-quarter of a percent 
in any year.12 !

A number of responses suggested that 
the proposed 6 percent figure wag se
lected arbitrarily and therefore lacked 
sufficient validity to be used as a basis 
in computing annual charges. Whether 
or not this is so, the Commission in any 
case believes that the WRC rate provides 
the best figure for computing such 
charges. The WRC rate has a number of 
attractive features which make it the 
preferred choice for this purpose. It, top, 
is “more than a nominal charge but * * * 
less than * * * a commercial rate.” 13 
However, it cannot be said that the WRC 
rate is determined “arbitrarily.”  On the 
contrary, the rate is determined by 
careful calculation to reasonably reflect 
current Federal long term borrowing 
costs. The interest rate charged licensees 
for the use of Federal assets (Govern
ment lands) would be equal to the ex
pense the Federal government must bear 
for-the use of private assets. The rate 
has a statutory base,14 with certain con
straints to insure the reasonableness of 
the rate in comparison to actual interest 
rates. The use each year of a current 
WRC rate in calculating annual charges 
for the use of Federal land “  would en
sure that thiŝ  facet of the charge would 
automatically ̂ remain up-to-date and 
would not have to be modified frequently 
by subsequent Rulemaking procedures.

We believe that use of the WRC rate 
for this purpose is reasonalbe, has proper 
statutory constraints to ensure that it re- 
, mains reasonable year-by-year, and will 
ensure that the interest rate used re-' 
mains current. For these reasons'and 
others noted above, we believe that the 
WRC rate, as adjusted each fiscal year, 
is the best alternative to employ in cal
culating annual land use charges. We 
hesitate, however, to base our regulation 
explicitly upon the actions of another 
Federal agency, over which we have no 
authority or control. Therefore, rather 
than ordering the adoption of the “WRC 
rate” by that term, we will herein de-

12 See 39 FR 29242 (1974). The description 
of th e. yearly adjustment has been altered 
slightly from that given in the notice of Oc
tober 30, 1974, to conform with the phrasing 
suggested in the comments of the WRC in 
response to that notice.

UFPC notice of proposed rulemaking. 
Docket No. RM75-11 (October 30, 1974), slip 
opinion at 2.

«Pub. L. No. 93-251, 80 (March 7, 1974).
15 The “current’̂’ rate for any year would 

be the rate prescribed for Federal agency 
use during the fiscal year ending on Septem
ber 30th of the calendar year for which an
nual charges are being levied. Thus, for ex
ample, bills mailed in early 1978 for land 
use in calendar year 1977 would employ the 
WRC rate for fiscal year 1977.
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scribe the derivation of this rate and 
adopt this language in providing for the 
interest rate to be used in calculating 
land use annual charges.
T ransmission Line R ight- of- w ay  Fees

The notice of October 30, 1974, pro
posed a reasonable annual charge per 
acre for Government lands used as trans
mission line right-of-way of one-half of 
the charge imposed for use for other pur
poses. Historically, thè Commission has 
determined that a reasonable fee for 
right-of-way usage of Government lands 
would be less than for other project uses 
of such lands, because the physical na
ture of a transmission line and its ap
purtenant structures makes the lands 
utilized as right-of-way especially sus
ceptible to multiple use.

In the responses to the notice, we re
ceived a number of suggestions regarding 
the right-of-way charge, with proposals 
ranging from 10 percent to 75 percent of 
the charge per acre for other uses of Fed
eral lands. Those responses advocating 
lowér percentages argued that there was 
not a 50 percent use of the right-of-way 
land by the transmission facilities, or 
that the facilities did not constitute a 50 
percent reduction in the productive value 
of the land. In favor of higher fees for 
transmission line rights-of-way, it was 
pointed out that such easements have 
many detrimental effects, not only in pre
cluding a full range of multiple uses, but 
in increasing the potential for damage to 
adjacent lands and interfering with the 
management of resources in the 
vicinity.1®

We feel there is a certain amount of 
merit in both positions, and have chosen 
to retain the 50 percent figure utilized 
in the notice because we believe it is a 
fair and reasonable reflection of the lim
ited nature of transmission line right- 
of-way usage, on one hand, and the un
desirable effects of such usage on re
sources and resource management, on the 
otLer.

Several responses to the notice in this 
matter urged that all Government land 
use charges be subject to “offsetting” 
by the value of certain alleged “bene
fits” to the public provided by projects.11

is “por example: A transmission line across 
rangeland hinders the aerial application of 
sprays on adjoining rangelands; access roads 
and spurs required by utility companies for 
inspection and maintenance provide access 
to and attract other usage which is often 
damaging to the watershed and increases fire 
potential; transmission lines across canyons 
inhibit early attacks on fires by low-flying air
craft used to bomb fire starts and ‘hotspots’; 
transmission lines affect esthetics of land to 
an extent that usually lowers market value; 
and, the existence of transmission lines in
creases the fire hazard to land traversed by 
them.” Response of U.S. Forest Service, En
closure at 3.

11 The response of Puget Sound Power & 
Light Co. went so far as to assert that by 
providing for lesser charges for transmission 
line right-of-way, “The Commission admits 
that beneficial uses of United States land 
should be recognized in adjusting annual 
charges.” This is erroneous. It is the par-

The public benefits which are suggested 
as offsets to land use charges are gen
erally in the nature of purported'recre
ational, fish and wildlife, and flood con
trol benefits. Section 10(a) of the Federal 
Power Act requires, however:

(a) That the project * * * shall be such 
as in the judgment of the Commission will 
be best adapted to a comprehensive plan for 
improving or developing a waterway or water
ways for the use or benefit of interstate or 
foreign comerce, for the improvement and 
utilization of waterpower development, and 
for other beneficial public uses, including 
recreational purposes * * * 16 U.S.C. 803(a) 
(emphasis supplied) .

Thus a condition precedent to the is
suance of a license for hydroelectric de
velopment is the determination by the 
Commission that the operation of the 
project will be consistent with and best 
promote beneficial public uses. In order, 
therefore, to enjoy the privilege of using 
a public asset, i.e. the nation’s water
ways, for power development, a licensee 
must have satisfied the Commission 
that the public benefits from the project 
are of sufficient magnitude to ensure 
that the project is the one “best adapted 
to a comprehensive plan” for the devel
opment of such beneficial uses. License 
articles are often drafted which specif
ically direct licensees to perform acts 
providing or increasing such benefits, if 
the Commission believes such articles are 
necessary to guarantee that section 10 
(a) is satisfied. The argument that1 a 
licensee may reduce its statutory obli
gation to pay charges for the use of lands 
of the United States by offsetting the 
value of certain benefits provided, when 
the licensee’s right to construct, main
tain, and operate its project depends 
in part on its provision of such benefits, 
is untenable. The “remuneration” to the 
licensee, if any is due, for providing 
these benefits is the Commission’s per
mission to operate the project; no fur
ther compensation, in the form of a 
credit in annual charge levies, is due or 
owing. The promotion of beneficial pub
lic uses is a statutory requirement for 
those holding hydroelectric licenses from 
the Commission.

O ther P rovisions

While we believe that $150 per acre is 
a reasonable and proper national aver
age value of government lands to be 
used in assessing licensees’ annual 
charges, we are prepared to further les
sen the impact that this increase in value  ̂
would have on annual charges paid by 
the licensees. Accordingly, rather than 
immediately implementing the full 
amount of this reasonable land value in 
calculating annual charges, we are set
ting out a schedule, as shown below, 
providing for a gradual increase in the 
value of government lands for annual

ticular physical nature of transmission line 
right-of-way, and the historical view of the 
use of land for such easements, which makes 
lesser annual charges appropriate for such 
limited use, not any offsetting of purported 
benefits.

charge purposes over the next three 
years until the full value of $150 is 
reached. The schedule is as follows:
Calendar year for which annual charges are

billed:
Value per acre to be 
used in calculating 

annual charges
1977 ----------------- _-------------------------$90
1978 ________ ___________ ______ 120
1979 and subsequent, until further

Commission action__ ____________150
This action should further serve to reduce 
the impact on licensees of this amend
ment of § 11.21 of the regulations.

In order .that the administrative costs 
associated with the collection of annual 
land use charges with respect to each 
project might be recovered, the mini
mum annual charge for the use of Gov
ernment lands under any license will gen
erally be $25. However, we believe it de
sirable at this time to avoid a substantial 
increase in the minimum charge as it may 
affect very small projects. For this rea
son, the minimum land use annual charge 
for projects o f  500 kilowatts or less in
stalled capacity will be $10.

In the October 30, 1974, notice, an ef
fective date of January 1, 1975, was pro
posed for the changes in annual changes; 
the result of such changes would have 
thus appeared in billings to licensees after 
January 1,1976. Because we are now well 
past the proposed effective date, and be
cause we still believe that the changes 
should operate prospectively, the amend
ment to § 11.21 of the Commission’s Reg
ulations ordered herein will take-effect 
on January 1, 1977, and thus will first 
appear in billings to licensees after Jan
uary 1, 1978. We have selected the first 
day of the calendar year for these 
charges to take effect so that one charge 
for the entire year can be computed by 
Commission Staff.

The Commission finds: (1) The re
vision made herein to the amendment 
proposed in the notice of proposed rule- 
making does not impose a further burden 
on persons subject to these rules and 
regulations and does not amount to a 
substantial departure from the original 
proposal; therefore no further notice 
or hearing prior to adoption is necessary.

(2) The adoption of the amendment 
to the general rules and regulations un
der the Federal Power Act, hereinafter 
set forth, is necessary and appropriate 
foT carrying out the provisions of the 
Federal Power Act.

The Commission, acting pursuant to 
the provisions of the Federal Power Act, 
as amended, particularly sections 308 
and 309 (49 Stat. 858, 859; 16 U.S.C. 
825(h)), orders:

(A) Section 11.21 of Part 11, Chapter 
I of Title 18 of the Code of Federal Reg
ulations, is amended to read as follows:
§ 11.21 Use o f Government lands.

(a) Reasonable annual charges for re
compensing the United States for the 
use, occupancy, and enjoyment o f  its 
lands (other than lands adjoining or 
pertaining to Government dams or other 
structures owned by the United States
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Government) or its other property, will 
be fixed by the Commission. In fixing 
such charges the Commission may take 
into consideration such factors as com
mercial value, the most profitable use 
for which the lands or other property 
may be suited, the beneficial purpose for 
which «aid lands or other property have 
been or may be used, and such other 
factors as the Commission may deem 
pertinent.

(b) Pending further order of the 
Commission and subject to adjustment 
as conditions may warrant, annual 
charges for the use of Government lands 
shall be set on the basis of the following:

(1) Such lands shall be valued at a 
national average of $90 per acre for the 
year 1977, $120 per acre for the year 
1978, and $150 per acre thereafter, and 
an interest rate, as determined under 
subparagraph 12) of this paragraph, 
shall be multiplied times that value to 
determine the annual charge per acre.

(2) The interest rate to be utilized in 
determining the annual charge per acre 
for a calendar year shall be the discount 
or interest rate which equals the aver
age yield during the fiscal year ending 
September 30th of the previous calendar 
year on interest bearing marketable se
curities of the United States which, at 
the time the computation is made, have 
terms of 15 years or more remaining to 
maturity, subject to the limitation that 
the interest rate to be utilized for 
charges for 1977 is 6% percent, and that 
the rate shall not be raised or lowered 
more than one-quarter of one percent 
for any year.

. (c) Pending further order of the Com
mission and subject to adjustment as 
conditions may warrant, annual charges 
for the use of Government lands for 
transmission line right-of-way only 
shall be based on a per acre charge 
which is one-half of the charge deter
mined under paragraph (b) of this sec
tion.

(d) The minimum annual charge for 
use of Government lands under any li
cense shall be $25 for projects having an 
installed capacity of more than 500 kilo
watts and $10 for projects with an in
stalled capacity of 500 kilowatts or less.

(e) No licensee under a license issued 
prior to August 26, 1935, shall be re
quired to pay annual charges in an 
amount greater than that prescribed in 
such license, except as may be otherwise 
provided in the license.

(B) The amendment adopted herein 
shall be effective as of January 1, 1977.

(C) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary.
[PR Doc.77-490 Filed 1-5-77;8:45 am]

Title 7— Agriculture
CHAPTER IX— AGRICULTURAL MARKET

ING SERVICE (MARKETING AGREE
M ENTS AND ORDERS; FRUITS, VEG
ETABLES, N U TS ), DEPARTM ENT OF 
AGRICULTURE

[Navel Orange Reg. 395]
PART 907— NAVEL ORANGES GROWN IN 

ARIZONA AND DESIGNATED PART OF 
CALIFORNIA

Limitation of Handling
This regulation fixes the quantity of 

Califomia-Arizona Navel oranges that 
may be shipped to fresh market during 
the weekly regulation period January 7-
13,1977. It is issued pursuant to the Agri
cultural Marketing Agreement Act of 
1937, as amended, and Marketing Order 
No. 907. The quantity of Navel oranges so 
fixed was arrived at after consideration 
of the total available supply of Navel 
oranges, the quantity currently available 
for market, the fresh market demand for 
Navel oranges, Navçl orange prices, and 
the relationship *of season average re
turns to the parity price for Navel 
oranges.
§ 907.695 Navel Orange Regulation 395.

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 907, as amended (7 CFR Part 
907), regulating the handling of Navel 
oranges grown in Arizona and designated 
part of California, effective under the ap-^ 
plicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and upon 
the basis of the recommendations and in
formation submitted by the Navel Or
ange Administrative Committee, estab
lished under the said amended market
ing agreement and order, and upon other 
available informatipn, it is hereby found 
that the limitation of handling of such 
Navel oranges, as hereinafter provided, 
will tend to effectuate the declared pol
icy oJÇ the act.

(2) The need for this section to limit 
the respective quantities of Navel oranges 
that may be marketed from District 1, 
District 2, and District 3 during the en
suing week stems from the production 
and marketing situation confronting the 
Navel orange industry.

(i) The committee has submitted its 
recommendation with respect to the 
quantities of Navel oranges that should 
be marketed during the next succeeding 
week. Such recommendation, designed to 
provide equity of marketing opportu
nity to handlers in all districts, resulted 
from consideration of the factors enu
merated in the order. The committee fur
ther reports that the fresh market de
mand for Navel oranges is weaker than 
it was last week. Prices f.o.b. averaged 
$3.68 a carton on a reported sales volume 
of 651 carlots last week, compared with 
$4.07 per carton on sales of 1,350 carlots 
a week earlier. Track and rolling supplies

were 284 carlots on December 31, 1976.
(ii) Having considered the recommen

dation and information submitted by the 
committee, and other available infor
mation, the Secretary finds that the re
spective quantities of Navel oranges 
which may be handled should be fixed 
as hereinafter set forth.

(3) It is hereby further found that it 
is impracticably and contrary to the pub
lic interest to give preliminary notice, 
engage in public rulemaking procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the F ederal R egister (5 U.S.C. 
5.53) because the time intervening be
tween the date when information upon 
which this section is based became avail
able and the time this section must be
come effective in order to effectuate the 
declared policy of the act is insufficient, 
and a reasonable time is permitted, un
der the circumstances, for preparation 
for such effective time; and good cause 
exists for making the provisions hereof 
effective as hereinafter set forth. The 
committee held an open meeting during 
the current week, after giving due no
tice thereof, to consider supply and mar
ket conditions for Navel oranges and the 
need for regulation; interested persons 
were afforded an opportunity to submit 
information and views at this meeting; 
the recommendation and supporting in
formation for regulation, including its 
effective time, are identical with the 
aforesaid recommendation of the com
mittee, and information concerning such 
provisions and effective time has been 
disseminated among handlers of such 
Navel oranges; it is necessary; in order 
to effectuate the declared policy of the 
act, to make this section effective during 
the period herein specified; and compli
ance with this section will not require 
any special preparation on the part of 
persons subject hereto which cannot be 
completed on or-before the effective date 
hereof. Such committee meeting was held 
on January 4,1977.

(b) Order. (1) The respective quan
tities of Navel oranges grown in Arizona 
and designated part of California which 
may be handled during the period Jan
uary 7, 1977, through January 13, 1977, 
are hereby fixed as follows:
, (i) District 1: 769,000 cartons;

(ii) District 2: 133,000 cartons;
(iii) District 3: 48,000 cartons.
(2) As used in this section, “handled,” 

“District 1,” “District 2,” “District" 3,” 
and “capton” have the same meaning as 
when used in said amended marketing 
agreement and order.
(Secs. 1-19, 48 Stat.'31, as amended; 7 U.S.C. 
601-674)

Dated: January 5,1976.
Charles R . Brader, 

Deputy Director, Fruit and Veg
etable Division, Agricultural 
Marketing Service.

[FR Doc.77-744 Filed 1-5-77; 11:42 am] v
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CHAPTER XVIII— FARMERS HOME AD
MINISTRATION, DEPARTM ENT OF AG
RICULTURE
SUBCHAPTËR D— GUARANTEED LOANS 
[FmHA Instructions 449.1 and 449.3]

PART 1843— FARMER PROGRAMS 
Loan Subsidy Rates, Claims, and Payments 

Amendments

Section 1843.3, Part 1843, Title 7, Code 
of Federal Regulations (38 FR 29051, 
30102, 30533 ; 39 FR 15868) is amended 
by revising paragraph (h ).

This amendment applies to loans on 
which a “conditional commitment for 
Guarantee” is issued after close of busi
ness, January 1,1977. This amendment is 
being published without notice of pro
posed rule making inasmuch as the in
terest rate to be charged is set by .§ 1843.3 
of this part. The proposed rule making 
procedure is therefore unnecessary.

As revised, § 1843.3(h) reads as fol
lows: - fe:
§ 1843.3 Loan subsidy rales, claims and 

payments.
*  *  *  »  *

(h) Current borrower, FmHA, and sub
sidy rates.

[In percent]

Interest Maximum Maximum 
Loan tyi>e rate to FmHA subsidy 

borrower rate . rate

OL...................  8 8 0
EM—Loss loan.. .. . . .  5 8 > 3
EM—Annual

operating....!...... 8 . 8  Q
EM—Major adjust

ment real estate ,
and chattels___ ■ 8 8 0

FO, SW, RL......... -  5 8 3

(7 U.S.C. 1989; delegation of authority by the 
Secretary of Agriculture (7 CFR 2.23) ; dele
gation of authority by the Assistant Secretary 
for Rural Development (7 CFR 2.70).)

Effective date: This amendment shall 
become effective on January 1,1977.

Dated: December 30,1976.
Frank B. Elliott, 

Administrator,
Farmers Home Administration.

[FR Doc.77-404 Filed 1-5-77;8:45 am]

Title 47— Telecommunication
CHAPTER I— FEDERAL 

COM M UNICATIONS COMMISSION 
[Docket No. 20862; FCC 76-1137]

PART 13— COMMERCIAL RADIO 
OPERATORS

PART 83— STATIONS ON SHIPBOARD 
IN TH E  MARITIME SERVICES

Reduction of Requirements for Radio 
Direct-Printing Telegraphy Equipment 
on Public and Limited Ship Stations 

Adopted: December 14,1976.
Released: December 29, 1976.

Report and order— (Proceeding ter
minated.) In the matter of amendment 
of §§ 13.61 and 83.159 of the Commis

sion’s rules governing Stations in the 
Maritime Services to reduce operator re
quirements for radio direct-printing 
telegraphy equipment on public and lim
ited ship stations, Docket No. 20862, 
RM-2079.

1. On July 9,1976, we released a notice 
of proposed rule making in this Docket. 
The notice was published in the Federal 
R egister on July 13,1976 (41 FR 28800). 
Thé dates for filing comments and re
plies thereto have passed.

2. The purpose of the rulemaking is 
to reduce the operator requirements for 
radio direct-printing telegraphy equip
ment on public and limited ship stations 
by permitting holders of third-class 
radiotelephone operator permits to op
erate radiotelegraph equipment aboard 
ship stations when such equipment is 
used" for radioteleprinter transmissions. 
Previously, only holders of at least a 
third-class radiotelegraph operator per
mit were allowed to operate a ship tele
graph station, and the Commission’s 
rules did not distinguish between a tele
graph station which transmits “CW” 
where highly skilled and trained radio
telegraph operators capable of using 
Morse code are necessary, and stations 
transmitting radio direct-printing 
equipment where such skills are not 
required.

3. Comments were filed by the follow
ing organizations:

a. Collins Division of Rockwell Inter
national Corporation.

b. Brown and Root, Inc.
c. American Petroleum Institute.
d. Communication Associates Incorpo

rated. "
e. American Institute of Merchant Ship

ping.
f. Offshore Marine Service Association.

All of the above organizations fully sup
ported the Commission’s proposal and 
urged its adoption.

4. Upon careful consideration of all 
comments filed in this proceeding, the 
Commission finds that it is unnecessary 
and burdensome to require that radio 
direct-printing telegraph equipment be 
operated by highly skilled and trained 
radiotelegraph operators capable of 
using Morse code, and the public interest 
will be served by reducing the operator 
requirements as contained below.

5. Accordingly, it is ordered, That pur
suant to the authority contained in sçc- 
tions 4(i) 303 (b), (f), (1), and (r) of 
the Communications Act of 1934, as 
amended, Parts 13 and 83 of the rules 
are amended effective February 8, 1977, 
as set forth below.

6. It is further ordered, That this pro
ceeding is terminated.
(Secs. 4, 303, 48 St at., as amended, 1066! 1082 
(47 U.S.C. 154,308).)

F ederal Communications 
Commission,

Vincent J. M ullins,1
Secretary.

Parts 13 and 83 of Chapter I of Title 
47 of the Code of Federal Regulations 
are amended as follows:

1 Commissioners Lee and Hooks absent.

A. In Part 13—Commercial Radio 
Operators:

1. Section 13.61(g)(6) is amended to 
read as follows:
§ 13.61 Operating authority.

* * * * *
(g) * * *
(6) Ship stations or aircraft stations 

at which the installation is not used"“ 
solely for telephony, direct-printing or 
at which the power is more than 250 
watts carrier power or 1,000 watts peak 
envelope power:
Provided, * * *

* * * * *
B. In Part 83—Stations on Shipboard 

in the Maritime Services:
1. Section 83.159 is amended to read 

as follows:
§ 83.159 Operator requirements for 

noncompulsory stations.'
Minimum

operator
Description of station: authorization

Public ship telegraph, except direct-
printing, all categories__ __________ T-2

Limited ship telegraph, except direct-
printing _______‘______ __________ T-3 i

Public or limited ship direct-printing
telegraph _______________________ P -3

Public or limited ship telephone, more 
than 250 watts carrier power or 1,000
watts peak envelope power.________P-2
* * * * , *

[FR Doc.77-459 Filed l-5-77;8:45 am]

[Docket No. 20839, FCC 76-1146]
PART 15— RADIO FREQUENCY DEVICES

Television Broadcast Receiver Antennas
Adopted: December 15,1976.
Released: December 30, 1976.
Report and Order. In the matter of 

amendment of Part 15 of the Commis
sion’s rules relating to television broad
cast receiver antennas, Docket No. 20839, 
RM-2576.

1. A notice of proposed rulemaking in 
this proceeding was adopted by the Com
mission on June 9, 1976 (41 FR 23032), 
and released on June 16, 1976.1 The 
notice specified that comments be sub
mitted on or before August 23, 1976, and 
reply comments on or before Septem
ber 13, 1976. Each of the comments has 
been carefully considered.2

2. The Notice was issued in response 
to the Council for UHF Broadcasting 
(CUB) petition to amend Part 15 of the 
Commission’s rules to require manufac
turers who ship television broadcast re
ceivers with affixed VHF antennas to also 
affix an effective UHF antenna. Also, if 
the VHF antenna be connected to the 
VHF antenna terminals, then the UHF 
antenna must be similarly connected to 
the UHF antenna terminals. As an 
amendment to § 15.65 of the Commis
sion’s rules the NPRM proposed the 
following:

1 Published in the Federal R egister 
June 22, 1976 (41 FR 25032).

* Appendix B contains a listing of all the 
parties who submitted comments.
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Television receivers marketed with an 
antenna affixed to the VHP antenna termi
nals must also have an antenna which is 
capable of receiving all UHF television chan
nels affixed to the UHF antenna terminals. If 
a VHP antenna is provided with the receiver 
but not affixed, a UHF antenna must also be 
provided.
All but one of the comments supported 
in principle the proposed rule in the 
Commission’s notice as a vital and neces
sary step toward achieving the goal of 
full comparability of UHF and VHF 
broadcasting. However, some of those 
commenting felt that the proposed rule 
did not go far enough.

3. The Notice made it clear that the 
rule we proposed did not encompass the 
physical configuration, composition or 
technical efficiency of the antennas pro
vided by the manufacturer; only that the 
antenna be “ * * * capable of receiving 
all UHF television channels * * 
However, a humber of those comment
ing urged that we require the UHF an
tennas to be “ effective” or “ capable of 
adequately receiving all UHF television 
channels” or be “mechanically and tech
nically comparable.” It was suggested 
that in the absence of such language a 
manufacturer could satisfy the proposed 
rule by simply connecting the built-in 
VHF antenna to the UHF antenna 
terminals since any antenna will receive 
some UHF signal on all channels, al
though such an antenna would be of lit
tle practical benefit for UHF reception. 
While we do not believe that any reputa
ble manufacturer would attempt this 
type of circumvention, it should be made 
clear that such a procedure would not be 
considered acceptable. Thus, the lan
guage in the proposed rule will be^ 
changed to read “ * * * designed for and 
capable of receiving all UHF television 
channels * * The requested use of 
such words as “effective” or “ adequate” 
would require that we establish technical 
criteria to define the terms. To do so 
would take us considerably beyond the 
scope of the notice.

4. Some disagreement involved the use 
of the word “ affixed.” CUB would like 
the rules to require the UHF and VHF 
antennas be “comparably” affixed. They 
argue that a disparity now exists in 
many instances where the VHF rabbit 
ears or monopoles are permanently af
fixed in the body of the receiver, while 
the UHF loops and bowties are con
nected, if at all, to screw terminals on 
the outside of the receiver where they 
can be jostled loose while being set up 
or moved. As pointed out in the com
ments of the Consumer Electronics 
Group of the Electronic Industries As
sociation (EIA/CEG), a requirement to 
permanently affix a UHF antenna to the 
receiver would cause severe practical dif
ficulties in the case of bowtie antennas. 
These antennas must be set off from the 
receiver when in use in order to func
tion properly. Thus, it would be imprac
tical to require affixing a UHF bowtie 
antenna to the receiver as opposed to 
the antenna terminals where it can be 
moved and oriented to function most

favorably. EIA/CEG does not believe* 
that requiring comparable or permanent 
affixation would be in the consumer’s K 
best interest. It should also be noted that 
several of the comments advocated the 
superiority of the UHF bowtie antenna 
over the simple UHF loop antenna. To 
require permanent affixation would make 
it considerably more difficult for those 
users who might wish to change the type 
of antenna supplied by the manufac
turer. We agree that the manufacturer 
should have sufficient leeway in the 
method of affixing the VHF and UHF 
antennas to permit the most practical 
use of each. However, if the VHF an
tenna is permanently affixed, then the 
UHF antenna should be affixed in a man
ner that would reasonably insure that it 
will not become loose or detached in the 
normal course of being moved or ad
justed.

5. It is recommended by both EIA/ 
CEG’ and GTE Sylvania Incorporated 
(GTE) that the effective date of the 
antenna rules be 18 months after release 
of the Report and Order to allow tele
vision receiver manufacturers time to 
make the required tooling and shipping 
changes in an orderly manner. GTE 
states that lead time for minor tooling 
changes is between 14 and 18 months. 
CUB initially suggested a shorter time 
but does not object to any realistic time 
limit for compliance. Thus, to give 
manufacturers sufficient time to make 
the required changes, the effective datev 
of § 15.65(b) will be 18 months after the 
release of this Report and Order. Any 
television receivers manufactured or 
marketed by the manufacturer after 
that date must comply. Accordingly, the 
Commission strongly recommends that 
all new receiver models designed after 
the release date of this Report and Order 
meet the requirements of § 15.65(b).

6. In consideration of the foregoing, 
the Commission finds that amendment 
of the rules 3s contained below is in the 
public interest. Authority for these rule 
amendments is contained in sections 
4 (i), 303 (r) and (s) and 330 of the Com
munications Act of 1934, as amended.

7. Accordingly, it is ordered, That, ef
fective February 9, 1977, Part 15 of the 
Commission’s rules is amended as set 
forth below. It is further ordered, That 
this proceeding, is terminated.
(Secs. 4, 303, 48 Stat., as amended, 1066,1082; 
sec. 330, 76 Stat. 151 (47 U.S.O. 154, 303, 
330)7)__

Federal Communications 
Commission,8

V incent J .  M ullins,
Secretary.

Section 15.65 is amended by revising 
the headnote and by designating the 
current text as paragraph (a) and by

■Joint Separate Statement of Chairman 
Wiley and Commissioner Fogarty and Sep
arate Statement of Commissioner Quello filed 
as part of the original document.

adding thè following as a new paragraph
(b> : -
§ 15.65 All-channel television broadcast 

reception: general requirement; and 
antennas. , \

(a) * * *
(b) Effective July 15, 1978, television 

receivers marketed by the manufacturer 
with an antenna affixed to the VHF 
antenna terminals must also have an 
antenna which is designed for and capa
ble of receiving all UHF television chan
nels affixed to the UHF antenna termi
nals. If a VHF antenna is provided with 
the receiver but not affixed, a UHF 
antenna must also be provided.

Appendix B
1. Comments in this proceeding were filed 

by:
Mohawk-Hudson Council on Educational 

' ‘Television, Inc. (WMHT-TV).
Electronic Industries _ Association (Con

sumer Electronics Group).
Kaiser Broadcasting Company.
Sony Corporation of America.
National Association of Broadcasters.
Joint Comments by Licensees of UHF Tele

vision Stations: Bahia De San Francisco 
Television Co., Birmingham Television 
Corporations, Connecticut Television Inc., 
Forward Communications Corporation, 
Retlaw Enterprises Inc., Roy H. Park 
Broadcasting of Utica-Rome Inc., Spanish 
International Communications Corpora
tion.

American Broadcasting Companies Inc. 
Gilmore Broadcasting Corporation.
Storer Broadcasting Company.
Council for UHF Broadcasting: Corporation 

for Public Broadcasting, Public Broadcast
ing Service, National Association of Broad
casters, Association of Maximum . Service 
Telecasters Inc., Association of Independ
ent Television Stations Inc., Joint Council 
on Educational Telecommunications.

GTE Sylvania Incorporated.
Community Television of Southern Cali

fornia (et al.).
University of Vermont.
Shenandoah Valley Educational Television 

Corporation.
Metropolitan Pittsburgh Public Broadcast

ing Inc.
Continental Urban Television Corporation. 
Consolidated Broadcasting Company. 
National Association of Educational Broad

casters.
2. Reply comments were filed by;

GTE Sylvania Incorporated.
Council for UHF Broadcasting (et al.). 
Association of Maximum Service Telecasters 

« Inc,
Electronic Industries Association (Consumer 

Electronics Group).
[FR Doc.77-460 Filed 1-5-77:8:45 am]

PART 21— DOMESTIC PUBLIC RADIO 
SERVICES (O TH ER  TH AN  MARITIME 
MOBILE)

, Adoption of FCC Form 409; Correction 

Released: December 28, 1976.
ERRATA, see 41 FR 55352.
In FR Doc. 76-37246, appearing at page 

55352 in the issue for Monday, Decem
ber 20, 1976, make the following change:
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In the order adopted on September 28, 
1976 and released on December 17, 1976 
in the abpve-captioned proceeding (FCC 
76-905), correct § 21.15(i)<3), line 4 by 
inserting the word “which” after “with” 
and before “the” .

v F ederal C o m m u n ic a t io n s  
C o m m is s io n ,

V in c e n t  J. M u l l in s ,
Secretary.

[FR Doc.77-461 Filed l-5-77;8:45 am]

[Docket No. 20403; FCC 76-1174]
PART 73— RADIO BROADCAST 

SERVICES,
Automatic Transmission Systems at AM,

FM and Television Broadcast Stations1
Adopted: December 21, 1976.
Released: January 5,1977.

First Reprint and Order.
1. The Commission has before it for

consideration the Notice of Proposed 
Rule Making in the above-captioned pro
ceeding, and the comments and reply 
comments filed in response thereto. 
Twenty-six parties filed formal com
ments and four reply comments were 
filed. In addition, there were 143 letters 
and informal comments received for as
sociation with this proceeding. A list of 
all respondents submitting formal com
ments and reply comments is included in 
attachment A. /

2. The Notice of Proposed Rule Mak
ing adopted in this proceeding and re
leased on April 8, 1976 (FCC 76-280, 
Mimeo 39854) stated that the electronics 
technology has now advanced to the 
stage where automatic controls can per
form numerous routine broadcast trans
mitter operating tasks now performed by 
licensed operators pn continuous duty. 
With the use of modern electronic con
trol devices, coupled with an effective 
maintenance program, broadcast sta
tions can provide a technically high qual
ity and reliable service to the public 
while at the same time eliminating many 
of the operational requirements pres
ently existing. Many of these operating 
requirements were originally established 
when broadcast transmitting apparatus 
required continuous observation and ad
justments by skilled technicians. Fur
ther, use of automatic transmission sys
tems could permit modification of the 
reponsibilities for technical observations 
by the station operating staff, and thus 
would justify a simplification of the op
erator requirements.

3. In developing the technical stand
ards and operating procedures set forth 
in the Notice we were primarily con
cerned with five issues: (1) Procedures 
to insure that the technical quality and 
reliability of broadcasting to the public 
would be maintained or improved; (2) 
utilization of ATS by stations without 
extensive replacement of existing trans
mitting equipment and monitoring ap-

1 See 41 F R  21793.
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paratus; (3) reduction of the licensed 
duty operator requirements consiste it 
with the existing provisions of section 
318 of the Communications Act; (4) pro
visions for optional use of ATS; and (5) 
establishment of a simple administrative 
procedure for authorizing the use of ATS.

S cope  o f  ATS
4. An automatic transmission system 

for broadcast stations was envisioned as 
a technique whereby the transmitter 
facilities could operate without the need 
to have an operator make routine equip
ment observations, adjustments, and 
switching functions throughout the 
broadcast day. The system could incor
porate devices that would automatically 
adjust or maintain critical operating 
parameters within the transmitting 
equipment and terminate the station 
emissions in the event of a serious mal
function that would interfere with the 
service of other stations. In addition, 
ATS could have devices to call attention 
to malfunctions resulting in subnormal 
service to the public and which would 
normally require the licensee to immedi
ately initiate corrective action.

5. In reviewing the comments and sug
gestions received, it was apparent that 
some licensees were essentially looking 
forward to operation of a fully automatic 
unattended broadcast station. In para
graph 8 of the Notice we mentioned the 
possible relationship between automatic 
transmission systems and fully unat
tended station operation and invited 
comments on this issue in connection 
with requests for legislative amendments 
of the broadcast operator provisions of 
the Communications Act. Several parties, 
including the National Association of 
Broadcasters (hereafter identified as 
NAB) urged us not to consider unattend
ed broadcasting in connection with ATS 
rules by writing:

NAB must once again emphasize that the 
proceeding under, consideration Is one o f 
developing technical Rules and Regulations 
which would permit the use of unattended 
Automatic Transmission Systems, The issue 
should not be confused by questioning the 
feasibility of permitting unattended auto
matic broadcast stations.

Other respondents also questioned the 
desirability of unattended broadcast 
systems. Westinghouse Broadcasting 
(hereafter Westinghouse) comments:

A suitable quality off-the-air monitoring 
system should be provided at the studio lo
cation along with control and alarm center. 
In this respect, we do not believe it is in the 
public interest to carry ATS to the point of 
complete elimination of human participa
tion.

The questions of the desirability of 
fully unattended broadcast station oper
ation cannot be resolved at this time and 
will not be considered further in this 
proceeding. We are making no judg
ments at this time as to whether future 
unattended broadcast station operation 
would or would not be in the public in
terest. The many considerations of un
attended operation should be addressed
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in a proceeding rddressed specifically to 
that issue.

6. In the Notice of Proposed Rule Mak
ing we envisioned that all AM, FM and 
TV stations, regardless of complexity 
could 'use automatic transmission Sys
tems. Comments received raised a num
ber of technical questions that require 
further study in order for equipment 
manufacturers to develop and market 
the necessary monitoring and control de
vices. In fact, we were urged by several 
parties to issue a Further Notice of Pro
posed Rule Making with more explicit 
technical details upon which ATS moni
toring and control equipment could be 
designed. We wanted to avoid a further 
notice if possible and have concluded that 
we can move forward with rules of suf
ficient details permitting FM and non- 
directional AM stations to immediately 
utilize ATS. Meanwhile additional work 
can proceed to resolve the remaining 
technical considerations applicable to 
ATS operation of TV Stations and AM 
stations using directional antennas. We 
see no reason why these remaining tech
nical considerations cannot be resolved 
within the next twelve months. Accord
ingly, the rules being adopted in this 
First Report and Order will permit the 
design, testing, and use of ATS facilities 
by FM stations and AM stations using 
non-directional antennas.

7. We were also asked by many re
spondents to modify the existing techni
cal standards for the broadcasting serv
ices. Pacific Northwest wrote:

Pacific Northwest favors the substantial re
laxation o f existing transmission rules pro
posed by the Commission. Most particularly, 
Pacific Northwest favors provision for lower 
legal limits on power and modulation.

The respondents frequently told us 
that although responsible licensees would 
never choose to operate at lower than 
licensed power with reduced modulation 
levels, certain problems do arise that re
quire operation at less than maximum 
permitted levels. We were told that re
laxing the existing rules would be of 
great assistance to licensees, and that 
many notices or special temporary re
quests to the Commission for reduced 
power operation could be eliminated. 
Equipment manufacturers also told us 
that modification of existing technical 
standards, particularly for AM power 
levels, may simplify the power determin
ing devices.

8. Although we recognize^ that some 
adjustments in the technical standards 
for broadcast stations may be desirable 
and can be justified, it was not our pur
pose in this proceeding to revise stand
ards specifically to accommodate ATS 
operations. We believe that changes in 
the technical standards for broadcast 
stations, particularly the tolerance on 
power of AM directional antenna sys
tems may impact allocation procedures 
and standards, our International agree
ments and involve other factors that are 
clearly beyond the scope of ATS. -Fur
ther, such changes, if made, should be 
applicable to all stations and therefore
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should be modified through proceedings 
addressed to those specific issues. ~

9. "We were told that certain limits and 
alarm signal conditions that were pro
posed on various transmission operating 
parameters were unnecesary and should 
be eliminated or modified. We gave care
ful consideration to the many thought
ful comments concerning these pro
posals. The changes being made will be 
discussed in the following paragraphs in 
connection with the particular operating 
parameter or ATS function involved.

10. We had also suggested that li* 
censees could use partial ATS facilities to 
obtain relief from certain operating rule 
requirements. Only one respondent fully 
supported this concept. We were, on the 
other hand, urged by many respondents 
to consider ATS only as a complete new 
system of transmitter operation. In order 
to provide for the most expeditious im- 
plemenation of ATS rules, and because of 
the limited support for “partial” ATS 
use, we are not adopting rules at this 
time to provide for such partial use. Li
censees can, however, install partial ATS 
if they so desire although all existing op
erating requirements will apply. We may 
further review the possible relaxation of 
operating rules for stations that install 
portions of an ATS system in later pro
ceedings in this docket. Stations that 
wish to use full ATS during a portion of 
the broadcast day and manual transmit
ter operation for the remainder of the day 
may do so.

11. We received some objections to the 
implementation of ATS rules, primarily 
from organizations representing licensed 
radio operators, and a few individual 
operators and station licensees. There 
was concern, particularly on the part of 
licensed operators that ATS rules would 
primarily benefit station owners, that 
employment of experienced operators 
would be terminated in many instances, 
and that the public would suffer a loss of 
broadcast services. It was averred that if 
stations were no longer required to have 
a full-time operator performing regular 
maintenance or if transmitter inspec
tions were required less frequently, sta
tion technical quality would deteriorate. 
Operators were also concerned that if 
ATS rules were adopted reduced employ
ment opportunities would eventually re
duce the availability of qualified trans
mitter maintenance technicians. ATS 
technology would be more complex than 
that found in many existing stations and 
we are told that many licensees would 
eventually have to depend on factory 
service for maintenance in event of 
breakdown. This would result in exten
sive interruptions in service to the pub
lic, particularly in the more isolated 
areas having only one or two local broad- 
cast services. Under existing rules, all 
PM stations and the majority of AM 
stations are not required to employ a 
radiotelephone first-class operator on a 
full-time basis, but can employ such an 
operator for transmitting system in
spections and maintenance on a part- 
time or contract basis. The use of part- 
time maintenance operators in lieu of
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fulltime employment of one such op- 
erator'by each station has been permit
ted since 1964. Since that time there has 
been no significant deterioration in serv
ice by those stations using part-time op
erators for maintenance work. Since 
nearly all of the stations that become 
eligible to use ATS under the rules being 
adopted are ¿urrently eligible to employ a 
radiotelephone first-class operator on a 
part-time basis, it is anticipated that 
there would be very little impact on either 
the employment opportunities for such 
operators, or on the availability of main
tenance personnel.
EQUIPMENT REQUIREMENTS AND AUTHOR

IZATION FOR ATS OPERATION
12. It is our desire to establish a sim

ple administrative procedure for use in 
implementing* ATS. We indicated in the 
Notice of Proposed Rule Making that we 
would not require type acceptance of 
equipment used for implementation of 
ATS operation. We anticipated adoption 
of rules that would neither involve a de
tailed formal application nor a detailed 
technical showing. In lieu of proposing 
standards for type acceptance of ATS 
- transmitting equipment we had proposed 
numerous system fail-safe and alarm 
circuits. We were told that we were not 
moving forward boldly but were reluc
tant to “let go” by essentially providing 
an automated' remote control system. 
Based on the thoughtful analysis and in
formative comments submitted in this 
proceeding, we have concluded that 
many of the technical specifications and 
limitations initially proposed could be 
omitted or substantially modified. In do
ing so we are affirming that the licensee 
has responsibility for the selection, in
stallation, and. continued operation of 
equipment that will meet the objectives 
of providing a reliable and effective 
broadcast signal;

13. We are adopting a simple admin
istrative procedure for use in obtaining 
authorization to use ATS. Stations may 
install ATS equipment without prior 
notification or authorization. Upon com
pletion of the installation and testing 
of all necessary ATS equipment, the li
censee shall submit to the Commission 
a request to use ATS signed by the li
censee. The request shall include, a state
ment certified by the station’s chief 
operator, technical director, or consult
ing engineer that the ATS equipment has 
been installed, tested, and fully meets 
the prescribed technical standards for 
ATS operation, and that the station 
complies with all other applicable tech
nical standards. Full ATS operation may 
commence immediately upon receipt of 
ATS authorization from the Commis
sion.

OPERATOR REQUIREMENTS
14. In the Notice of Proposed Rule 

Making we indicated that until Section 
318 of the Communications Act is 
amended, the operation of broadcast 
stations must be attended by a person 
holding a radio operator license or 
permit issued by the Commission. We

pointed out that the lowest grade of 
operator authorization currently issued 
by the Commission is the restricted 
radiotelephone operator permit. No writ
ten examination is required to obtain 
such a restricted permit and it is not 
valid for the manual operation of broad
cast stations. We were urged to introduce 
legislation that would amend the Com
munications Act to eliminate any statu
tory operator requirements for broadcast 
stations. Until such time as the Com
munications Act is amended, stations 
will be required to have an employee 
holding at least a restricted radiotele
phone operator permit in attendance 
during all periods of operation using 
ATS.

15. We also indicated that under ATS 
operation a radiotelephone first-class op
erator (second-class for noncommercial 
educational FM stations with transmit
ter output power of 1000 watts or less) 
would continue to be responsible for 
making required inspections and adjust
ments in accordance with current prac
tices. This practice would also apply to 
repairs and adjustments of the ATS con
trol equipment.

16. A number of comments concerned 
the qualifications of the first class op
erators and their availability for em
ployment for maintenance of broadcast 
station transmitting equipment. Gn 
June 7, 1976, a Notice of Inquiry (Docket 
20817, FCC 76-476) was released ad
dressing a wide range of questions con
cerning the Commission’s operator rules 
and operator licensing, program. Several 
operator licensing concepts were dis
cussed in that document together with 
an inquiry pertaining to operator duties 
and responsibilities. It would be pre
mature for us in this instant proceeding 
to make significant' changes in the re
quirements for operators performing 
broadcast transmitting system repairs 
and adjustments. The rule modifications 
which may result from the inquiry in 
Docket 20817 should be applicable to all 
broadcast stations—those using ATS 
and those electing to continue with 
manual transmitter control.

17. We point out again, however, that 
although the Commission has established 
an operator licensing program, it is the 
station licensees who must determine 
whether prospective employees meet the 
desired skill requirements. We often hear 
comments such as “The operator holds 
a first class ticket but doesn’t know how 
to use a soldering iron.” On the other 
hand, many licensees complain that the 
amount of technical work that must be 
performed at the station does not justify 
the employment of a skilled maintenance 
operator on a regular basis. Many sta
tions make a compromise in selecting op
erating personnel between technical abil
ity and announcing skills, and the sta
tions do not or are unable to provide the 
additional technical training needed for 
broadcast system maintenance.

18. Since stations using ATS will have 
control devices to automatically adjust 
critical operating parameters and alert
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station personnel with an alarm of any 
serious system malfunction, we believe 
that the schedule of required transmit
ting equipment inspections can be modi
fied. Under existing rules all AM and FM 
stations are required to have an inspec
tion of the transmitting facilities made 
at least once each week. We are includ
ing in the rules being adopted a provi
sion that stations using ATS may reduce 
the schedule of required inspections to 
one inspection per month. Although the 
frequency of required inspections is ber 
ing reduced, no changes are being made 
in the maintenance log rules for docu
menting the results of the inspections. 
Similarly, we are retaining the require
ment for an opreating log for stations 
using ATS for recording the signatures of 
the employees on duty at the monitoring 
and alarm point and station operating 
hours, but transmitter meter readings or 
other technical log entries will no longer 
be required. /

19. We are adopting rules that provide 
for the attendance of broadcast stations 
during all operating hours when using 
ATS by a station employee holding at 
least a restricted radiotelephone operator 
permit. That employee will be responsible 
only for turning the transmitting appa
ratus on and off, monitoring the station 
emissions and ATS alarms for malfunc
tions, keeping a simplified record of oper
ating hours or system interruptions, and 
notifying qualified maintenance person
nel when a problem occurs.

20. No changes are being made at this 
time in the operator requirements for 
persons who perform transmitter inspec
tions, adjustments, and maintenance 
duties. Stations that elect to use ATS and 
employ persons holding restricted radio
telephone operator permits to be on duty 
at the ATS monitor and alarm point are 
required to meet the existing duty opera
tor requirements whenever reverting to 
manual operation of the transmitter.

DETERMINATION AND MAINTENANCE OP 
OPERATING POWER

21. In the Notice we proposed that sta
tions either provide alarm or terminate 
within three hours if the transmissions 
fell below 90% or exceeded 105% of the 
authorized power and immediately ter
minate the transmissions if the power ex
ceeded the range of 80 to 110% of the 
authorized power. Some respondents told 
us that we should not be concerned with 
overpower operations since transmitters 
in use would be incapable of operating at 
excessive power. Although this may be 
true for many stations when the operat
ing power is that of the maximum trans
mitter power rating, it is not true for 
stations having a transmitter with a 
power rating considerably greater than 
the authorized power being used. Since it 
is possible for the mode switching or 
power adjustments to malfunction, the 
ATS system should provide for termina
tion of the station transmissions if un
corrected excessive output power exists. 
We are retaining the maximum output 
power tolerance of the existing rules of 
105% of authorized power. This is con-
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sistent with the channel allocation rules 
and our International agreements.

22. There seems to be universal objec
tion to the requirement that stations be 
required to terminate operation if the 
operating power drops below the lower 
tolerance limits. We were frequently told 
that it would be better to permit stations 
using ATS to provide some service when
ever the output power of the station 
dropped below the tolerance limits. Fur
ther, the existing rules do permit con
tinued operation at reduced power until 
repairs are made. Perhaps our concern 
for low power was misunderstood in the 
Notice. We agree that stations should 
continue to have the option to continue 
service in the event of some unforeseen 
malfunction that would cause the trans
mitter output power to drop below the 
normally acceptable tolerance.

23. As previously discussed above, many 
suggestions were received that we modify 
the existing technical standards, par
ticularly with respect to operating power 
and modulation tolerances. It is reiter
ated that current standards are not to 
be modified in this proceeding, however, 
we agree with the view of many respond
ents that the initially proposed auto
matic control and alarm requirements 
are overly restrictive and in some in
stances unnecessary. We also believe that 
it is in the public interest to retain some 
requirements for monitoring, alarms, and 
controls, i.e., termination of transmis
sions in the event of uncorrected exces
sive power or modulation, an alarm to 
alert the licensee of a condition causing 
substandard service, and monitoring of 
the quality-of the transmitted program 
signal. Required automatic controls, 
alarm systems and monitoring will be 
subsequently discussed.

24. We also proposed that AM stations 
would be required to use a device in the 
ATS that would detect and alarm 
changes in the antenna or common point 
resistance exceeding 5 percent of the li
censed resistance value. Although the 
technology is available to determine this 
change and compensate for it, such fmic
tions are not an essential part of the ATS 
concept, and therefore will not be re
quired. It would be more realistic for li
censees of AM stations to continue in
cluding steps in routine inspection and 
maintenance programs to detect and 
evaluate possible changes in antenna sys
tem characteristics that may require at
tention. Whenever the indirect method of 
power determination is used under the 
conditions specified in § 73.51(d), the sta
tion must be operated by manual control 
(either directly or by authorized remote 
control) unless' the ATS equipment in-; 
corporates circuits to determine and con
trol the operating power by the indirect 
method.

25. The proposed rules provided that 
the ATS power controlling circuits for 
FM and TV transmitters be responsible 
to the actual power delivered to the 
antenna, and that the power sampling 
device detect the net difference between 
the forward and reflected power in the 
transmission line at the transmitter out-
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put terminals. It was pointed out to us 
that one possible difficulty with such n 
device would be that if the reflected 
power in the transmission line increased, 
the forward power of the transmitter 
would be automatically increased to the 
limits of the transmitter in order to 
maintain a constant net difference be
tween forward and reflected power. 
Many FM and TV stations have devices 
that will cause the transmitter to turn 
off if the reflected power in the trans
mission line exceeds a critical value. A 
device for determining forward power 
will provide a satisfactory indication of 
operating power provided that reflected 
power is within reasonable limits.

26. Although we had proposed that all 
FM and TV stations using ATS deter
mine their operating power by the direct 
method, NAB and others advised us that 
the indirect method of power determina
tion is used by the majority of FM sta
tions. This optional method is used be
cause of the costs involved in obtaining 
the RF wattmeters necessary for cali
brating the transmission line meters used 
in determining power by the direct meth
od. In keeping with our desire to main
tain consistent standards for stations 
using ATS and those not using ATS, we 
agree that all FM stations should be per
mitted to use either method for main
taining operating power. Similar to the 
provisions of the rules for AM stations, 
whenever FM stations normally using 
the direct method of power determina
tion are unable to do so, manual opera
tion of the transmitters must be resumed 
unless the ATS equipment has circuits to 
monitor and control the operating power 
by the indirect method.

27. At this point in the discussion, we 
would like to review in some detail sev
eral of the specific requirements for fail
safe turn off standards and malfunction 
alarms that were included in the Notice 
of Proposed Rule Making. If we were to 
accept the concept of a fully unattended 
go-no-go ATS operation as advocated by 
some respondents, there would be no 
need to have any alarms, station moni
toring, periodic inspections, or operating 
records. All control and adjustment 
functions would be automatic, including 
station sign-on, except when certain 
specified tolerances were exceeded, in 
this connection, we were told that we 
should be concerned with tolerance lim
its on only those parameters that may 
cause interference to other broadcast 
stations and that we should not be con
cerned with stations operating at low 
power or modulation levels. Perhaps we 
were overly conservative in our initial 
proposals in setting automatic trans
mitter control requirements for certain 
types of malfunctions. Many of the re
spondents brought a number of practical 
problems to our attention that would be 
encountered if we adopted the proposed 
rules.

28. We must clearly state that we re
tain the concept that licensees using ATS 
must serve the public interest by provid
ing a broadcast service at least of equal 
quality and reliability to that provided
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under the present operating procedures. 
We realize that even today unforeseen 
problems can and do occur which may 
cause a disruption in the service a li
censee normally expects to provide. We 
therefore believe that a licensee using 
ATS has an obligation to avoid an in
creased incidence of interruptions to 
service and should continue to have an 
adequate preventive and remedial main
tenance program.

MODULATION CONTROL FOR ATS
29. We proposed that the ATS in

corporate a device to observe and adjust 
modulation levels based on transmitter 
output monitoring rather than through 
the conventional audio peak limiter 
amplifier. We pointed out that existing 
limiters do not necessarily prevent ex
cessive modulation due to circuit varia
tions that occurred in the transmitter 
following the audio peak limiter. Several 
respondents commented that our con
cern was unnecessary, however comments 
were also received indicating that our ap
proach to implementing some form of 
modulation compensation based on eval
uation of the transmitter output was a 
correct and reasonable approach for ATS 
operation. This is necessary because we 
are eliminating all requirements for an 
operator to observe and adjust modula
tion levels for stations using ATS.

30. There is, however, a more funda
mental question: “What constitutes 
peaks of frequent recurrence and how are 
they to be counted or evaluated for ATS 
control purposes?” Both Delta and West- 
inghouse presented suggestions as to pos
sible approaches. Of particular concern 
is whether peak modulation of each 
audio cycle is considered as a*separate 
“peak” for counting purposes. Unless we 
were to set an absolute limit prohibiting 
any modulation peaks exceeding the 
100% level, as suggested by some re
spondents, we must define “peaks of fre
quent recurrence” for ATS equipment 
design. For this purpose “peaks of fre
quent recurrence” is defined as modula
tion of more than 10 bursts exceeding 
the specified modulation level within any 
one minute period. A sequence of repeti
tive instances of modulation exceeding 
that specified modulation level occurring 
within a single 5 millisecond interval will 
be considered to be one burst. —

31. The proposed rules in the Notice 
would have required the ATS equipment 
to incorporate circuits to detect abnor
mally low levels of modulation and either 
originate an alarm signal or terminate 
the station operations for sustained low 
modulation levels. In connection with 
these proposals we were also told that 
the existing modulation standards should 
be revised, our concern with low modula
tion levels for ATS was unnecessary, and 
that most licensees normally attempt to 
maintain the highest modulation levels_ - 
practical, consistent with the program 
material being transmitted. Conditions 
of undesired low modulation usually oc
cur due to a malfunction in audio cir
cuits to the transmitter or in the trans
mitter itself. We do conclude that no use

ful purpose would be served by requiring 
special alarms or termination of station 
operation for low modulation levels per 
se. However, consistent with the licensee’s 
responsibilities to promptly correct sys
tem malfunctions that impair service to 
the public, the rules adopted require that 
an alarm be provided to signal when an 
uncorrected loss of the station’s trans
missions exceeds three minutes in dura
tion. We are not specifically including in 
the ATS rules being adopted equipment 
for maintaining minimum levels of mod
ulation. The general requirements of the 
rules on modulation levels will apply.

32. Although we had proposed that 
FM stations transmitting stereophonic 
programs or a subcarrier for SCA pur
poses would be required to have alarms 
for detecting excessive variations in the 
modulation levels by the pilot or subcar
rier signals, licensees pointed out that 
operating records show very minor vari
ations in these parameters over the pe
riod of several weeks. Serious abnormali
ties in the modulation level would be 
apparent through monitoring of the pro
gram signal or in the SCA service. We 
therefore conclude that the special 
alarms for SCA and stereophonic sub- 
carrier or pilot carrier frequency modu
lation will not be required. Since exces
sive modulation of the SCA subcarrier 
by the SCA program can result in deteri
oration of the FM program service, we 
are retaining the rule as proposed that 
FM stations using ATS and transmitting 
a SCA service install a modulation limit
ing device to limit the SCA subcarrier, if 
such a device is not already incorporated 
into the transmitting equipment.
PARAMETER SAMPLING INTERVALS AND TEST 

CIRCUITS FOR ATS
33. In the Notice for ATS rules, we 

proposed that certain transmission sys
tem operating parameters be sampled on 
a “continuous” basis. This resulted in 
several questions as to whether a sequen
tial sampling system was acceptable, and 
if so what the permitted Interval be
tween sampling could be. This question 
was particularly important for those pa
rameters affected by modulation level, or 
that may require complex switching for 
sampling. We received suggestions for 
sequential sampling periods ranging 
from one per second to one for each 
three hour period, the latter based on the 
present meter reading interval require
ment. There seems to be a general indi
cation that one observation observed 
every 15 minutes would be adequate for 
many parameters. This may be true for 
power, directional antenna parameters ,̂ 
and carrier frequency, but not for rap
idly fluctuating functions such as modu
lation levels or video waveforms. It was 
further pointed out that automatic con
trol equipment and any required alarm 
equipment would be much simpler in de
sign if sequential sampling and evalua
tion circuits could be used.

34. We agree that for most parame
ters, it would be unreasonable to require 
that all transmission system parameters 
be separately and individually monitored

on a continuous basis and that sequen
tial observations are entirely practical. 
However, one of the advantages of ATS 
would be the effective signaling that can 
be easily accomplished in event of a mal
function, certainly more effective than 
that normally experienced with the pres
ent remote control systems in use where 
only one operating parameter is in view 
of the duty operator. We believe that for 
output power, one observation during 
eaeh one minute period is not unreason
able, and that modulation level sampling 
should be observed on a continuous basis 
as discussed in paragraphs 30 to 33. ATS 
system observations of directional an
tenna parameters and video waveforms 
will be discussed in a subsequent order in 
this proceeding.

35. Rules are also adopted in accord
ance with our initial proposal which 
specifies that ATS equipment shall have 
features that permit automatic control 
and alarm circuits to be tested. The test
ing may be accomplished without turning 
the transmitter off or causing program 
interruptions, but test circuits must be 
designed which cannot inadvertently or 
purposefully be used to override the auto
matic operation of the transmission 
system. _

CARRIER FREQUENCY MONITORING AND 
CONTROL IN ATS

36. Although we had no proposed car
rier frequency monitoring and control or 
alarms to be part of ATS, several re
spondents suggested or requested that 
such features be specified or required. 
Time Frequency Technology, Inc. com
mented that although the carrier fre
quency of most AM stations was very sta
ble because direct crystal oscillator 
control is utilized, FM apd TV aural 
transmitters using an indirect method 
of control occasionally experience radi
cal shifts in carrier frequency. It is sug
gested that FM and TV aural transmit
ters using indirect carrier frequency 
control circuits have frequency monitor
ing circuits as part of the ATS. Recent 
experience of the Commission has not 
shown that there is a significant fre
quency stability problem with FM and 
TV stations that would cause disruptions 
to the services of other licensees under 
the existing requirements that the sta
tion carrier frequency be measured on a 
monthly basis. Therefore we will not re
quire that a carrier frequency monitor
ing function be included in the ATS 
equipment. The schedule of monthly 
frequency measurements will be ap
plicable to all stations. Similarly we 
are not requiring any specific ATS equip
ment provisions for monitoring the stere
ophonic pilot carrier or SCA subcarrier 
frequencies for FM stations.

CONTROL OF OPERATING HOURS BY TIME 
CLOCK

37. The proposed rules would have re
quired a time clock to control switching 
functions for those , AM . stations that 
have restricted operating houre, or au
thorized to operate at more than one 
power level or antenna radiation pat-
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tern. We also proposed that the clock be 
capable of automatically adjusting for 
required changes in operating hours or 
mode switching times at the beginning 
of each month or when otherwise neces
sary. It was also envisioned that the 
clock would have a reserve power supply 
so that the clock would continue running 
whenever there was an interruption in 
the regular power source.

38. Most respondents indicated that 
the mode switching time clock would be 
a desirable feature of ATS, however, in 
reconsideration of the original proposals, 
we believe that the clock specifications 
would be simplified while at the same 
time accomplishing the necessary objec
tives for its use. We are therefore adopt
ing rules that will require a time clock for 
certain AM stations. If there is an inter
ruption in the operation of the clock for 
a period of longer than one minute, 
which would result in a delay in the ini
tiation of the required switching func
tions, the transmissions of the station 
would terminate. Equipment designers 
can then devise either a clock system 
with an emergency power supply or other 
means for self correction and licensees 
may select the clock system best suited 
to their operating requirements. The 
clock will not be required W  have pro
visions to adjust for monthly changes in 
the station operating schedule. The li
censee can install a clock with such fea
tures, or arrange to have the clock man
ually adjusted prior to sign-on time on 
the first day of each month.

39. Some licensees stated that they saw 
no need to prohibit the automatic acti
vation of the Station transmitter by the 
time clock. The proposed rules would 
have required manual activation of the 
transmission system each day. This re
quirement was included in the proposed 
rules to prevent the possible activation 
of the station transmissions at a time 
when the required employee was not in 
attendance at a monitoring and alarm 
point at sign-on time. Even though there 
was some objection to the restriction 
that the time clock could not be used to 
activate the station operation at sign-on, 
we were not presented with any persua
sive reasons why our initial proposals in 
this matter should be modified. We be
lieve that it is consistent with the adopted 
modification in the station operator re
quirements to retain in the adopted rules 
the requirement that the^transmissions 
of stations using ATS be manually ac
tivated at the beginning of each operat
ing period.

ATS MONITORING AND ALARM POINT 
FACILITIES

40. In keeping with the existing stat
utory requirements that broadcast sta
tions be operated by persons holding a 
radio operator license or permit issued 
by the Commission, we are establishing 
in these rules the general guidance for 
the location where the operator is to be 
on duty. This location will fee described 
as the ATS monitoring and alarm point. 
We are also specifying in (he rules 
adopted the facilities that must be avail

able at the monitoring and alarm point, 
although the requirements are consid
erably less extensive than those orig
inally proposed.

41. The ATS monitoring and alarm 
point may be at the station’s transmit
ter site, studio, or authorized remote 
control location. Also, authorization may 
be obtained by filing an informal appli
cation for any other location that would 
he under the control of and readily avail
able to the licensee at all times. This does 
not preclude establishing the point at 
the location of another business activity 
or private establishment^ provided the 
licensee takes precautions to insure that 
the transmitter cannot be activated by 
unauthorized persons.

42. The facilities installed at each ATS 
monitoring and alarm location are to in
clude a switch to activate and terminate 
the station transmissions, facilities for 
monitoring the transmitted program 
signal and an SCA program if trans
mitted, and an aural alarm signal to no
tify the station employee on duty of a 
malfunction of the transmitting equip
ment resulting in a loss or deterioration 
of program service. The aural alarm sig
nal may be turned off provided a visual 
alarm remains activated until the alarm 
condition is corrected or manual opera
tion of the station is resumed.

43. The alarm signal shall indicate 
whenever there is a loss in the station sig
nal (either carrier or modulation) for a 
period exceeding three minutes, and an 
uncorrected low power condition exceed
ing three minutes. The licensee may in
stall alarms to indicate other conditions 
at the transmitter site if there is a means 
to distinguish between the required 
alarms and those not required for ATS 
operation.

44. We proposed that those stations 
having requirements for tower obstruc
tion lighting would be required to install 
automatic alarms to indicate a failure of 
the tower lighting equipment. This is not 
being included in the ATS rules. Li
censees have the option of continuing to 
make daily visual observations of the 
condition of the tower lighting or of in
stalling an automatic alarm system.

45. If tiie only person on duty during 
station operating hours is the employee 
at the ATS monitoring and alarm point, 
then it is necessary that the point have 
the necessary equipment to comply with 
the EBS monitoring and other require
ments specified in Subpart G.

46. Those stations licensed to operate 
only during daytime hours or operate 
with more than one mode of power or 
antenna radiation pattern, may also in
stall at the ATS monitoring and control 
point a switch or circuit to override the 
automatic time clock control system to 
operate during an emergency under the 
provisions of § 73.98 of the Rules. No spe
cial technical requirements are specified 
for such a switching circuit, however, we 
expect licensees to insure that it is used 
only for programming during emergency 
periods and not used to circumvent the 
ATS automatic controls.

USE OF ALTERNATE MAIN AND AUXILIARY 
TRANSMITTER^ IN AN ATS

47. Stations having alternate main or 
auxiliary transmitters may incorporate 
them into their ATS and provide for the 
automatic transfer of operation between 
transmitters. Each transmitter operated 
in the ATS must have the control circuits 
to adjust the maximum operating power 
and modulation levels. Auxiliary trans
mitters operating below the station au
thorized power would not need a power 
adjustment control but the low power 
condition should activate the alarm at 
the point where the operator is on duty 
to indicate the subnormal transmission 
condition.

48. An effort was made in the prepara
tion of the rules being adopted to provide 
the overall operating standards for ATS 
operation and to exclude numerous tech
nical equipment details. Licensees and 
equipment manufacturers may find that 
in this approach we may have overlooked 
some particular aspect of ATS operation 
that we did not anticipate, or that may 
appear to be in conflict with other exist
ing rules. Interested parties are urged to 
bring these matters to our attention for 
consideration in the Second Report and 
Order to be adopted in this proceeding.

49. ' Authority for adoption of the 
amendments contained in attachment B 
hereto is set forth in sections 4(i), and 
303 (j) and (r) of the Communications 
Act of 1934, as amended.

50. Accordingly, it is ordered, That 
effective February 14,1977, Part 73 of the 
Commission’s Rules and Regulations is 
amended as set forth below.
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303.)

F ederal C o m m u n ic a t io n s  
C o m m is s io n ,2 

V in c e n t  J . M u l l in s ,
Secretary.

A t t a c h m e n t  A

.  PARTIES FILING FORMAL COMMENTS

Midcontinent Broadcasting Co.
Gateway Communications Incorporated 
R. Douglass Rackley
Time Frequency Technology, Incorporated
Roland A. Desjardins
WTVY, Incorporated
Bibb Television Incorporated
Golden West Broadcasters
Radio Station KANG
Radio Stations KGBX and KHMO
Radio Station WARF
Family Stations, Inc. (WYFR)
Johnny Appleseed Broadcasting Company 
KOOL Radio-Television, Inc.
Western Telestations, Inc.
McClatchy Newspapers
The Society of Broadcast Engineers (SBE)
RCA Corporation
Lee Sutherland Parr
The Electronic Industries Association, Com

munications Division, Broadcast Equip
ment Section

National Broadcasting Company, Inc. 
National Association of Broadcasters

* Statement by Chairman Wiley filed as 
part of the original document. Commissioner 
Lee absent.
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Pacific Northwest Broadcasting Corporation 
Cox Broadcasting Corporation 
Westlnghouse Broadcasting Company, Inc, 
Radio Stations WBAU-AM-FM j, ■ /•

PARTIES FILING FORMAL REPLY COMMENTS

American Broadcasting Companies, Inc. 
Harris Broadcast Product Division 
National Association of Broadcasters 
CBS, Inc.

A t t a c h m e n t  B
1. New §§ 73.140, 73.142, 73.144, and 

73.146 are added to Part 73, Subpart A 
of this chapter to read as follows:
§ 73.140 Use o f automatic transmission 

systems (ATS).
(a) The licensee of an AM broadcast 

station may, when operating with a non- 
directional antenna system, utilize an 
automatic transmission system in ac
cordance with this section and §§ 73.142, 
73.144 and 73.146 in lieu of either direct 
or remote control of the station trans
mitting system.

(b) Authorization to use an automatic 
transmission system may be obtained by 
submitting an informal request to the 
Commission in Washington, D.C. Such 
request shall be signed by the licensee 
and contain a statement certified by the 
station’s chief operator, technical direc
tor, or consulting engineer showing that 
the station has installed and fully tested 
all the necessary apparatus for ATS 
operation and that the station is in full 
compliance with the prescribed technical 
standards for ATS operation and all 
other technical standards in this subpart 
applicable to the particular class of sta
tion.

(c) Upon receipt of notification from 
the Commission, the station can com
mence full ATS operation under the fol
lowing special conditions:

(1) The operating log entries specified 
in § 73.113(a) (1) (iv) need not be made.

(2) In lieu of the requirements speci
fied in § 73.93 (a), (c) and (d), the licen
see may employ persons holding a re
stricted radiotelephone operator permit 
to be on duty at an ATS monitoring and 
alarm point as described in § 73.146.

(3) The station may employ at least 
one radiotelephone first-class operator in 
accordance with the provisions of § 73.93
(c) in lieu of the requirements of § 73.93
(d) and (h).

(4) In lieu of the schedule of trans
mitting system equipment inspections 
specified in § 73.93(j), the inspections 
shall be made once each calendar month 
with theintervals between successive re
quired inspections not to be less than 20 
days.

(d) A station utilizing ATS must com
ply with the provisions of Subpart G of 
this part at all times.

(e) The transmitting apparatus must 
be manually activated at the beginning 
of each broadcast day.
§ 73.142 Automatic transmission system 

facilities.
(a) The licensee of an AM broadcast 

station may design, construct, install, 
and test the necessary equipment for
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ATS operation or obtain, install and test 
such equipment if it is compatible with 
the transmitting equipment with which 
it is to be used. The licensee may, with
out further authority, make the neces
sary modifications in the station trans
mitting equipment to accommodate ATS 
monitoring and control .devices provided 
that the transmitting system will com
ply with all applicable technical speci
fications- included in the regulations of 
this subpart.

(b) The transmitting apparatus of an 
AM station utilizing an automatic trans
mission system shall be equipped accord
ing to the following:

(1) The control system must have de
vices to monitor and control the an
tenna input power by sampling and eval
uating the antennna. current without the 
effects of modulation. The antenna cur
rent is to be sampled at the same point 
in the antenna circuit as the antenna 
ammeter but below (transmitter side) 
the ammeter.

(2) The control system must have de
vices to automatically adjust to antertna 
input power to the authorized power for 
each mode of operation within the range 
specified in § 73.52(a). If the automatic 
control device is unable to adjust the 
antenna input power to a level below 
105% of the authorized power after 3 
minutes or upon a total of 3 samplings, 
the emissions of the station will termi
nate.

(3) The transmitting system must 
have a device that will detect and adjust 
the peak level of modulation. If the mod
ulation exceeds more than 10 bursts of 
100% negative modulation within a one 
minute period or any bursts exceeding 
125% positive modulation, as measured 
at the output terminals of the transmit
ter, the program audio input signal to 
the transmitter modulators shall be au
tomatically adjusted downward until 
these limits are not exceeded. For the 
purposes of this requirement, a sequence 
of repetitive instances of modulation ex
ceeding the prescribed limits occurring 
within a single 5 millisecond interval will 
be considered to be one burst. The sta
tion'shall comply with the provisions of 
Section 73.55 with respect to minimum 
modulation levels.

(c) [Reserved].
(d) If the station is authorized or re

quired  ̂to operate at more than one an
tenna input power or is restricted in its 
hours of operation, the ATS control 
equipment must include a time clock to 
automatically prevent the'station from 
being signed on prior to the authorized 
time, perform all required mode switch
ing operations, and terminate the trans
mitter radiations at the required time. 
The required mode switching time clock 
must meet the following specifications:

(1) Any failure or interruption in the 
operation of the clock or clock controlled 
switching circuits will cause the trans
mitter radiations to terminate under the 
ATS mode of operation until the clock is 
repaired or reset.

(2) The clock will perform all required 
switching functions at the times pre
scribed on the station authorization.

(3) Unless the clock is provided with 
a means to automatically compensate for 
changes in the operating hours or mode 
switching times specified on the station 
authorization for each calendar month, 
the licensee shall insure that the clock is 
adjusted as necessary prior to sign-on 
on the first day of each month or at 
other times as necessary.

(4) The clock must prohibit the trans
mitter from operating under the ATS 
mode during hours or with antenna ra
diation patterns other than those au
thorized except for operation during an 
emergency as provided for in § 73.98.

(5) The accuracy of the clock shall be 
maintained within an accuracy of plus 
or minus one minute at all times. The 
clock accuracy shall be checked as often 
as necessary, but at least once each cal
endar month as part of the required 
transmitting inspections. An entry no
ting the date and time of the calibration 
checks and any necessary adjustments 
shall be made in the station maintenance 
log. The primary standard of time will 
be the signals of stations WWV or 
WWVH of the National Bureau of 
Standards.

(e) Ihe ATS control equipment shall 
be designed to terminate the station 
transmissions in accordance with 
§ 73.144.

(f) The ATS control equipment shall 
be designed to provide an alarm signal 
at an authorized monitoring and alarm

-point in accordance' with § 73.146.
(g) If the station is authorized to use 

an alternate main or auxiliary trans
mitter,, the ATS control equipment may 
incorporate circuits to automatically ac
tivate such transmitters if they are fully 
equipped for ATS operation, although 
such transmitter switching features are 
not required.

(h) The sampling of modulation lev
els must be on a continuous basis. All 
other required sampling of transmitting 
system functions shall be made at in
tervals not exceeding one minute.

(i) The ATS equipment shall have 
facilities to permit testing of the auto
matic control and alarm devices. The 
testing may be accomplished without 
interrupting the station transmission, 
provided that the test facilities are de
signed so that they cannot inadvertently 
or purposefully be used to override the 
automatic operation of the transmission 
system*
§ 73.144 Fail-safe transmitter control 

for automatic transmission systems.
(a) The ATS control system for an AM 

broadcast station must incorporate cir
cuits that will terminate the radiations 
of the station in event of any of the fol
lowing conditions within the time inter
val specified:

(1) Failure of the automatic power ad
justment circuits if tiie automatic power 
adjustment controls do not correct an 
over power condition (antenna input 
power exceeding 105% of the authorized 
power) for a three minute period.

(2) Failure of the automatic modula
tion adjustment circuits to prevent ex
cessive modulation levels from continu-
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ing uncorrected for a period exceeding 
three consecutive minutes.

(3) Any failure of the mode switching 
time clock, if required, for a period ex
ceeding 3 minutes.

(4) Failure of the circuit to the ATS 
monitoring and alarm point for a period 
exceeding 3 minutes which prevents the 
transmitter from being turned off from 
that point.

(5) Failure in any of the required 
alarm system functions as required by 
§ 73.146 exceeding 3 consecutive minutes.

(6) Any loss of the required ATS sam
pling functions for a period exceeding 3 
minutes.

(b) If. the transmission of the station 
terminates due to any of the conditions 
listed in paragraph (a) of this section, 
operation of the station may resume un
der manual control of the transmitter, 
either with an operator holding the prop
er class of license or permit on duty at 
the transmitter site or at an authorized 
remote control point, provided that any 
out of tolerance condition which may 
have caused the termination of trans
missions is corrected upon resumption of 
manual operations. A station normally 
using ATS and temporarily operating un
der manual control for a period not ex
ceeding 30 continuous days under the 
provisions of this paragraph, will be ex
empt from employing a full time radio
telephone first-class operator as required 
by § 73.93(d) .

(c) If termination of the station trans
mission was caused by any failure of the 
ATS control or alarm functions, ATS, 
operation of the station shall not be re
sumed until all necessary repairs or ad
justments have been completed and a 
notation made in the station’s mainte-

, nance log showing the nature or cause of 
the ATS malfunction and a certification 
entered in the log by the station’s radio
telephone first-class operator that all re
quired ATS functions are fully restored.
§ 73.146 Automatic transmission system 

monitoring and alarm points.
(a) Each AM broadcast station oper

ating an automatic transmission system 
shall be provided with one or more ATS 
monitoring and alarm points. A station 
employee holding at least a restricted 
radiotelephone operator permit shall be 
on duty at one such point at all times 
when the station is in operation. The ATS 
monitoring and alarm point location may 
be at the transmitter site, the main stu
dio, an authorized remote control point, 
or at another authorized location. If the 
licensee wishes to establish an ATS mon- 
formal request is to be submitted to the 
station transmitter, main studio, or an 
authorized remote control point, an in
formal request is to be submited to the 
Commission in Washington, D.C. with 
a description of the location of the point 
and stating the basis for its selection. 
All ATS monitoring and alarm points 
shall be under the control of, or avail
able to, the licensee at all times. Provi
sions shall be made so that unauthorized 
persons can not activate the transmitting 
system from such points. "

(b) The following ATS controls or 
alarms functions shall be installed at 
each ATS monitoring and control point 
to be utilized.

(1)  A means to turn the transmitting 
apparatus on and off at all times.

(2) An off air monitoring receiver for 
observing the station’s transmitted pro
gram signal.

(3) An aural alarm signal as specified 
in paragraph (c) of this section.

(c) An aural alarm at the ATS control 
and monitoring point shall activate in 
event of any of the following conditions:

(1) The transmissions of the station 
are interrupted for a period exceeding 
three minutes.

(2) The transmitter output power falls 
below 90% of the authorized value to be 
used if not automatically corrected with
in 3 minutes.

(3) An rlarm that would indicate any 
failure of the tower lighting equipment 
unless arrangements are made for visual 
observations of the condition of the tow
er lighting as required in § 17.47(a) of 
this chapter.

(d) In addition to the aural alarms 
specified in paragraph (c) of this section, 
the licensee may install visual alarms or 
signals, and alarm circuits, indicating 
other conditions at the transmitter site 
provided that there can be recognition 
between the required alarm signals and 
those not required.

(e) Whenever a required alarm condi
tion occurs, the alarm signal shall re
main . continuously activated until the 
condition causing the alarm is corrected 
or manual control of the transmitting 
system is assumed, provided that if a 
visual alarm is also provided, the aural 
alarm may be turned off if the visual 
alarm remains activated. A notation 
shall be made in the station’s operating 
log of the time and duration of any ATS 
alarm conditions.

(f) The station employee on duty at 
the ATS monitoring and alarm point is 
not restricted to a specific duty position 
provided that such person can monitor 
the off-air program signal and alarm sig
nal at all times. If that employee is the 
only person in attendance at the station, 
that person must also be able to observe 
and respond to an EBS alert as required 
by Subpart G of this part.

(g) The station employees on duty at 
ATS monitoring and alarm points shall 
be fully instructed in procedures to take 
in the event of a malfunction of the 
transmission system and receipt of an 
EBS alert.

(h) Station and operator licenses shall 
be posted at each ATS monitoring .and 
alarm point according to the provisions 
of § 73.92.

2. New §§ 73.340, 73.342, 73.344, and 
73.346 are added to Part 73, Subpart B of 
this chapter to read as follows:
§ 73.340 Use o f automatic transmission 

systems (ATS).
(a) The licensee of an FM broadcast 

station may utilize an automatic trans
mission system (ATS) in accordance

with this section and §§ 73.342, 73.344, 
and 73.346 in lieu of either direct or re
mote control of the station transmitting 
system.

(b) Authorization to use an automatic 
transmission system may be obtained by 
submitting an informal request to'the 
Commission in Washington, D.C. Such 
request shall be signed by the licensee 
and contain a statement certified by the 
station’s chief operator, technical direc
tor, or consulting engineer showing that 
the station has installed and fully tested 
all the necessary apparatus for ATS op
eration and that the station is in full 
compliance with the prescribed technical 
standards for ATS operation and all 
other technical standards in this subpart 
applicable to the particular class of sta
tion.

(c) Upon receipt of notification from 
the Commission, the station can com
mence full ATS operation under the fol
lowing special conditions:

(1) The operating log'entries specified 
in § 73.283(a) (3) need not be made.

(2) In lieu of the requirements speci
fied in § 73.265 (a), (c) and (d), the li
censee may employ persons holding a re
stricted radiotelephone operator permit 
to be on duty at an ATS monitoring and 
alarm point as described in § 73.346.

(3) The station may employ at least 
one radiotelephone first-class operator in 
accordance with the provisions of 
§ 73.265(c) in lieu of the requirements of 
§ 73.265(d).

(4) In lieu of the schedule of trans
mitting system equipment inspections 
specified in § 73.265(h), the inspections 
shall be made once each calendar month 
with intervals between successive re
quired inspections not to be less than 
20 days.

(d) A station utilizing ATS must 
comply with the provisions of Subpart G 
of this part at all times.

(e) The transmitting apparatus must 
be manually activated at the beginning of 
each broadcast day.
§ 73.342 Automatic transmission system 

facilities.
(a) The licensee of an FM broadcast 

station may design, construct, install, 
and test the necessary equipment for 
ATS operation or obtain, install and test 
such equipment if it is compatible with 
the transmitting equipment with Which 
it is to be used. The licensee may, without 
further authority, make the necessary 
modifications in the station transmitting 
equipment to accommodate ATS moni
toring and control devices provided that 
the transmitting system will comply with 
all applicable technical specifications in
cluded in the regulations of this subpart.

(b) The transmitting apparatus of an 
FM station utilizing an automatic trans
mission system shall be equipped ac
cording to the following:

(1) The control system must have de
vices to monitor and control the output 
power of the transmitter either by the 
direct or indirect method as described in 
§ 73.267 (a) and (b) (2).
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(2) The control system must have de
vices to automatically adjust to trans
mitter output power to the authorized 
power for each mode of operation within 
the range specified in § 73.267(b) (1). If 
the automatic control device is unable to 
adjust the output power to a level below 
105% of the authorized power after 3 
minutes or upon a total of 3 samplings, 
the emissions of the station will termi
nate.

(3) The transmitting system must 
have a device that will detect and adjust 
the peak level of modulation. If the mod
ulation exceeds more than 10 bursts of 
100% modulation within a one minute 
period as measured at the output termi
nals of the transmitter, the program 
audio input signal to the transmitter 
modulators shall be automatically ad
justed downward until these limits are 
not exceeded. For the purposes of this 
requirement, a sequence of repetitive in
stances of modulation exceeding the pre
scribed limits occurring within a single 
5 millisecond interval will be considered 
to be one burst. The station shall comply 
with the provisions of § 73.268 with re
spect to the minimum modulation levels,

(c) If the station engages in SCA op
erations, the transmission system shall 
be equipped with an automatic limiting 
device to prevent excessive modulation 
deviation of the SCA subcarrier.

(d) [Reserved!.
(e) The ATS control equipment shall 

be designed to terminate the station 
transmissions in accordance with 
§ 73.344.

(f) The ATS control equipment shall 
be designed to provide an alarm signal 
at an authorized monitoring and alarm 
point in accordance with § 73.346.

(g) If the station is authorized to use 
an alternate main or auxiliary trans
mitter, the ATS control equipment may 
incorporate circuits to automatically ac
tivate such transmitters if they are fully 
equipped for ATS operation, although 
such transmitter switching features are 
not required.

(h) The sampling of modulation levels 
must be on a continuous basis. All other 
required sampling of transmitting sys
tem functions shall be made at intervals 
not exceeding one minute.

<i) The ATS equipment shall have 
facilities to permit testing of the auto
matic control and alarm devices. The 
testing may be accomplished without 
interrupting the station transmission, 
provided that the test facilities are de
signed so that they cannot inadvertently 
or purposefully be used to override the 
automatic operation of the transmission 
system.
§ 73.144 Fail-safe transmitter control 

for automatic transmission systems.
(a) The ATS control system for an 

FM broadcast station must incorporate 
circuits that will terminate the radia
tions of station in the event of any of 
the following conditions within the time 
interval specified:

(1) Failure of the automatic power 
adjustment circuits if the automatic 
power adjustment controls do not cor

rect an over power condition (antenna 
input power exceeding 105% of the au
thorized power) for a three minute 
period.

(2) Failure of the automatic modula
tion adjustment circuits to prevent ex
cessive modulation levels from continu
ing uncorrected for a period exceeding 
three consecutive minutes.

(3) [Reserved!.
(4) Failure of the circuit to the ATS 

monitoring and alarm point for a period 
exceeding 3 minutes which prevents the 
transmitter from being turned off from 
that point.

(5) Failure in any of the required 
alarm system functions as required by 
§ 73.346 exceeding 3 consecutive minutes.

(6) Any loss of the required ATS 
sampling functions for a period exceed
ing 3 minutes.

(b) If the transmissions of the station 
terminates due to any of the conditions 
listed in paragraph (a), of this section, 
operation of the station may resume 
under manual control of the transmitter, 
either with an operator holding the 
proper class of license or permit on duty 
at the transmitter site or at an author
ized remote control point, provided that 
any out of tolerance condition which 
may have caused the termination of 
transmission is corrected upon resump
tion of manual control of the trans
mitter.

(c) If termination of the station 
transmission was caused by any failure 
of the ATS control or alarm function, 
ATS operation of the station shall not 
be resumed until all necessary repairs or 
adjustments have been completed and a 
notation made in the station’s main
tenance log showing the nature or cause 
of the ATS malfunction and a certifica
tion entered into the log by the station’s 
radiotelephone first-class operator that 
all required ATS functions are fully 
restored.
§ 73.346 Automatic transmission system 

monitoring and alarm points.
(a) Each FM broadcast station oper

ating an automatic transmission system 
shall be provided with one or more ATS 
monitoring and alarm points. A station 
employee holding at least a restricted 
radiotelephone operator permit shall be 
on duty at one such point at all times 
when the station is in operation. The 
ATS monitoring and alarm point loca
tion may be at the transmitter site, the 
main studio, an authorized remote con
trol point, or at another authorized loca
tion. If the licensee wishes to establish 
an ATS monitoring and alarm point 
other than at the station transmitter, 
main studio, or an authorized remote 
control point, an informal request is to 
be submitted to the Commission in 
Washington, D.C. with a description of 
the location of the point and stating the 
basis for its selection. All ATS monitor
ing and alarm points shall be under the 
control of, or available to, the licensee 
at all times. Provisions shall be made so 
that unauthorized persons can not acti
vate the transmitting system from such 
points.

(b) The following ATS controls or 
alarm functions shall be installed at each 
ATS monitoring and control point to be 
utilized:

(1) A means to turn the transmitting 
apparatus on and off at all times.

(2) An off air monitoring receiver for 
observing the station’s transmitted pro
gram signal and SCA program signal if 
SCA is utilized.

(3) An aural alarm signal as specified 
in paragraph (c) of this section.

(c) An aural alarm at the ATS control 
and monitoring point shall activate in 
event of any of the following conditions:

(1) The transmissions of the station 
are interrupted for a period exceeding 
three minutes.

(2) The transmitter output power falls 
below 90% of the authorized value to be 
used if not automatically corrected with
in 3 minutes.

(3) An alarm that would indicate any 
failure of the tower lighting equipment 
unless arrangements are made for visual 
observations of the condition of the 
tower lighting as required in § 17.47(a) 
of this chapter.

(d) In addition to the aural alarms 
specified in paragraph (c) of this section, 
the licensee may install visual alarms or 
signals, and alarm circuits indicating 
other conditions at the transmitter site 
provided that there can be recognition 
between the required alarm signals and 
those not required.

(e) Whenever a required alarm con
dition occurs, the alarm signal shall re
main continuously activated until the 
condition causing the alarm is corrected 
or manual control of the transmitting 
system is assumed, provided that if a 
visual alarm is also provided, the aural 
alarm may be turned off if the visual 
alarm remains activated. A notation shall 
be mads in the station’s operating log of 
the time and duration of any ATS alarm 
conditions.

(f) The station employee on duty at 
the ATS monitoring and alarm point is 
not restricted to a specific duty position 
provided that such person can monitor 
the off-air signal and alarm signal at all 
times. If that employee is the only per
son in attendance at the station, that 
person must also be able to observe and 
respond to an EBS alert as required by 
Subpart G of this part.

(g) The station employees on duly at 
ATS monitoring and alarm points shall 
be fully instructed in procedures to take 
in tiie event of a mulfunction of the 
transmission system and receipt of an 
EBS alert.

(h) Station and operator licenses shall 
be posted at each ATS monitoring and 
alarm point according to the provisions 
of S 73.264.

3. New §§73.540, 73.542, 73.544 and 
73.546 are added to Part 73, Subpart C 
of this chapter to read as follows:
§ 73.540 Use o f automatic transmission 

systems (ATS).
(a) The licensee of a noncommercial 

educational FM broadcast station may 
utilize an automatic transmission sys
tem (ATS) in accordance with this sec-
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tion and §§ 73.542, 73.544 and 73.546 in 
lieu of either direct or remote control of 
the station transmitting system.

(b) Authorization to use an automatic 
transmission system may be obtained 
by submitting an informal request to 
the Commission in Washington, D.C. 
Such request shall be signed by the li
censee and contain a statement certified 
by the station’s chief operator, technical 
director, or consulting engineer showing 
that the station has installed and fully 
tested all the necessary apparatus for 
ATS operation and that the station is 
in full compliance with the prescribed 
technical standards for ATS operation 
and all other technical standards in this 
subpart applicable to the particular 
class of station.

(c) Upon receipt of notification from 
the Commission, the station can com
mence full ATS operation under the fol
lowing special conditions:

(1) The operating log entries specified 
in § 73.583(a) (3) need not be made.

(2) In lieu of the requirements speci
fied in § 73.565(a) , (c) and (d), tiie li
censee may employ persons holding a 
restricted radiotelephone operator per
mit to be on duty at an ATS monitor
ing and alarm point as described in 
§ 73.546.

(3) The station may employ at least 
one radiotelephone first-class operator 
in accordance with the provisions of 
§ 73.565(c) in lieu of the requirements 
of § 73.565(d).

(4) In lieu of the schedule of transmit
ting system equipment inspections speci
fied in § 73.565(h), the inspections shall 
be made once each calendar month with 
intervals between successive required in
spections not to be less than 20 days.

(d) A station utilizing ATS must com
ply with the provisions of Subpart G of 
this part at all times.

(e) Hie transmitting apparatus must 
be manually activated at the beginning 
of each broadcast day.
§ 73.542 Automatic transmission system 

facilities.
(a) The licensee of a noncommercial 

educational PM broadcast station may 
design, construct, install, and test the 
necessary equipment for ATS operation 
or obtain, install and test such equip
ment if it is compatible with the trans
mitting equipment with which it is to 
be used. The licensee may, without fur
ther authority, make the necessary 
modifications in the station transmitting 
equipment to accommodate ATS moni
toring and control devices provided that 
the transmitting system will comply with 
all applicable technical specifications in
cluded in the regulations of this sub
part.

(b) The transmitting apparatus of a 
noncommercial educational PM station 
utilizing an automatic transmission sys
tem shall be equipped according to the 
following:

(1)' The control system must have de
vices to monitor and coiftrol the output 
power of the transmitter either by the
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direct or indirect method as described 
in § 73.567(a) and (b) (1) (i).

(2) The control system must have de
vices to automatically adjust transmitter 
output to the authorized power for each 
mode of operation within the range spec
ified in § 73.567 (b). If the automatic 
control device is unable to adjust the 
output power to a. level below 105% of 
the authorized power after 3 minutes or 
upon a total of 3 samplings, the emis
sions of the station will terminate.

(3) The transmitting system must 
have a device that will detect and adjust 
the peak level of modulation. If the 
modulation exceeds more than 10 bursts 
of. 100% modulation within a one minute 
period as measured at the output termi
nals of the transmitter, the program 
audio input signal to the transmitter 
modulators shall be automatically ad
justed downward until these limits are 
not exceeded. For the purposes of this 
requirement, a sequence of repetitive 
Instances of modulation exceeding the 
prescribed limits occurring within a sin
gle 5 millisecond interval will be con
sidered to be one burst. The station shall 
comply with the provisions of § 73.568 
with respect to the minimum modulation 
levels.

(c) If the station engages in SCA op
erations, the transmission system shall 
be equipped with an automatic limiting 
device to prevent excessive modulation 
deviation of the SCA subcarrier.

(d) [Reserved].
(e) The ATS control equipment shall 

be designed to terminate the station 
transmissions in accordance with 
§ 73.544.

(f) The ATS. control equipment shall 
be designed to provide an alarm signal 
at an authorized monitoring and alarm 
point in accordance with § 73.546.

(g) If the station is authorized to use 
an alternate main or auxiliary transmit
ter, the ATS control equipment may in
corporate circuits to automatically acti
vate such transmitters if they are fully 
equipped for ATS operation, although 
such transmitter switching features are 
not required.

(h) The sampling of modulation levels 
must be on a continuous basis. All other 
required sampling of transmitting sys
tem functions shall be made at intervals 
not exceeding one minute.

(i) The ATS equipment shall have fa
cilities to permit testing of the automatic 
control and alarm devices. The testing 
may be accomplished without interrupt
ing the station transmission, provided 
that the test facilities are designed so 
that they cannot inadvertently or pur
posefully be used to override tt>e auto
matic operation of the transmission 
system. v
§ 73.544 * Fail-safe transmitter , control 

for automatic transmission systems.
<a) The ATS control system for a 

noncommercial educational FM broad
cast station must incorporate circuits 
that will terminate the radiations of the 
station in the event of any of the fol-
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lowing conditions within the time in
terval specified:

(1) Failure of the automatic power 
adjustment circuits if the automatic 
power adjustment controls do not cor
rect an over power condition (antenna 
input power exceeding 105% of the au
thorized power) for a three minute pe
riod.

(2) Failure of the automatic modula
tion adjustment circuits to prevent 
excessive levels from continuing uncor- 
rected for a period exceeding three con
secutive minutes.

(3) [Reserved].
(4) Failure of the circuit to the ATS 

monitoring and alarm point for a period 
exceeding 3 minutes which prevents the 
transmitter from being turned off from 
that point.

(5) Failure in any of the required 
alarm system functions as required by 
§ 73.546 exceeding 3 consecutive min
utes.

(6) Any loss of the required ATS 
sampling functions for a period exceed
ing 3 minutes.

(b) If the transmissions of the station 
terminates due to any of the conditions 
listed in paragraph (a) of this section, 
operation of the station may resume 
under manual control of the transmitter, 
either with an operator holding the 
proper class of license or permit on duty 
at the transmitter site or at an author
ized remote control point, provided that 
any out of tolerance condition which 
may have caused the termination of 
transmission is corrected upon resump
tion of manual control of the transmit
ter.

(c) If termination of the station 
transmission was caused by any failure 
of the ATS control or alarm functions, 
ATS operation of the station shall not 
be resumed until all necessary repairs or 
adjustments have been completed and 
a notation made in the station’s main
tenance log showing the nature or cause 
of the ATS malfunction and a certifica
tion entered into the log by the station’s 
radiotelephone first or second-class op
erator that all required ATS functions 
are fully restored.
§ 73.546 Automatic transmission system 

monitoring and alarm points.
(a) Each noncommercial educational 

FM broadcast station operating an au
tomatic transmission system shall be 
provided with one or more ATS moni
toring and alarm points. A station em
ployee holding at least a restricted 
radiotelephone operator permit shall be 
on duty at one such point at all times 
when the station is in operation. The 
ATS monitoring and alarm point loca
tion may be at the transmitter site, the 
main studio, an authorized remote con
trol point, or at another authorized loca
tion. If the licensee wishes to establish 
an ATS monitoring and alarm point 
other than at the station transmitter, 
main studio, or an authorized remote 
control point, an informal request is to 
be submitted to the (Commission in
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Washington, D.C. with a description of 
the location of the point and stating the 
basis for its selection. All ATS moni
toring and alarm points shall be under 
the control of, or available to, the licens
ee at all times. Provisions shall be made 
so that unauthorized persons can not 
activate the transmitting system from 
such points.

(b) The following ATS controls or 
alarm functions shall be installed at 
each ATS monitoring and control point 
to be utilized.

(1) A means to turn the transmitting 
apparatus on and off at all times.

(2) An off air monitoring receiver for 
observing the station’s transmitted pro
gram signal and SCA program signal if 
SCA is utilized.

(3) An aural alarm signal as specified 
in paragraph (c) of this section.

(c) An aural alarm at the ATC con
trol and monitoring point shall activate 
in event of any of the following condi
tions :

(1) The transmissions of the station 
are interrupted for a period exceeding 
three minutes.

(2) The transmitter output power falls 
below 90% of the authorized value to 
be used if not automatically corrected 
within 3 minutes.

(3) An alarm that would indicate any 
failure of the'tower lighting equipment 
unless arrangements are made for visual 
observations of the condition of the 
tower lighting as required in § 17.47(a).

(d) In addition to the aural alarms 
specified in paragraph (c), the licensee 
may install visual alarms or signals, and 
alarm circuits indicating other condi
tions at the transmitter site provided that 
there can be recognition between the re
quired alarm signals and those not re
quired.

(e) Whenever a required alarm condi
tion occurs, the alarm signal shall remain 
continuously activated until the condi
tion causing the alarm is corrected or 
manual control of the transmitting sys
tem is assumed, provided that if t visual 
alarm is also provided, the aural alarm 
may be turned off if the visual alarm re
mains activated. A notation shall be 
made in the station’s operating log of 
the time and duration of any ATS alarm 
conditions.

(f) T h e. station employee on duty 
at thte ATS monitoring and alarm point 
is not restricted to a specific duty posi
tion provided that such person can 
monitor the off-air program signal and 
alarm signal employee is the only per
son in attendance at the station, that 
person must also be able to observe and 
respond to an EBS alert as required by 
Subpart G of this part.

(g) The station employees on duty at 
ATS monitoring and alarm points shall 
be fully instructed in procedures to take 
in event of a malfunction of the trans
mission system and receipt of an EBS 
alert.

(h) Station and operator licenses shall 
be posted at each ATS monitoring and 
alarm point according to the provisions 
of § 73.564.

~ [FR Doc.77-531 Filed 1-5-77;8:45 am]
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Title 12— Banks and Banking
CHAPTER II— FEDERAL RESERVE 

SYSTEM
[Beg. B; Docket No. R-0031]

PART 202— EQUAL CREDIT 
OPPORTUNITY

Amendments to Regulation B To  Imple
ment the 1976 Amendments to the Equal 
Credit Opportunity Act
The original Equal Credit Opportunity 

Act (Pub, L. 93-495, the "Act” ) , which 
went into effect on October 28,1975, pro
hibits discrimination in any aspect of a 
credit transaction on the basis of sex or 
marital status. The 1976 Amendments to 
the Act (Pub. L. 94-239) were signed into 
law on March 23, 1976, and will go into 
effect on March 23, 1977. They extend 
the Act’s prohibition of discrimination in 
credit transactions to include discrimina
tion based on race, color, religion, na
tional origin, age (provided the applicant 
has the capacity to contract), receipt of 
income from a public assistance program, 
and the good faith exercise cf rights 
under the Consumer Credit Protection 
Act.

Since the Amendments substantially 
changed the Act, numerous changes were 
necessary in existing Regulation B, which 
implements the Act. The Board of Gov
ernors proposed for comment a revised 
version of Regulation B on July 20, 1976 
(41 FR 29870), and held hearings on 
August 12 and 13, 1976. On the basis of 
comments received and testimony pre
sented, the Board published a second pro
posal for comment on November 8, 1976 
(41 FR 49123).

After consideration of the additional 
comments received, the Board has revised 
the second proposal (the “November pro
posal” ). The changes are discussed in 
detail below. The revised Regulation B, 
published herein, will become effective 
on March 23, 1977. Creditors are re
quired to comply with the provisions of 
the existing Regulation B until that time.
S e c t io n  202.1—A u t h o r it y , S c o pe , E n 

f o r c e m e n t , P e n a l t ie s  and  L ia b il it ie s , 
I n t e r p r e t a t io n s

Sections 202.1(a) and (b) are identical 
to the November proposal. In section 
202.1(c) (1), the words “actual and puni
tive” have been inserted before “dam
ages” to clarify that under the Act a 
creditor’s civil liability extends to both 
actual and punitive damages, and that 
the dollar limitations in section 706(b) 
of the Act apply only to the liability for 
punitive damages. The final clause of 
section 202.1(c) (2) has been modified to 
conform more closely to the statutory 
language; “or approval” has been added 
after “such rule, regulation, Cor] inter
pretation,” and “rescinded” has been 
added after “ is amended.” The rest of 
this section is identical to the November 
proposal.
S e c t io n  202.2=—D e f in it io n s  and  R u l e s  

o f  C o n st r u c t io n

Section 202.2(a)—Definition of “Ac
count” . The definition is identical to the 
November proposal and substantially

similar to the definition in existing Regu
lation B.

Section 202.2(b)—Definition of “Act” . 
The definition is identical to the Novem
ber proposal.

Section 202.2(c)*—Definition of “Ad
verse action” . The definition is drawn 
from section 701(d) (6) of the amended 
Act and is similar to the November pro
posal. Section 202.2(c)(1) describes the 
actions by a creditor that will trigger the 
requirements imposed by the Act and the 
regulation relating to notification of ac
tion taken, statement of reasons for ad
verse action, and record retention. Para
graph (i) is based on the statutory lan
guage of section 701(d)(6) ; it provides 
that adverse action occurs where an ap
plicant requests credit and the creditor 
refuses the request. In addition, para
graph (i) encompasses the situation in 
which a creditor rejects an applicant’s 
initial request, but makes a counter-offer. 
This approach combines provisions of 
paragraphs (i) and (ii) of the November 
proposal. If the applicant uses or accepts 
the counter-offer, no adverse action oc
curs. However, if the applicant does not 
use or expressly accept/the credit, ad
verse action does occur.

Paragraphs (ii) and (iii) describe 
other actions on the part of the creditor 
that constitute adverse action.

Section 202.2(c) (2) lists the actions 
that do not. constitute adverse action. 
Paragraph (i) provides that a change in 
the terms of an account “expressly 
agreed to by an applicant” is not ad
verse action. Paragraph (n) provides 
that adverse action does not occur if a 
creditor takes action or forbears from 
taking action regarding inactivity, de
fault, • or delinquency on an account. 
Paragraph (iii) provides that a refusal 
to authorize a point of sale or loan trans
action that would exceed an applicant’s 
existing credit limit is not adverse ac
tion. This paragraph differs from the 
November proposal in not requiring that 
the applicant be advised of the credit 
limit in advance. However, a point of sale 
refusal of credit is adverse action if the 
refusal occurs for a reason other than 
exceeding the pre-established credit 
limit.

Paragraphs (iv) and (v) provide that 
a refusal to extend credit because appli
cable law prohibits the creditor from ex
tending such credit, or because the credi
tor does not offer the type of credit re- 
quested, does not constitute adverse ac
tion. The latter provision is intended to 
apply, for example, where an applicant 
requests a credit card from a creditor 
that does not issue credit cards. How
ever, if an applicant requests a loan at 
an interest rate of 2 percent and this re
quest is refused because the creditor’s 
policy is to make loans only at 18 per
cent, this refusal is adverse action. Para
graph (v) is not intended to exempt this 
type of refusal.

Section 202.2(d)—Definition of “Age” . 
The definition is identical to the No
vember proposal. It indicates that the 
amended Act’s protection against dis
crimination based on age extends only to
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natural persons and not to business 
entities.

Section 202.2(e)—Definition of “Appli
cant” . The definition is identical to the 
November proposal. It is similar to the 
definition in the existing regulation.

Section 202.2(f)—Definition of “Appli
cation” . The definition of “application” 
is identical to the Novemberproposal and 
is substantially similar to existing Reg
ulation B.

Although the definition of a “ com
pleted application for credit” has been 
modified, it remains substantially the 
same as in the November proposal. The 
words “such information” in the final 
clause of the first sentence replace “the 
approvals or reports” to make clear that 
the requirement of reasonable diligence 
is not limited to governmental approvals 
or reports. The final sentence requires 
that, where an application is incomplete 
as to matters susceptible to completion 
by the applicant, the creditor shall make 
a reasonable effort to notify the applicant 
and allow a reasonable opportunity for 
completion of the application.

Section 202.2(g)—Definition of
“Board” . The definition is identical to the 
November proposal. “

Section 202.2(h)—Definition of “Con
sumer credit” . Thè definition is identical 
to the November proposal 

Section 202.2 (i) —Definition of “Con
tractually liable” . The definition is iden
tical to the November proposal.

Section 220.2 (j)—Definition of
“Credi?’ . The definition is identical to 
the November proposal.

Section 202.2 (k)—Definition of “Credit 
card” . The definition is identical to the 
November proposal.

Section 2 0 2 .2 (1 ) —Definition of “Credi
tor” . The definition is substantially iden
tical to the November proposal. The pro
visions on potential liability of assignees 
for violations committed by other credi
tors is now limited to situations in which 
the assignee had reasonable notice of the 
illegal acts. In this respect, this defini
tion is identical to the July" proposal.

Section 2022 (m) —Definition of
“Credit transaction”. The definition is 
identical to the November proposal. It 
modifies existing Regulation B by delet
ing the phrase “solicitation of prospec
tive applicants by advertising or other 
means.” Discriminatory advertising prac
tices remain subject to I 202.5(a), which 
prohibits discouraging applications.

Section 202.2 (n) —Definition of “ Dis
criminate against an applicant” . The 
definition is identical to the November 
proposal and is substantially similar to 
the definition in existing Regulation B.

Section 202.2(o) —Definition^ of “El
derly” . This is a new definition which sets 
the exact age at which an applicant is 
deemed elderly. Age 62~was chosen since 
that is the earliest age at which retire
ment benefits are paid by the Social Se

curity Administration.
The addition of this definition neces

sitates the relettering of subsequent 
definitions.

Section 202.2 (p) —Definition of “Em
pirically derived credit system” , The defi-

nition is similar to the November pro
posal. It implements section 701(b) (3) of 
the amended Act. Section 202.2(p)(l) 
describes an “empirically derived credit 
system.” Such a system Js defined as a 
credit scoring system that evaluates, on 
the basis of a numerical score, the likeli
hood of an applicant’s repaying the credit 
requested. 'Die score is based on key at
tributes of the applicant and the credit 
which have been selected and weighted in 
accordance with the creditor’s experience 
•With past applicants. The system must 
be based on experience which is not .out
dated. The system may include a sub
jective evaluation ofs other information 
as long as the determination of credit- 
worthiness is primarily controlled by the 
empirically derived aspects of the system.

Section 202.2 (p) (2) of the definition 
prescribes the Board’s standards for a 
“demonstrably and statistically sound” 
system as required by the amended Act. 
First, if the entire applicant population 
of the creditor is not used in developing 
the system, the sample groups of appli
cants which are used must be obtained 
in accordance with appropriate sampling 
principles so as to fairly represent the 
characteristics of the underlying popula
tion. If proper methods are used in the 
system’s development, consideration of 
the characteristics of the applicant popu
lation need not include actual sampling 
or scoring of rejected applicants.

Second, the Board’s standards permit 
a creditor, as a matter of business judg
ment, to set the acceptance score high 
or low depending upon its business ob
jectives.

Third, the system’s predictive ability 
must be validated during the develop
ment process. One method of validation 
is to apply the model to accumulated 
credit experience and then to use statis
tical tests to compare predictive ability 
with actual results. In addition, there 
are other methods available to ascertain 
whether the model will perform at a sta
tistically significant rate. No particular 
confidence level is specified in the reg
ulation; however, system developers may 
note that courts in employment cases 
have shown a preference for a 95 per
cent level.

Fourth, the system's predictive ability 
must be regularly revalidated as it is 
used. The techniques used for revalida
tion, the frequency with which it occurs, 
and the population of applicants used to 
test continuing predictive ability will 
vary depending upon the creditor and 
credit system involved. Usually revalida
tion will use the same statistical tests 
as the initial validation, except that 
more recent credit experience is used.

Section 202.2 (p) (3) provides that a 
creditor may borrow either a fully devel
oped credit system or credit experience 
from which an empirical system can be 
developed. A borrowed system or a system 
based on borrowed information must 
meet the standards prescribed in subsec
tions (1) and (2) above. In addition, a 
creditor adopting a borrowed system or 
using borrowed data must validate the

system against its own credit experience, 
as soon as such information is available. 
Thus, if the borrowing creditor has ac
cumulated credit experience using a 
judgmental system or a different scoring 
system, the borrowed system can be val
idated using this information even be
fore the borrowing creditor commences 
use of the new empirical system. How
ever, if the creditor has no credit experi
ence of its own, then validation may be 
deferred unti| such experience is accu
mulated. If a borrowed system fails to 
pass a test of its validity then it is no 
longer a demonstrably and statistically 
sound, empirically derived credit system. 
The borrowing creditor must then either 
discontinue use of the system or use it 
accepting the risks and requirements in
herent in a judgmental system.

Section 202.2(g)—Definition of “Ex
tend credi?’ and “Extension of credit” . 
The. definitions are identical to the 
November proposal.

Section 202.2 (r)—Definition of “Good 
faith.”  The definition is identical to the 
November proposal.

Section 202.2(s)—Definition of “Inad
vertent error” . The definition was drawn 
from § 202.11(a) of existing Regulation 
B, relating to mechanical errors, and is 
identical to the November proposal.

Section 202.2(t)—Definition of. “Judg
mental system of evaluating applicants” . 
The definition is identical to the Novem
ber proposal. The term is intended to en
compass all systems for evaluating cred
itworthiness other than “demonstrabl;’ 
and statistically sound, empirically de
rived credit systems.”

Section 202.2 (u) —Definition of “Mari
tal status” . The definition is identical to 
the November proposal.

Section 202.2(v)—Definition of “Nega
tive factor or value” . Section 701(b) (3) 
of the Act forbids the assigning of a neg
ative factor or value to the age of an el
derly person in the operation of a de
monstrably and statistically sound, em
pirically derived credit system. The 
definition of “negative factor or value” is 
similar to the November proposal. How
ever, because of the addition of a defi
nition of the word “elderly,” the effect of 
this definition upon a credit scoring sys
tem is now very different.-

Since the November proposal did not 
define “elderly,” under that proposal 
each applicant would have been “elder
ly” with respect to all younger applicants. 
Accordingly, an applicant could not have 
been given a score lower than that of any 
younger applicant, regardless of the 
creditor’s experience. Comments indi
cated that, as a general rule, older per
sons are the most creditworthy group on 
the basis of age, but that certain groups 
of middle-aged applicants are less credit
worthy than younger applicants. The 
November proposal would have caused 
undue distortion in the points assigned 
to age and might have led system users 
to cease using age as a variable. If elder
ly applicants are empirically the most 
creditworthy, then dropping age as an 
indicator could have had the effect of re
ducing the amount of credit extended to 
older persons.
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Because “elderly ” is now defined as age 
62 and above, the regulation has a dif
ferent impact upon scoring systems. 
Generally a demonstrably and statis
tically sound, empirically derived credit 
system which uses age as a scoring factor 
should assign to an elderly applicant the 
number of points indicated by experi
ence. However, in no event may an elder
ly applicant receive fewer points for age 
than are assigned to the class of appli
cants that are not elderly and are most 
favored on the basis of their age. The 
highest score on the basis of age given 
to applicants who are less than 62 creates 
a floor; persons 62 or older may not be 
given a score beneath that floor. Except 
for this limitation, applicants may be 
given the number of points on the basis 
of age which experience indicates.

Section 202.2 (w)—Definition of
uQpen-end credit” . The definition is 
identical to the November proposal.

Section 202.2 (x )—Definition of “Per
son” . The definition is identical to the 
November proposal.

Section 202.2 (y )—Definition of “Perti
nent element of creditworthiness” . The 
definition is similar to the November pro
posal. Section 701(b) (2) of the amended 
Act permits a creditor to inquire about 
an applicant’s age or whether an appli
cant’s income derives from a public as
sistance program, if such inquiry is for 
the purpose of determining pertinent ele
ments of creditworthiness. The Board 
has defined pertinent element of credit- 
worthiness as information having a de
monstrable relationship to a determina
tion of creditworthiness. The definition 
varies from the November proposal by 
expressly stating that this definition re
lates only to judgmental systems. In ad
dition, use of the term “manifest” in con-, 
nection with the information’s relation to 
creditworthiness has been deleted. Credi
tors should be on notice, however* that 
court decisions pertaining to the so- 
called “effects test” do require that the 
relationship between the defendant’s 
practices and the defendant’s actual 
needs be “manifest.” This definition does 
not preclude a court applying the effects 
test to credit practices from reading a 
requirement of manifestness into the re
lationship between credit practices and 
creditworthiness.

Section 202.2(e)—Definition of “Pro
hibited basis” . The definition is substan
tially similar to the November proopsal. 
The phrase is defined in terms of those 
characteristics that, under the amended 
Act, may not be considered in any aspect 
of a credit decision or may be considered 
only in a limited fashion. A footnote in
terprets the statutory language of sec
tion 701(a)(1) as referring not only to 
an applicant’s race, color, religion, na
tional origin, sex, marital status, or age, 
but also to such characteristics of other 
persons who may be indirectly involved 
in the transaction. This definition differs 
from the November proposal by expressly 
stating that an exercise of rights under a 
State law substituted for the Consumer 
Credit Protection Act is equally protected 
by the Act and this regulation.

Section 202.2 (aa) —Definition of “Pub
lic assistance program”. Section 701(a)

(2) of the amended Act prohibits dis
crimination against an applicant: “ be
cause all or part of the applicant’s in
come derives from any public assistance 
program.” The definition provides some 
examples of such programs, but the term 
is not limited to the types of income 
cited. This definition differs from the 
November proposal by no longer requir
ing that the periodic income supplement 
be directed. A program’s assistance may 
be indirect while still falling within the 
ambit of this definition.

Section 202.2 (bb)—Definition of
“State” . The definition is identical to the 
November proposal.

Section 202.2 (cc) —Captions and
catchlines. The section is intended to in
dicate the non-substantive nature of 
captions and catchlines. It is derived 
from § 226.2(11) of Regulation Z.

Section 202.,2 (dd)—Footnotes. The sec
tion gives footnotes to the regulation the 
same legal effect as the text.
S e c t io n  202.3—S pe c ia l  T r e a t m e n t  fo r  

C e r t a in  C lasse s  o f  T r a n sa c tio n s

Four classes of transactions are given 
special treatment in the existing Regula
tion B: incidental, business, securities, 
and public utilities credit. Section 202.3 
provides specialized treatment for these 
classes and for one additional class, cred
it extended to governmental units. The 
Board has determined to adopt this sec
tion as proposed with the changes dis
cussed below.

Public comments suggested that no 
reason relating to creditworthiness 
justifies an inquiry concerning the sex 
of an applicant for utilities, business, or 
incidental credit. In responge to these 
comments, the Board has modified this 
section to provide that § 202.5(d) (3), 
which prohibits inquiries about an ap
plicant’s sex, applies to public utilities 
and business credit transactions. This 
prohibition is also applicable to inci
dental credit transactions unless infor
mation relating to the sex of an appli
cant is required for medical records or 
similar purposes. This exception is in
tended to allow persons providing health 
services to rely upon medical records as 
a source of information when extending 
credit, even though the records may con
tain information relating to the sex of 
an applicant.

A number of commentators urged the 
Board to prohibit inquiries as to marital 
status in business credit transactions. 
The Board has not followed this sugges
tion because to do so would require the 
revision of forms and, in view of the 
variety and volume of business transac
tions, the revision would be costly and 
disruptive. Furthermore, it is doubtful 
that this burden would be justified since 
the traditionally close personal contact 
between business creditor and applicant 
makes it likely that marital status will 
be known by. the creditor regardless of 
the informational bar.

The Board believes that, as a general 
rule, applicants for business credit are 
more sophisticated than applicants for 
consumer credit and, thus, there is no

need to explain reasons for adverse'ac
tion to all business credit applicants. Ap
plicants for business credit who wish to 
know the reason for adverse action may, 
of course, request an explanation from 
tiie creditor as provided in § 202.3(e) (2). 
Similarly, § 202.3(e) (4) grants business 
credit applicants the right to request re
tention of records by the creditor within 
90 days of adverse action. Under § 202.3
(e) (2), the period during which the re
quest must be made commences only 
when the applicant is notified orally or 
in writing of the adverse action by the 
creditor.

The Board has determined that spe
cial treatment for business transactions 
is also warranted for record retention 
provisions of the regulation. The require
ments to retain records involve signifi
cant costs for creditors. The recordkeep
ing requirement would be particularly 
burdensome since applications for com
mercial credit typically involve a much 
greater volume of documents than appli
cations for consumer credit.
S e c t io n  202.4— G en eral  R u l e  C o n c e r n 

in g  D is c r im in a t io n

The section is identical to the Novem
ber proposal.

S e c t io n  202.5—R u l e s  C o n c e r n in g  
A p p l ic a t io n s

Sectioni 202.5(a)—Discouraging appli
cations. The section is identical to the 
November proposal.

Section 202.5(b)—General rules con
cerning requests for information. Section 
202.5(b)(1) is unchanged from the No
vember proposal. It corresponds to § 202.- 
5(a) of existing Regulation B, except 
that the phrase “continued ability to re
pay” was deleted to underscore the fact 
that a creditor’s access to information is 
not linfited to determining the probable 
continuity of an applicant’s incopie- 
Thus, the only barriers to a creditor’s 
obtaining, as opposed to considering, in
formation are those contained in § 202.5. 
Footnote 4 makes clear that § 202.5(b) (1) 
neither limits nor abrogates laws regard
ing privacy, privileged information, or 
similar matters.

Section 202.5(b) (2) deals with infor
mation collection relating to the moni
toring or enforcement of compliance 
with the amended Act, Regulation B, or 
other Federal or State laws. The first 
sentence refers explicitly to the infor
mation collection requirements of § 202.- 
13. It has been revised from the Novem
ber proposal by the addition of anintro- 
ductory phrase, “notwithstanding any 
other provision of this section,” to clarify 
that this provision supersedes informa
tion barriers contained in subsections (c) 
and (d) of § 202.5. Any State law that 
precludes a creditor from requesting an 
applicant's race/national origin, sex, and 
marital status, and thus conflicts with 
§ 202.13, is preempted by § 202.11(b) (1)
(iii). •

The second sentence of § 202.5(b) (2) 
permits creditors to comply with regula
tions, orders, or agreements (issued by 
or entered into with a Federal or State
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court or enforcement agency) that re
quire the collection of information to 
monitor or enforce compliance with the 
amended Act or other State or Federal 
law, such as the Federal Fair Housing 
Act, administered by the U.S. Depart
ment of Housing and Urban Develop
ment̂  The Board has substituted the 
words “may obtain” for “shall obtain” 
to clarify that the provisions of the sec
ond sentence of (b) (2) are permissive 
and not mandatory. In addition, the 
scope of the provision has been expanded 
by the inclusion of the word “regulation” 
in the first clause and by the insertion of 
the words “ or enforce” within the phrase 
“to monitor compliance.”

Finally, § 202.5(b) (3) clarifies the 
point that some information barriers of 
§ 202.5 are not applicable to special pur
pose credit programs as defined in § 202.8, 
or with regard to § 202.7(e) relating to 
insurance.

Section 202.5(c)—Information about a 
spouse or former spouse. Sections 202.5
(c) and (d) are specific exceptions to the 
general rule of § 202.5(b) (1). Sections 
202.5(c) (1) and (2) are identical to the 
November proposal and are derived from 
§ 202.5(b) of the existing regulation. 
Paragraph (iv), relating to reliance on 
community property, differs from the 
corresponding provision of existing Reg
ulation B, which permits a creditor to 
request and consider information about 
an applicant’s spouse if the applicant “ is 
relying on community property * * * as 
a basis for repayment of the credit re
quested.” The revised provision permits 
such inquiries whenever the applicant 
“resides” in a community property. State 
or when the applicant, in applying for 
credit, is relying on property that is 
relying on property that is located in a 
community property State.

Section 202.5(c) (3) has been expanded. 
As in the November proposal, it permits 
a creditor to ask an applicant to list any 
account upon which the applicant is li
able and to disclose the name and ad
dress in which such an account is car
ried. A second sentence has been added 
that permits a creditor to ask about 
other names in which the applicant has 
previously received credit.

Section 202.5(d)—Information a credi
tor may not request. Except for editorial 
changes, this section is the same as the 
November proposal. Section 202.5(d) (1) 
restates the provisions of §§ 202.4(c) (1) 
and (2) of existing Regulation B, except 
that the language, “or as required to 
comply with State law governing permis
sible finance charges or loan ceilings,” 
was deleted as unnecessary, since § 202.11
(b) (1) (ii) preempts any provision of 
State law regarding married persons.

The structure of § 202.5(d) (1) has been 
changed from the existing regulation to 
state the rule relating to marital status 
inquiries more clearly. If an applicant 
applies for an individual, unsecured ac
count, a creditor may not inquire about 
the applicant’s marital status unless the 
community property exception, which 
conforms to § 202.5(c) (2) (iv), applies. 
Creditors should note that this informa-
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tional bar applies notwithstanding the 
existence of a State necessaries law or 
family expense statute.

In the second sentence of § 202.5(d)
(1) , the phrase that appeared in the No
vember proposal, “ in all other instances,” 
has been replaced by the phrase “Where 
an application is for other than indi
vidual, unsecured credit * * *” In addi
tion, the limitation regarding terms that 
may be used in marital status inquiries 
is stated in a separate sentence, to clarify 
that the limitation applies in all instances 
where such inquiries are permissible, in
cluding in community property States. 
Section 202.5(d) (1) also makes clear that 
a creditor may explain that the category 
“ unmarried” includes single, divorced, 
and widowed persons.
Section 202.5(d)(2) replaces §§ 202.4
(c) (3) and 202.5(d) (1) of existing Reg
ulation B relating to alimony, child sup
port, and separate maintenance. The 
first sentence of this provision states the 
general requirement that a creditor must 
first disclose to an applicant that income 
from alimony, child support, or separate 
maintenance need not be revealed by 
the applicant unless the applicant is re
lying on such income to establish cred
itworthiness. The second sentence is in
tended to alert creditors that a general 
inquiry regarding source of income, 
without further specification, may lead 
an applicant to list alimony, child sup
port, or separate maintenance income. 
Therefore, unless an inquiry is phrased 
in terms of salary, wages, or similarly 
specified income as opposed to general 
inquiries about income, disclosure by the 
creditor concerning the optional nature 
of such a listing is required.

Because the disclosure regarding ali
mony, child support, or separate main
tenance income is required both in oral 
and on written applications, the word 
“ appropriately” has been substituted for 
“first conspicuously.”

A number of commentators urged the 
Board to delete the word “separate” from 
“separate maintenance” in the 202.5
(d) (2) disclosure provision, on the 
ground that many application forms that 
comply with the existing version of Reg
ulation B do not draw such a distinction 
and, thus, could be considered inade
quate under the new regulation. The 
Board has adopted the provision as pro
posed. However, since these comments 
express a valid concern, the Board has 
added a footnote to 202.5(e) of the reg
ulation that permits a creditor to con
tinue. “to "use any application form that 
complies with the requirements of the 
October 28,1975, version of Regulation B 
iuntil its present stock of those forms is 
exhausted or until March 23, 1978, 
whichever occurs first.” '

Section 202.5(d)(3) expressly prohib
its a creditor from asking about an ap
plicant’s sex, and incorporates the cour
tesy titles provision of § 202.4(c) (4) of 
existing Regulation B. As in § 202.5(d) 
(2), the word “appropriately” has re
placed the words “first conspicuously” 
for the reasons mentioned above.
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Section 202.5(d) (4) incorporates the 
limitation. regarding child bearing in
quiries contained in the first sentence 
of § 202.5(h) of the existing regula
tion; tiie second sentence of § 202.5(h) 
is found in § 202.6(b) (3) of this regu
lation. The provision makes clear that 
the prohibition as to child bearing in
quiries does not preclude a creditor 
from asking about the number and 
ages of an applicant's dependents or 
about dependent-related financial obli
gations or expenditures. For purposes of 
clarification, the Board has added a final 
clause to emphasize that a creditor may 
ask questions relating to dependents 
only if it asks all applicants such 
questions.

Section 202.5(d) (5) prohibits inquiries 
about the race, color, religion, or na
tional origin not only of applicants but 
also of any other person in connection 
with a credit transaction, except as pro
vided by § 202.5(b) (3) relating to special 
purpose credit programs or as required 
by § 202.5(b) (2) for compliance-moni
toring purposes. The final sentence ex
plicitly permits a creditor to inquire 
about an applicant’s permanent resi
dence and immigration status.

Section 202.5(e)—Application forms. 
The content of § 202.5(e) remains essen
tially unchanged from the November 
proposal. However, a number of com
ments noted that certain provisions of 
this regulation might necessitate changes 
in creditors’ forms less than a year after 
creditors modified their forms to comply 
with the October 28, 1975 version of the 
regulation. In order to minimize the 
financial burden cf any further changes 
that may be required, a footnote has been 
added, permitting creditors to continue 
to use application forms that comply 
with the requirements afthe 1975 version 
of Regulation B until present stocks of 
those forms are exhausted or until 
March 23, 1978, whichever occurs first.

In response to numerous comments, 
§ 202.5(e) has also been redrafted to un
derscore the point that Regulation B 
does not require the use of written ap- 
plications or, if written forms are used, 
does not require the use of any of the 
sample applications approved by the 
Board. If a creditor chooses to use writ
ten applications, it has four options. 
First, a creditor may design its own 
forms. Second, a creditor may use forms 
prepared by another person, for example, 
another creditor or a trade association. 
Third, a creditor may use any appropri
ate model form included in Appendix B 
of Regulation B. (The Appendix B forms 
will be published separately in the near 
future.) Finally, a creditor may use a 
modified version of any appropriate Ap
pendix B form.

The phrase “appropriate model form” 
has been used to emphasize that the five 
forms contained in Appendix B are each 
designed for use in a different situation. 
For example, one form is intended for 
use only in open end, unsecured credit 
transactions; another is intended for use 
in community property States. There
fore, the protection accorded creditors
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using the model forms applies only if the 
form “appropriate” to a particular situa
tion is used or modified as provided in 
§ 202.5(e) . r

Section 202.5(e) enumerates the three 
ways in which a creditor may modify an 
appropriate Appendix B form to satisfy 
its needs. First, a creditor may ask for 
additional information if such a request 
is not prohibited by § 202.5. Second, a 
creditor may delete any information re
quest. Third, a creditor may rearrange 
the order of the questions. In each in
stance, however, a creditor must include 
the appropriate notices in the appropri
ate places if information regarding cour
tesy titles, alimony, child support, or 
separate maintenance payments, . or 
marital status is solicited.

The modification of an appropriate 
Appendix B form by deleting or re
arranging informational items will not 
affect a creditor’s protection under sec
tion 706(e) of the amended Act from 
civil liability arising from the use of the 
form. If a creditor adds an informational 
item not expressly permitted by the reg
ulation, the creditor may not rely upon 
the protection of § 706(e) with respect 
to that additional item.

Finally, the language of the November 
proposal expressly permitting creditors 
to add the ECOA notice to their forms 
has been deleted for two reasons. First, 
footnote 6 addresses the problem of using 
forms that contain the ECOA notice pre
scribed by the October 28, 1975 version 
of Regulation B. Second, supplying an 
ECOA notice at the time that an appli
cant applies for credit will not satisfy 
the requirement of § 202.9(a) that such 
a notice be provided when adverse action 
is taken.

S e c t io n  202.6— R u l e s  C o n c e r n in g  
E v a l u a t io n  o f  A p p l ic a t io n s

Section 202.6 deals with the use of in
formation in the evaluation of credit 
applications, and elaborates on the sub
stantive provisions of section 701 (a) 
and (b) o f the amended Act.

Section 202.6(a)—General rule con
cerning the use of information. Section 
202.6(a) is substantially similar to the 
November proposal. Subject to two 
qualifications, the basic provision of this 
section is that a creditor may consider, 
in evaluating an application, any infor
mation that it obtains. The first qualifi
cation is that no information may be used 
to discriminate against an applicant on 
a prohibited basis, except, as provided in 
g 202.8 regarding special purpose credit 
programs. Second, a creditor’s use of in
formation is limited by the specific prohi
bitions contained in §§ 202.5 and 202.6 of 
the revised regulation. The rule adopted 
in § 202.6(a) subsumes the first sentence 
of § 202.5 (k) of existing Regulation B.

The use of the words “to discriminate” 
is intended to underscore the fact that 
the general rule regarding use of infor
mation is not limited to intentional acts 
of discriminatimi. The amended Act pro
scribes intentional discrimination and 

• also may be interpreted as prohibiting 
actions that have the effect of discrimi-
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nating against applicants on any prohib
ited basis.

The footnote has been shortened in the 
final version. It refers to the legislative 
history of the amended Act, which shows 
that Congress intended certain judicial 
decisions enunciating the “effects test” 
in the. employment area to be applied in 
the credit area, especially with respect to 
the allocation of burdens of proof.

As a judicial doctrine, the effects test 
is not well suited to regulatory imple
mentation. In addition, it is, of course, 
subject to change as it is examined and 
applied by the courts.

Section 202.6(b)—Specific rules con
cerning use of information. Section 202.- 
6(b) is substantially similar to the No
vember proposal and contains specific 
limitations on the use of information. 
Section 202.6(b) (1), which bars (with 
certain exceptions) a creditor from tak
ing any prohibited basis into account in 
evaluating creditworthiness, is identical 
to the November version.

Footnote 8 does not broaden the au
thority granted by § 202.5 to ask about 
marital status; rather, where the credi
tor can ask marital status under § 202.5, 
the footnote permits a creditor to con
sider it in connection with rights and 
remedies.

Section 202.6(b) (2) has been adopted 
without change from the November pro
posal. Paragraph (i) expressly prohibits 
a creditor from taking into account an 
aoplicant’s age (provided the applicant is 
old enough to enter into a binding con
tract) or whether an applicant receives 
income from any public assistance pro
gram, except as otherwise provided in the 
section. The wording of paragraphs (ii) 
and (iii) emphasizes the distinction be
tween the consideration of age in em
pirically derived credit systems and judg
mental systems. In a judgmental system, 
a creditor is permitted to consider an 
applicant’s age and whether an appli
cant’s income derives from any public as
sistance program, but only for the pur
pose of determining a pertinent element 
of creditworthiness. A creditor may use 
age itself as a predictive variable in a 
credit scoring system, but only if such 
system is a demonstrably and statistical
ly sound, empirically derived system. 
Paragraph (iv) is based on section 701
(b) (4) of the amended Act and provides 
that, in any system of evaluating credit- 
worthiness, a creditor may consider the 
age of an elderly applicant when age is 
used to favor the applicant.

With respect to §202.6(bM3), the 
Board has inserted language, which ap
pears in existing Regulation B, to make 
clear that creditors are haired from con
sidering statistics relating to childbear
ing only in connection with evaluating 
creditworthiness. Thus, for example, a 
creditor may consider such statistics in 
connection with marketing research.

Section 202.6(b) (4) is identical to the 
corresponding provision in the November 
proposal.

Section 202.6(b)(5) has been adopted 
as it appeared in the November proposal,

except for the addition of annuity, pen
sion, and other retirement income as in
come that creditors may not discount or 
exclude from consideration. This sub
section corresponds to §§ 202.5(d) (2) 
and 202.5(e) of existing Regulation B.

Section 202.6(b)(6) corresponds to 
§ 202.5 (j) of the existing regulation, and 
is unchanged from the November pro
posal, except for the reinstatement of the 
inadvertent error defense and the phrase 
“contractually liable,”  which appear in 
the existing regulation. The words “when 
available”  in paragraphs (i) and (iii) 
refer to the fact that such credit history 
may not always be available to a creditor. 
A creditor is required to consider such 
credit history only “to the extent that a 
creditor considers credit history in eval
uating creditworthiness of similarly 
qualified applicants for a similar type 
and amount of credit.”

Section 202.6(b) (7) has been adopted 
without change from the November pro
posal. It provides that a creditor may 
consider an applicant’s immigration 
status, whether the applicant is a per
manent resident of the United States, 
and whatever additional information is 
necessary to ascertain rights and reme
dies regarding repayment.

Section 202.6(c)—State property laws. 
This section incorporates the provisions 
of § 705(b) of the Act and is substan
tially identical to § 202.5(1) of the exist
ing regulation. The Board has adopted 
it without change from the November 
proposal.

S e c t io n  202.7— R u l e s  C o n c e r n in g  
E x t e n s io n s  o f  C r ed it

Section 202.7(a)—Individual accounts. 
This section is identical to the November 
proposal. It corresponds to § 202.4(b) of 
the existing regulation.

Section 202.7(b)—Designation of
name. Section 202.7(b) has been adopted 
without change from the November pro
posal and is substantially the same as 
§ 202.4(e) of existing Regulation B. The 
section prohibits a creditor from requir
ing an applicant to open and maintain 
an account in a spouse’s name, although 
an applicant may use such a name if de
sired. The provision permits an appli
cant to use a birth-given- first name with 
a birth-given surname, spouse’s sur
name, or a combined or hyphenated sur
name.

This provision should not * be inter
preted as requiring creditors to redesign 
systems in order to handle occasional 
requests for combined names or other 
names that contain more than the usual 
number of characters. -

Section 202.7(c)—Action concerning 
existing open end accounts. Section 
202.7(c) (1) is identical to the November 
proposal and is derived from § 202.5(i)
(1) of existing Regulation B. It pro
hibits creditors from taking certain ac
tions on the basis of an applicant’s re
tirement, attainment of & certain age, 
change of name, or change of marital 
status.
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Section-202.7(c) (2) is substantially 
similar to the November proposal and is 
derived from § 202.5 (i) (2) of existing 
Regulation B. It permits a creditor to re
quire a reapplication on the basis of a 
change in marital status in certain in
stances where open end credit was 
granted to an applicant based on income 
earned by the applicant’s spouse. The 
November proposal, unlike existing Reg
ulation B, would have permitted credi
tors to require reapplication i i  those 
instances on the basis of a change in 
name as well as on the basis of a change 
in marital status. Comments pointed out 
that a change in name does not always 
indicate a change in marital status, and 
that only the latter is a cause for possible 
concern about changed financial cir
cumstances. In addition, women are 
more likely to change their names upon 
change in marital status than are men, 
so that the November version of this pro
vision might disfavor women. Therefore, 
the Board has decided to delete the 
words “name or” before “marital status” 
in § 202.7(c) (2).

Section 202.7(d)—Signature of spouse 
or other person. Section 202.7(d) cor
responds to f 202.7 of existing Regula
tion B, governing requests for the signa
ture of a spouse or other person. The 
section has been revised for clarity.

Section 202.7(d) (1) states the general 
rule contained in § 202.7(a) of the exist
ing regulation, and in the first sentence 
of § 202.7(d)(1) of the November pro
posal. It prohibits a creditor from requir
ing the signature of a spouse or other 
person, other than a joint applicant, on 
any credit instrument if the applicant 
qualifies under the creditor’s standards 
of creditworthiness for the credit re
quested.

The words “or other person, other than 
a joint applicant” have been added to 
the November version to accomplish two 
objectives. The addition of the first part 
of the phrase makes clear that creditors 
may not discriminate in imposing signa
ture requirements upon applicants, 
whether or not the additional signature 
required is that of the applicant’s spouse. 
In this respect, the addition merely con
tinues the rule of existing § 202.7(a). 
The second part of the phrase has been 
added to underscore the fact that where 
two persons voluntarily apply jointly for 
Gredit, a creditor may obtain the signa
ture of the joint applicant.

The remainder of § 202.7(d) comprises 
exceptions to, and elaborations on, the 
general rule. Section 202.7(d) (2) relates 
to unsecured credit where property is 
relied upon. This subsection includes the 
second sentence of § 202.7(d)(1) of the 
November proposal, concerning the fac
tors that creditors may consider in eval
uating the property relied upon, with 
new material that explains that the cred
itor may require, if evaluation indicates 
that it is necessary, a signature on any 
instrument needed to gain access to the 
property in the event of default. For ex
ample, such an instrument might be a 
waiver of dower rights.

Section 202.7(d) (3) relates to unse
cured credit in community property 
States, and is substantially the same as 
§ 202.7(d)(4) of the November proposal 
and § 202.7(b) of the existing regulation. 
The provision adopted by the Board dif
fers from the November proposal in that 
the criterion defining instruments on 
which creditors may require signatures 
is changed from “necessary” to “neces
sary, or reasonably believed by the credi
tor to be necessary, Under applicable 
State law.” This change is in response 
to comments indicating the difficulty in 
some States of determining what instru
ments are legally required in some in
stances. It conforms the standard for' 
this subsection to that established for 
secured credit in existing Regulation B, 
and for all categories (unsecured rely
ing on property, unsecured in community 
property State, and secured) in the final 
regulation.

Section 202.7(d) (4) relates tp secured 
credit, and corresponds to § 202.7(d) (2) 
of the November proposal and § 202.7(c) 
of the existing regulation. The phrase 
“and the applicant’s spouse has or will 
have an interest in the property being 
offered as security,” which appeared in 
the November proposal, has been deleted 
because some commentators cited State 
laws under which, even though a per
son’s spouse has no interest in property 
owned by the person, the spouse's signa
ture is required to pass clear title. The 
words “or other person” have been added 
after “spouse” to take account of the 
situation where a person other than the 
applicant’s spouse holds an interest in 
the property being offered as security. 
Finally, “necessary” has been changed 
to “necessary, or reasonably believed 
* * * ,” as explained above with reference 
to § 202.7(d) (3). v

Section 202.7(d) (5) relates to credit in 
connection with which the personal lia
bility of a person other than the appli
cant (and other than a joint applicant 
or applicants, if any) has been found 
necessary. An example, given in foot
note 10, is the situation where an ap
plicant requests individual credit and 
relies on income of another person. This 
subsection corresponds to § 202.7(d) (3) 
of the November proposal. Aside from 
the addition of footnote 10, it differs 
from the November proposal in two re
spects. First, “an additional party” re
places “a party other than the appli
cant” to indicate that, where persons 
apply voluntarily for joint credit, the 
restrictions stated in this paragraph do 
not apply. For example, if a person and 
his or her spouse apply for joint credit, 
the creditor does not violate Regulation 
B by obtaining .the signature of the 
spouse. Second, a new sentence has been 
added, providing that guarantors, co
signers, and the like have the same pro
tection under § 202.7(d) as do appli
cants. For example, a creditor cannot 
require the spouse of a guarantor to co
sign the guarantee, unless it could re
quire such signature If the guarantor 
were an applicant for the credit being 
extended.

Section 202.7(e)—Insurance. The pro
vision is similar to the November pro
posal. It states that differences in rates 
and terms of credit-related insurance 
provided to different applicants, and pro
viding insurance to some applicants but 
not to others, do not constitute viola
tions of Regulation B. In response to 
public comment, the Board has added 
a proviso prohibiting creditors from de
nying or terminating credit because 
credit life, health, accident, or disability 
insurance is unavailable due to the ap
plicant’s age. This proviso does not pre
vent creditors from varying the terms 
and conditions of credit because of the 
unavailability, rates, and terms of in
surance.

The last sentence of the section, which 
is also an addition to the November pro- 
posaI~§tates that creditors do not violate 
Regulation B by asking applicants about 
age, sex, or marital status in connection 
with insurance applications.
S e c t io n  202.8— S pe c ia l  P u r p o se  C redit  

P rogram s

In response to comments, the Board 
has made several substantive and tech
nical changes.

Section 202.8(a)—Standards for pro
grams. Section 202.8(a) has been made 
subject to the two general rules con
tained in new § 202.8(b) discussed below. 
Reversing the position taken in the No
vember proposal, the denial of credit to 
an applicant under a special purpose 
credit program constitutes adverse ac
tion, triggering the notice provisions of 
§ 202.9. The Board has changed this sec
tion for two reasons. First, the revised 
provision more closely follows the lan
guage of 701(c) of the Act. Second, while 
§ 202.8 programs are accorded special 
treatment by the Act and the regulation, 
the Board believes that the intended 
beneficiaries of those programs should 
have the same right as other applicants 
to receive a notice of action taken and 
a statement of reasons for denial.

Section 202.8(a) (1) deals with credit 
programs expressly authorized by Fed
eral or State law. Despite numerous re
quests, the Board has not listed any 
programs that qualify under this pro
vision. A great number of programs may 
satisfy the requirements of § 202.8(a) (1), 
but any attempt to list the programs that 
do qualify would involve a detailed re
view of the facts in each case and would 
require an analysis of numerous Fed
eral and State statutes, regulations, and 
judicial and administrative decisions and 
interpretations. Therefore, creditors will 
have to determine, in conjunction with 
any government agency involved in the 
program, whether a particular program 
meets the statutory requirements enun
ciated in Section 701(c) of the Act.

Section 202.8(a)(2) concerns pro
grams where the credit is offered by not- 
for-profit organizations. The only 
change made in this section is the sub
stitution of the phrase “offered by” for 
the terms “administered by.”  This sub
stitution was made in response to com
ments to avoid any misunderstanding
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that a program offered by a not-for- 
profit entity (e.g., a trust) may be ad
ministered by a for-profit organization 
(e.g., a commercial bank).

Section 202.8(a)(3) covers programs 
involving for-profit organizations. It has 
been changed in two respects. First, 
language regarding such an organiza
tion’s participation in a program has 
been added to clarify the point that a 
for-profit organization may satisfy the 
requirements of this section by extend
ing credit pursuant to a program spon
sored by a not-for-profit organization 
or by another for-profit organization. 
For example, a student loan program 
sponsored by a foundation where the 
loans are made by commercial banks or 
a program established by a for-profit 
corporation where economically disad
vantaged employees are assisted in ob
taining credit from local creditors would 
qualify.

The second change involved incor
porating subsection (a) (3) (iii) into new 
8 202.8(b) (2).

Section 202.8(b)—Applicability of
other rules. This section Is new. The first 
paragraph has been added to make ex
plicit what was implied in the previous 
proposals, namely, that all of the other 
provisions of the regulation apply to 
special purpose credit programs to the 
extent that those provisions are not in
consistent with the specific terms of 
8 202.8.

The second paragraph incorporates 
the provisions of § 202.8(a) (3) (iii) of 
the November proposal and applies them 
not only to programs involving for- 
profit organizations (as was the case in 
the November proposal), but also to pro
grams offered by not-for-profit organi
zations.

Section 202.8(b)(2) provides that a 
creditor may determine eligibility for a 
special purpose credit program using 
one or more of the prohibited bases; 
but, once the characteristics of the class 
of beneficiaries are established, a credi
tor may not discriminate among poten
tial beneficiaries on a prohibited basis. 
For example, a creditor might establish 
a credit program for impoverished 
American Indians. If the program met 
the requirements of § 202.8(a), the cred
itor could refuse credit to non-Indians 
but could not discriminate among Indian 
applicants on the basis of sex or marital 
status.

Sections 202.8 (c) and (d)—Special 
rule concerning requests and use of in
formation and Special rule in the case of 
financial need. Except for re-lettering, 
the only modification in these sections 
is that the phrase “or will be”  has been 
added to the first sentence of each to 
underscore the point that new special 
purpose credit programs may be estab
lished after the effective date of the reg
ulation. Both sections permit creditors 
to seek information otherwise barred by 
the regulation in order to determine eli
gibility for special purpose credit pro
grams.

RULES AND REGULATIONS

Section 202.9— Notifications

This section encompasses all of the re
quirements for tiie notices that creditors 
must provide to applicants, except for 
the credit history notice required by 
$ 202.10(b). These requirements appear 
in §§ 202.4(d) and 202.5(m) of existing 
Regulation B.

Section 202.9(a)—Notification of ac
tion taken, ECOA notice, and statement 
of specific reasons. This section sets 
forth the requirements for the content 
and timing of notices and explains to 
whom and by whom notices are to be 
given. Section 202.9(a) (1) requires that 
the notice of action taken be given with
in 30 days after a creditor receives a 
completed application, or within a simi
lar period after taking adverse action. 
In response to public comment, the 
Board has added subsection (iv) to 
§ 202.9(a) (1). It provides that a creditor 
shall notify an applicant of action taken 
within 9Q days after an applicant has 
been notified by the creditor of an offer 
to grant credit other than in substan
tially the amount or in substantially the 
terms requested by an applicant and the 
applicant has not expressly accepted or 
used the credit offered.

Section 202.9(a) (2) specifies the con
tent of the notification when adverse ac
tion is taken. The notification must con
tain the statement of action taken re
quired by existng § 202.5 (m) (1), the 
ECOA notice required by existing 8 202.4
(d), and the statement of specific rea
sons for adverse action (or disclosure of 
the right to such a statement) similar to 
the statement required by present § 202.5
(m) (2). The revised regulation requires 
the notices to be given together because 
the Board believes that publie under
standing of the notices will be thereby 
enhanced. Under the revised regulation, 
the ECOA notice need be given only when 
adverse action is taken. A creditor may 
continue to provide the ECOA notice at 
the application stage, as long as the 
notice is also given when adverse action 
is taken.

Section 202.9(a) (3) provides that, if 
more than one applicant is involved in a 
credit transaction, the notification shall 
be provided to the primary applicant 
where one is readily apparent.

Section 202.9(a) (4) provides that, if 
a transaction involves more than one 
creditor and the applicant is offered and 
accepts credit from any one of them, 
no creditor need furnish a notification of 
adverse action, the ECOA notice, reasons 
for denial, or disclosure of the right to 
such reasons. The creditor extending the 
credit will, of course, give notification of 
approval by implication, since the appli
cant will have received the money, prop
erty, or services requested. If no credit is 
granted, or if credit is offered that is not 
acceptable to the applicant, then each 
creditor must give the required notifi
cation. For example, if an auto dealer 
“shops” an appliaction to several banks 
and one bank extends credit, the provi
sion requires only that bank to provide 
the notice of action taken. However, if

none of the banks offers credit or if the 
credit offered is not acceptable to the ap
plicant, then all the banks must give the 
required notices, as must the dealer if it 
is a “creditor” in the transaction.

Where all creditors in a multiple Credi
tor situation are required to furnish the 
notices, they may arrange for a joint 
notification to be provided through one 
party, provided that such a joint notifica
tion identifies each creditor that consid
ered the application. Disclosure of each 
creditor’s identity, however, is required 
only when the notification is provided by 
a third party. A creditor that directly 
furnishes the required notification to a 
rejected applicant need not identify other 
creditors to whom the application was 
“shopped.”

The last sentence of § 202.9(a) (4) in
sulates a creditor from liability for acts 
or omissions of a third party in those 
cases where the third party agrees to 
supply the notice, provided that the cred
itor follows reasonable procedures to in
sure compliance.

Section 202.9(b)—Form of ECOA 
notice and statement of specific reasons. 
This section is identical to the November 
proposal. It is drawn from existing 
88 202.4(d) and 202.5(m)(2) and (3).

Unlike existing 8 202.4(d), which re
quires creditors to use the sample ECOA 
notice verbatim, 8 202.9(b)(1) provides 
that substantial adherence to the sample 
form constitutes compliance. In addition, 
this section permits inclusion in the 
notice of a reference to a similar State 
statute or regulation and State en
forcement agency.

The text of the notice is identical to 
that contained in existing 8 202.4(d), ex
cept that the additional bases of pro
hibited discrimination have been added 
and, in the last sentence, the word “cred
itor” is used, rather than a blank requir
ing a description of the particular type 
of creditor. The latter change will fa
cilitate the giving of notices by third 
parties on behalf of several different 
types of creditors.

Numerous public comments strongly 
urged the Board to amend 8 202.9(b) (2) 
to allow creditors to state as the reason 
for adverse action the fact that an ap
plicant has “ failed to achieve the qualify
ing score on the creditor’s credit scoring 
system.” The commentators argued that 
such a statement is the only truthful, 
accurate statement of the reasons for 
adverse action under a statistically sound 
credit scoring: system.

Section 701(d) (3) of the amended Act 
provides that “a statement of reasons 
meets the requirements of this section 
only if it contains the ‘specific’ reasons 
for the adverse action taken.” (Emphasis 
added) The Board is of the opinion that 
a statement that an applicant has failed 
to achieve the qualifying score on'the 
creditor’s credit scoring system would 
not satisfy the language or intent of the 
statute. A statement that the applicant 
failed to achieve a qualifying score is 
perhaps the ultimate reason for decline, 
but is itself a conclusion. Such a state
ment does not reveal the more funda-
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mental reasons why the applicant was 
declined.

The Board believes that the intent of 
the Congress was to require creditors to 
provide applicants with a more meaning
ful explanation of denial than a state
ment that denial was caused by a failure 
to achieve a qualifying score. The Senate 
Report on the 1976 Amendments 
states “ * * * knowing the reasons for 
adverse action will, over time, have a very 
beneficial educational effect on the 
credit-consUming public and a very 
beneficial competitive effect on the credit 
marketplace.” (S. Rep. No. 589, 94th 
Cong., 2d Sess. (1976), p. 7.)

The knowledge that one failed to 
achieve a minimum score can have little 
educational value. Providing more funda
mental reasons for adverse action, as 
contemplated by Regulation B, will en
hance consumers’ awareness of the fac
tors that are considered important by 
credit-granters and often will enable an 
applicant to correct erroneous informa
tion or supplement information in the 
application.

Section 202.9(b) (2) provides a sug
gested form for the statement of specific 
reasons for adverse action. The form in
cludes a section regarding disclosure of 
the use of information that was obtained 
from an outside source, so that a creditor 
could also satisfy the requirements of 
the Pair Credit Reporting Act through 
proper use of this form. The form also 
contains a section for the ECOA notice.

Section 202.9(c)—Oral notifications. 
This section is drawn from section 701
(d) (5) of the amended Act and is iden
tical to the November proposal.

Section 202.9(d)—Withdrawn appli
cations. This section is substantially 
similar to the November proposal.

Section 202.9(e)—Failure of compli
ance. This section is identical to the 
November proposal.

Section 202.9(f)—Notification. 'This 
section defines what constitutes notifica
tion. It provides that a creditor notifies 
an applicant when a writing addressed to 
the applicant is delivered or mailed to 
the applicant’s last known address or, in 
the case of an oral notification, when 
the creditor communicates with the 
applicant.
Section 202.10—F urnishing of Credit 

Information

Although numerous changes have 
been made in this section, the substantive 
requirements remain substantially the 
same as the November proposal and 
existing Regulation B, as amended on 
September 2,1976 (41 PR 38759).

Section 202.10(a) requires the desig
nation and furnishing of information on 
accounts established on or after June 1, 
1977 to reflect the participation of each 
spouse. The words “ that furnishes credit 
information” were added after “creditor” 
at the beginning of this subsection and 
§ 202.10(b) to make clear that Regula
tion B does not require creditors to pro
vide credit information to others. Fur
thermore, if a creditor does not furnish 
credit information to others, it need not 
comply with the designation require
ments of § 202.10. A creditor that chooses

to furnish credit information, however, 
must do so as prescribed by this section.

Several comments requested clarifica
tion of the term “primarily liable,”  
which appears throughout this section 
but nowhere else in the regulation. “Pri
marily liable” was substituted for “ con
tractually liable” in the November pro
posal in order to ‘exclude guarantors or 
sureties from the coverage of the sec
tion. The return to “contractually liable,” 
a defined term, and the addition of the 
words “other than as guarantors, sure
ties, endorsers, or similar parties” is in
tended to clarify the coverage of the sec
tion.

Footnote 12 was added at the end of 
§ 202.10(a) (3) to clarify creditors’ re
sponsibilities when new parties assume 
responsibility for payment of a debt. If 
a creditor that is furnishing credit infor
mation on an account learns that a new 
party or parties have assumed responsi
bility for payment of the debt, the credi
tor has the responsibility to determine 
whether the assumptors are married to 
each other and, therefore, entitled to 
have information furnished on the ac
count as required by § 202.10(a) (2) and
(3). If the new parties are so entitled, 
credit information should be reported in 
the names of the new parties. The regu
lation does not require the creditor to 
continue furnishing information in the 
names of the former parties.

Section 202.10(a) (2) of the November 
proposal would have required creditors 
to furnish information in the name of 
each spouse about whom information 
was requested, except when furnishing 
information to consumer reporting agen
cies. When furnishing information to 
consumer reporting agencies, creditors 
would have been required to do so in a 
manner that would enable the agency to 
provide access to the information about 
the account in the name of each spouse.

The approach of the November pro
posal was based upon the assumption 
that information is supplied by creditors 
to consumer reporting agencies without 
a request for information about a spe
cific account. Comments revealed that, 
while this is generally true, some credi
tors furnish information to consumer re
porting agencies only in response to a 
request about a specific account. There
fore, creditors responding to a request 
from a consumer reporting agency for 
information about one participant on a 
joint account, by furnishing information 
about both spouses, might be in violation 
of the Fair Credit Reporting Act.

Accordingly, § 202.10(a) (2) of the No
vember proposal was redrafted. Under 
new subsections (a)(2) and (a)(3 ), the 
manner in which information about an 
account designated under this section 
must be furnished depends upon whether 
it is furnished on a routine basis to con
sumer reporting agencies or pursuant to 
a request for information on a specific 
account. In the former situation, it must 
be provided in a manner that will enable 
an agency to provide access to the infor
mation about the account in the name of 
each spouse, and in the latter situation in 
the name of the spouse about whom the 
information is requested.

Several commentators requested clar
ification of the requirement in § 202.10 
(a) (2) of the November proposal that 
creditors “report the designation” of ac
counts. Because of the confusion caused 
by this term and its doubtful value in 
furthering the purpose of the section, it 
has been deleted from the regulation.

Section 202.10(b)—Accounts estab
lished prior to June 1, 1977. There are 
two principal ways of complying with the 
designation and reporting requirements 
with respect to accounts established 
prior to June 1, 1977. First, a creditor 
may review its records and designate the 
files of married account holders. This is 
the procedure envisioned by § 202.10(b)
(1 ) . In the alternative, a creditor that 
lacks information regarding use or lia
bility for accounts or does not wish to 
undertake the search of its records nec
essary to comply with subsection (1) may 
mail to all married account holders or to 
all account holders the notice entitled 
“Credit History for Married Persons.”

In some cases, a creditor may possess 
the information about use and liability 
for accounts necessary for designation 
and reporting about some accounts but 
not for others. The creditor may use both 
methods described above, that is, mail the 
notice to those accounts for which it lacks 
the necessary information and designate 
automatically those for which it possesses 
the information.

The words “one copy of” were added 
before “notice” in subsection (2) to make 
it clear that only one notice need be sent 
to each account for which any billing 
statement will be sent between June 1 
and October 1,1977.

Footnote 14 allows creditors to delete 
any reference to “use” of an account 
when notices are sent to closed end 
account holders. This change was in
tended to avoid the confusion that might 
be caused when consumers holding ac-_ 
counts on which there can be no users re
ceived the notice.

The words “at any time prior to Octo
ber 2, 1977” were added in subsection (b)
(2) to allow creditors sending billing 
statements monthly, regardless of activ
ity on accounts, to begin sending the no
tices before June 1.

A sentence added at the end of sub
section (b) (2) allows creditors to com
bine the alternate methods of compliance 
provided in subsection (b) by designating 
those accounts on which the creditor has 
the information needed to do so and 
sending the notice where it does not.

The notice entitled “Credit History For 
Married Persons” was the subject of sev
eral comments requesting clarification of 
the language of the text. As a result, the 
word “hold” before “ the account” was 
deleted, and the phrase “are responsible 
for” was added. As used in the notice, 
responsibility for an account is the equiv
alent of contractual liability. No addi
tional reporting requirements are im
posed by this change.

With respect to the notice itself, com
ments reflected a general lack of under
standing of the phrase “paid for.” Since 
the phrase merely restated the idea that,
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if both spouses share contractual liability 
on an account, they are entitled to share 
the credit history of that account, the 
Board has decided to delete the phrase.

The word “complete” was substituted 
for “fill out” in the notice to make it clear 
to consumers that all information re
quested in the notice (typed or printed 
name, signature and account number) 
must be supplied before any change in 
credit information reporting will be 
made.

The notice in the November proposal 
ended with the applicant’s request to 
furnish information in the names of both 
spouses “as follows.” The words “as fol
lows” were deleted to make clear "that 
consumers may not request a change in 
the name in which the account is cur
rently carried. A consumer may only add 
a name to the account.

In response to comments expressing 
concern that one spouse might deny the 
other spouse a credit history, one signa
ture line has been deleted at the end of 
the notice. The words “ of either spouse” 
have been added after “signature” under 
the remaining line to indicate that either 
spouse may authorize the change in the 
manner in which information is furn
ished on the account.

Although several comments expressed 
concern that, without the signature of 
both spouses, a spouse could request a 
change even when not entitled to share 
the credit nistory, the Board believes that 
this potential problem is outweighed by 
the necessity to ensure that all married 
account holders have access to the credit 
histories that they have established.

Section 202.10(c) describes how credi
tors must respond to requests to change 
the manner in which information is re
ported on an account. The words “prop
erly completed request” were substituted 
for “written request” to indicate that 
creditors need respond only to requests 
that contain all information necessary to 
make the change on an account. Lan
guage was also added to make clear that 
a creditor need not change the name in 
which an account is carried pursuant to 
a request under this section.

Because the Board has determined that 
one signature is sufficient to authorize a 
change in the manner in which infor
mation on an account is furnished, and 
that requiring two signatures might frus
trate the intent of the section, the pro
vision allowing creditors to verify a re
quest to provide separate credit histories 
by signature or otherwise has been 
deleted.
S ection 202.11— R elation to State Law

Section 202.11(a)—Inconsistent State 
laws. Section 202.11(a) states the gen
eral standard for preemption of State 
law and is identical to the November 
proposal. It is derived from section 705
(f) of the amended Act.

Section 202.11(b)—Preempted provi
sions of State law. Subsection^ (b) (1) 
describes provisions of State law that 
are preempted by the Act and Regula
tion B.

The November proposal would have 
preempted provisions of State law re
quiring an applicant's spouse to assume

liability for debts incurred by an ap
plicant who has established independent 
creditworthiness. This guideline, which 
was intended to preempt State neces
saries laws and family expense statutes 
in limited situations, has been deleted; 
however, creditors in States where such 
laws exist must continue to observe the 
informational bar relating to marital 
status in § 202.5.

Paragraph (ii) continues the preemp
tion of those provisions of State small 
loan laws that forbid the separate ex
tension of credit to both parties to a 
marriage. No change from the treatment 
of these laws in existing Regulation B 
is intended.

Paragraph (v) of § 202.11(b) (1) is 
identical to § 202.11(b) (6) of the No
vember proposal except that the words 
“or administer” have been added to 
preempt State laws that forbid either 
the establishment or implementation of 
special purpose credit programs as de
fined by § 202.8.

The Board has deleted subsection (b)
(7) of the November proposal, which 
would have preempted State laws that 
prohibit inquiries used in a model ap
plication form set forth in Appendix B 
of the régulation, because these laws may 
be more protective of an applicant. 
Creditors using the model forms must 
conform them to informational prohi
bitions of applicable State laws.

Subsection (b) (2) is new. It requires 
creditors to request a formal Board in
terpretation when seeking a determina
tion as to whether a State law is 
inconsistent with the Act and regula
tion. The subsection incorporates § 202.1
(d) as that section relates to formal 
Board interpretations. The factors upon 
which such a determination will be based 
are set forth in subsection (c) of Sup
plement I. Notice of a determination will 
be provided às specified in subsection 
Ce) (1) of Supplement I relating to revo
cation, as modifications are also incor
porated by reference.

The remainder of § 202.11(b) is iden
tical to the November proposal, except 
that the conjunction “and” that ap
peared in subsection (b) has been 
changed to “ or” in subsection (b) (1)
(iv) to correct an inadvertent drafting 
error.

Section 202.11(c)—Finance charges 
and loan ceilings. Section 202.11(c) re
states § 202.8(b) of existing Regulation 
B without substantive change. Footnote 
10 in § 202.11(c) of the November pro
posal provided an example of how the 
regulation affected loan ceilings and 
finance charges. Because commentators 
found it confusing, the footnote has been 
deleted.

Section 202.11(d)—State and Federal 
laws not affected. Subsection (d) saves 
certain types of laws from preemption 
even though they may fall within one of 
the categories of State laws preempted 
by subsection (b )(1 ). The coverage of 
the section has been broadened by adding 
the word “Federal” before “banking reg
ulations” and by deleting the word “com
munity” before “property.” Accordingly, 
Federal and State banking regulations 
directed only towards insuring the sol
vency of financial institutions and State
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property laws are unaffected by the Act 
and Regulation B.

Section 202.11(e) — Exemption for 
State regulated transactions. The stand
ards for exemption of State regulated 
transactions in § 202.11(e) are identical 
to those in the November proposal, ex
cept that under this provision a violation 
of an exempted State law is a violation 
of the Federal law only to the extent that 
it imposes requirements also imposed by 
the Act or Regulation B. In response to 
comments, the Board has decided to re
instate the provisions of § 202.11(d) (3) 
(ii) of the July proposal as the more ap
propriate way to handle enforcement of 
exempted State equal credit laws.

Section 202.12—R ecord R etention

Section 202.12(a)—Retention of pro
hibited information. This section is iden
tical to the November proposal.

Section 202.12(b)—Preservation of 
records. This section is substantially sim
ilar to the November proposal.

Section 202.12(c) —Failure of compli
ance. In response to public comment, the 
Board has added an “ inadvertent error” 
provision to § 202.12. This section pro
vides that a failure to comply with 
§ 202.12 shall not constitute a violation 
when caused by an “ inadvertent error.” 
The term “ inadvertent error” is defined 
in § 202.2(s).

Section 202.13— I nformation for 
M onitoring P urposes

The Board has determined to adopt a 
simple notation requirement applicable 
to all creditors that extend credit for 
the purpose of purchasing residential 
real property. The resulting data are 
intended to assist the agencies »respon
sible for enforcing the amended Act, and 
to assist the Department of Housing and 
Urban Development in exercising its re
sponsibilities under Title VIII of the Civil 
Rights Act of 1968.

This section is limited to applications 
for loans for the purpose of purchasing 
residential real property. The Board be
lieves this limitation is appropriate for 
several reasons. First, a home is in most 
cases the single most important purchase 
a consumer makes, and access to mort
gage credit has a profund impact on the 
quality of life. Second, there have been 
frequent and serious allegations of dis
crimination in this area of credit. Third, 
the per unit cost of notation will be small 
in relation to the dollar amount of appli
cations for mortgage credit.

A number of commentators urged the 
Board to require notation of race/na- 
tional origin, etc., in connection with 
secured and unsecured home improve
ment loans on the ground that home im
provement loans are covered by the 
Home Mortgage Disclosure and Fair 
Housing Acts. The Board has determined 
not to broaden the category of applica
tions subject to a notation requirement 
for several reasons. There is no univer
sally accepted understanding of what 
constitutes a home improvement loan. 
In addition, the Board is of the opinion 
that the effectiveness of racial notation 
as an enforcement tool should be eval
uated before this requirement is applied 
to other types of applications.
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This section requires creditors to ask 
that applicants respond to questions 
about age, sex, marital status, and race/ 
national origin. The term “race/national 
origin” is used instead of “race” because 
certain of the categories required to be 
used describe national origin rather 
than race.

The racial categories to be used are 
categories that are already widely in use 
in the employment field, plus one addi
tional category, “Other (Specify),” to 
permit an applicant to supply a differ
ent description of his or her race/ 
national origin.

The regulation gives creditors the op
tion of placing questions regarding per
sonal characteristics on the creditor’s 
application form or on a separate form. 
On the Board’s Appendix B model form 
for residential loan applications, to be 
published in the near future, the ques
tions will appear on the form itself.

Creditors are „not required to supply 
information about personal character
istics if an applicant declines to do so. 
The provision requires creditors to in
form applicants that answering the 
questions is voluntary, and that the in
formation is sought by the Federal gov
ernment for the purpose of monitoring 
compliance with Federal anti-discrim
ination laws.

In response to comments from agen
cies charged with responsibility for 
administrative enforcement of the Act, 
the Board has added a new subsection
(d), which explains that any monitor
ing program required by such an agency 
may be substituted for the requirements 
imposed by Regulation B. This provision 
should prevent duplication as well as 
facilitate experimentation.

It was also suggested that the Board 
add to Regulation B a requirement that 
creditors tabulate the responses to the 
questions about race/national origin, 
etc. Since creditors affected by §202.13 
are supervised by different enforcement 
agencies, the Board has determined that 
to impose a uniform tabulation require
ment is not appropriate. The Board ex
pects that the enforcement agencies will 
devise their own procedures for collec
tion and use of the data, acting under 
the authority granted by section 704(d) 
of the Act.

Supplement I
Supplement I, which follows Appendix 

A , sets forth the procedure under which 
a State may apply for an exemption 
for any class of transactions from the 
provisions of sections 701 and 702 of the 
Act. Applications must be signed by the 
Governor, Attorney General, or other 
official of the State having primary en
forcement or interpretive responsibilities 
under the State law in question, and 
must include a copy of the full text of 
the State law, a comparison of sections 
701 and 702 of the Act with correspond
ing provisions of the State law, verifica
tion of the existence of adequate en
forcement mechanisms, and a statement 
explaining how any differences be
tween the State and Federal law do not

result in a diminution of protection to 
applicants.

Footnote 1 is new. It provides that 
any reference to State law in Supple
ment I includes a reference to State 
regulations implementing the State law 
and formal interpretations of the law 
or regulation by a court or authorized 
agency of that State.

Footnote 3 is also new and provides 
that any reference to sections 701 and 
702 of the Act includes a reference to 
the corresponding and implementing 
provisions of the regulation, as well as 
any formal Board or official staff inter
pretations of these sections. Also in
cluded in any reference to sections 701 
and 702 are §§ 705 (a), (b)¿ (c), and (d) 
of the Act and the corresponding pro
visions of Regulation B.

Part 202 is being revised as follows: 
Sec.
202.1 Authority, scope, enforcement, pen

alties and liabilities, interpreta
tions.

202.2 Definitions and rules of construc
tion.

202.3 Special treatment for certain classes
of transactions.

202.4 General rules prohibiting discrimina
tion.

202.5 Rules concerning applications.
202.6 Rules concerning evaluation of ap

plications.
202.7 Rules concérning extensions of

credit.
202.8 Special purpose credit programs.
202.9 Notifications.
202.10 Furnishing of credit information.
202.11 Relation to State law.
202.12 Record retention.
202.13 Information for monitoring pur

poses.
Appendix A—Federal Enforcement Agen

cies.
Appendix B—Model Application Forms1 

[Reserved].
Supplement I—Procedures for State Ex

emption.
Au th o r ity : Sec. 703 of Equal Credit Op

portunity Act, 15 U.S.C. 1691 et seq.
§ 202.1 Authority, Scope, Enforcement, 

Penalties and Liabilities, Interpreta
tions.

(a) Authority and scope. This Part1* 
comprises the regulations issued by the 
Board of Governors of the Federal Re
serve System pursuant to Title VII 
(Equal Credit Opportunity Act) of the 
Consumer Credit Protection Act, as 
amended (15 Ü.S.C. 1601 et seq.). Ex
cept as otherwise provided herein, this 
Part applies to all persons who are» cred
itors, as defined in §202.2(1).

(b) Administrative enforcement. (1) 
As set forth more fully in section 704 of 
the Act, administrative enforcement of 
the Act and this Part regarding certain 
creditors is assigned to the Comptroller 
of the Currency, Board of Governors of 
the Federal Reserve Systran, Board of Di
rectors of the Federal Deposit Insurance 
Corporation, Federal Home Loan Bank 
Board (acting directly or through the 
Federal Savings and Loan Insurance 
Corporation), Administrator of the Na-

1 The Appendix B forms will be approved 
by the Board and published in the Federal 
R egister in the near future.

tional Credit Union Administration, 
Interstate Commerce Commission, Civil 
Aeronautics Board, Secretary of Agricul
ture, Farm Credit Administration, Secu
rities and Exchange Commission, and 
Small Business Administration.

(2) Except to the extent that adminis
trative enforcement is specifically com
mitted to other authorities, compliance 
with the requirements imposed under the 
Act and this Part will be enforced by the 
Federal Trade Commission.

(c) Penalties and liabilities. (1) Sec
tions 706(a) and (b) of the Act provide 
that any creditor who fails to comply 
with any requirement imposed under the 
Act or, pursuant to section 702(g), this 
Part is subject to civil liability for actual 
and punitive damages in individual or 
class actions. Pursuant to section 704 of 
the Act, violations of the Act or, pursu
ant to section 702(g), this Part consti
tute violations erf other Federal laws that 
may provide further penalties. Liability 
for punitive damages is restricted by sec
tion 706(b) to non-governmental entities 
and is limited to $10,000 in individual ac
tions and the lesser of $500,000 or one 
percent of the creditor’s net worth in 
class actions. Section 706(c) provides for 
equitable and declaratory relief. Section 
706(d) authorizes the awarding of costs 
and reasonable attorney’s fees to an ag
grieved applicant in a successful action.

(2) Section 706(e) relieves a creditor 
from civil liability resulting from any act 
done or omitted in good faith in con
formity with any rule, regulation, or in
terpretation by the Board of Governors 
of the Federal Reserve System, or with 
any interpretations or approvals issued 
by a duly authorized official or employee 
of the Federal Reserve System, notwith
standing that after such act or omission 
has occurred, such rule, regulation, in
terpretation, or approval is amended, 
rescinded, or otherwise determined to be 
invalid for any reason.

(3) As provided in section 706(f), a 
civil action under the Act or this Part 
may be brought in the appropriate 
United States district court without 
regard to the amount in controversy or 
in any other court of competent jurisdic
tion within two years after the date of 
the occurrence of the violation or within 
one year after the commencement of an 
administrative enforcement proceeding 
or a civfl action brought by the Attorney 
General within two years after the al
leged violation.

(4) Section 706 (g) and (h) provide 
that, if the agencies responsible for ad
ministrative enforcement are unable to 
obtain compliance with the Act or, pur
suant to section 702(g), this Part, they 
may refer the matter to the Attorney 
General. On such referral, or whenever 
the Attorney General has reason to be
lieve that one or more creditors are en
gaged in a pattern or practice in violation 
of the Act or this Part, the Attorney Gen
eral may bring a civil action.

laAs used herein, the words “ this Part” 
mean Regulation B, 12 CFR Part 202. .
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(d) Interpretations. (1) A request for 
a, formal Board interpretation or an of
ficial staff interpretation of this Part 
must be addressed to the Director of the 
Division of Consumer Affairs, Board of 
Governors of the Federal Reserve Sys
tem, Washington, D.C. 20551. Each re
quest for an interpretation must contain 
a complete statement, signed by the per
son making the request or a duly author
ized agent, of all relevant facts of the 
transaction or credit arrangement relat
ing to the request. True copies of, all per
tinent documents must be submitted with 
the request. The relevance of such docu
ments must, however, be set forth in the 
request, and the documents must not 
merely be incorporated by reference. The 
request must contain an analysis of the 
bearing of the facts on the issues and 
must specify the pertinent provisions of 
the statute and regulation. Within 15 
business days of receipt of the reqiiest, 
a substantive response will be sent to the 
person making the request, or an ac
knowledgment will be sent that sets a 
reasonable time within which a substan
tive response will be given.

(2) Any request for reconsideration of 
an official' staff interpretation of this 
Part must be addressed to the Secretary, 
Board of Governors of the Federal Re
serve System, Washington, D.C. 20551, 
within 30 days of the publication of such 
interpretation in the Federal R egister. 
Each request for reconsideration must 
contain a statement setting forth in full 
the reasons why the person making the 
request believes reconsideration would be 
appropriate, and must specify and dis-

"Cuss the applicability of the relevant 
facts, statute, and regulations. Within 15 
business days of receipt of such request 
for reconsideration, a response granting 
or denying the request will be sent to the 
person making the request, or an ac
knowledgment will be sent that sets a 
reasonable time within which such re
sponse will be given.

(3) Pursuant to section 706(e) of the 
Act, the Board has designated the Direc
tor and other officials of the Division of 
Consumer Affairs as officials “duly au
thorized” to issue,; at their discretion, 
official staff interpretations of this Part. 
This designation shall not be interpreted 
to include authority to approve partic
ular creditors’ forms in any manner.

(4) The type of interpretation issued
will be determined by the Board and the 
designated officials by the following 
criteria: V

(i) Official Board interpretations will 
be issued upon those requests .that in
volve potentially controversial issues of 
general applicability dealing with sub
stantial ambiguities in this Part and that 
raise significant policy questions.

(ii) Official staff interpretations will 
be issued upon those requests that, in the 
opinion of the designated officials, re
quire clarification of technical ambigui
ties in this Part or that have no signifi
cant policy implications.

(iii) Unofficial staff interpretations 
will be issued where the protection of 
§ 706(e) of the Act is neither requested

nor required, or where time strictures 
require a rapid response.
§ 202.2 Definitions and Rules of Con

struction.
For the purposes of this Part, unless 

the context indicates otherwise, the fol
lowing definitions and rules of construc
tion shall apply: 2

(a) Account means an extension of 
credit. When employed in relation to an 
account, the word use refers only to open 
end credit.

(b) Act means the Equal Credit Op
portunity Act (Title VII of the Consumer 
Credit Protection Act).

(c) Adverse action. (1) For the pur
poses of notification of action taken, 
statement of reasons for denial, and rec
ord retention, the term means:

(1) A refusal to grant credit in sub
stantially the amount or on substantially 
the terms requested by an applicant un
less the creditor offers to grant credit 
other than in substantially the amount 
or on substantially the terms requested 
by the applicant and the applicant uses 
or expressly accepts the credit offered; 
or

(ii) A termination of an account or 
an unfavorable change in the terms of 
an account that does not affect all or a 
substantial portion of a classification of 
a creditor’s accounts; or

(iii) A refusal to increase the amount 
of credit available to an applicant when 
the applicant requests an increase in ac
cordance with procedures established by 
the creditor for the type of credit in
volved.

( 2 )  The term does not include:
(i) A change in the terms of an ac

count expressly agreed to by an appli
cant; or
. (ii) Any action or forbearance relat

ing to an account taken in connection 
with inactivity, default, or delinquency 
as to that account; or

(iii) A refusal to extend credit at a 
point of sale or loan in connection with 
the use of an account because the credit 
requested would exceed a previously es
tablished credit limit on the account; or

(iv) A refusal to extend credit because 
applicable law prohibits the creditor 
from extending the credit requested; or

(v) A refusal to extend credit because 
the creditor does not offer the type of 
credit or credit plan requested.

(d) Age refers only to natural persons 
and means the number of fully-elapsed 
years from the date of an applicant’s 
birth.

(e) Applicant means any person who 
requests or who has received an exten
sion of credit from a creditor, and in
cludes any person who is or may be con
tractually liable regarding an extension 
of credit other than a guarantor, surety, 
endorser, or similar party.

(f ) Application means an oral or writ
ten request for an extension of cfedit 
that is made in accordance with proce-

* Noté that some of the definitions in this 
Part are not identical to those in 12 CFR 226 
(Regulation Z).

dures established by; a creditor for the 
type of credit requested. The term does 
not include the use of an account or line 
of credit to'obtain an amount of credit 
that does not exceed a previously estab
lished credit limit. A completed applica
tion for credit means an application in 
connection with which a creditor has re
ceived all the information that the cred
itor regularly obtains and considers in 
evaluating applications for the amount 
and type of credit requested (including, 
but not limited to, credit reports, any 
additional information requested from 
the applicant, and any approvals or re
ports by governmental agencies or other 
persons that are necessary to guarantee, 
insure, or provide security for the credit 
or collateral); provided, however, that 
the creditor has exercised reasonable 
diligence in obtaining such information. 
Where an application is incomplete re
specting matters that the applicant can 
complete, a creditor shall make a rea
sonable effort to notify the applicant of 
the incompleteness and shall allow the 
applicant a reasonable opportunity to 
complete the application»

(g) Board means the Board of Gov
ernors of the Federal Reserve System.

(h) Consumer credit means credit ex
tended to a natural person in which the 
money, property, or service that is the 
subject of the transaction is primarily for 
personal, family, or household purposes.

(i) Contractually liable means express
ly obligated to repay all debts arising on 
an account by reason of an agreement to 
that effect.

(j) Credit means the right granted by 
a creditor to an applicant to defer pay
ment of a debt, incur debt and defer its 
payment, or purchase property or serv
ices and defer payment therefor.

(k) Credit card means any card, plate, 
coupon book, or other single credit device 
existing for the purpose of being used 
from time to time upon presentation to 
obtain money, property, or services on 
credit.

(l) Creditor means a person who, in 
the ordinary course of business, regular
ly participates in the decision of wheth
er or not to extend credit. The term in
cludes an assignee, transferee, or sub
rogee of an original creditor who so 
participates; but an assignee, trans
feree, subrogee, or other creditor is not 
a creditor regarding any violation of 
the Act or this Part committed by the 
original or another creditor unless the 
assignee, transferee, subrogee, or other 
creditor knew or had reasonable notice 
of the act, policy, or practice that con
stituted the violation before its involve
ment with the credit transaction. The 
term does not include a person whose 
only participation in a credit transac
tion involves honoring a credit card.

(m) Credit transaction means every 
aspect of an applicant’s dealings with a 
creditor regarding an application for or 
an existing extension of credit, includ
ing, but not limited to, information re
quirements; investigation procedures; 
standards of creditworthiness; terms of 
credit; furnishing of credit information;
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revocation, alteration, or termination of 
credit; and collection procedures,

(n) Discriminate against an applicant 
means to treat an applicant less favor
ably than other applicants.

(o) Elderly means an age of 62 or 
older,

(p) Empirically derived credit system.
(1) The term means a credit scoring 
system that evaluates an applicant’s 
creditworthiness primarily by allocating 
points (or by using a comparable basis 
for assigning weights) to key attributes 
describing the applicant and other as
pects of the transaction. In such a sys
tem, the points (or weights) assigned to 
each attribute, and hence the entire 
score;

(1) Is derived from an empirical com. 
parison of sample groups or the popula
tion of creditworthy and non-credit- 
worthy applicants of a creditor who 
applied for credit within a reasonable 
preceding period of time; and

(ii) Determines, alone or in conjunc
tion with an evaluation of additional 
information about the applicant, wheth
er an applicant is deemed creditworthy.

(2) A demonstrably and statistically 
sound, empirically derived credit sys
tem is a system:

(i) In which the data used to develop 
the system, if not the complete popula
tion consisting of all applicants, are ob
tained from the applicant file by using 
appropriate sampling principles;

(ii) Which is developed for the pur
pose of predicting the creditworthiness 
of applicants with respect to the legiti
mate business interests of the creditor 
utilizing the system, Including, but not 
limited to, minimizing bad debt losses 
and operating expenses in accordance 
with the creditor’s business judgment;

(iii) Which, upon validation using ap
propriate statistical principles, separates 
creditworthy and non-creditworthy ap
plicants at a statistically significant rate; 
and N

(iv) Which is periodically revalidated 
as to its predictive ability by the use of 
approprate statistical principles and is 
adjusted as necessary to maintain its 
predictive ability.

(3) A creditor may use a demonstrably 
and statistically sound, empirically de
rived credit system obtained from 
another person or may obtain credit ex
perience from which such a system may 
be developed. Any such system must 
satisfy the tests set forth in subsections 
(1) and (2) ;  provided that, if a creditor 
is unable during the development proc
ess to validate the system based on its 
own credit experience in accordance with 
subparagraph (2) (iii) of this paragraph 
then the system must be validated when 
sufficient credit experience becomes 
available. A system that fails this valid
ity test shall henceforth be deemed not 
to be a demonstrably and statistically 
sound, empirically derived credit sys
tem for that creditor.

(q) Extend credit and extension of 
credit mean the granting of credit in any

form and include, but are not limited to, 
credit granted in addition to any existing 
credit or credit limit; credit granted pur
suant to an open end credit plan; the 
refinancing or other renewal of credit, 
including the issuance of a new credit 
card in place of an expiring credit card 
or in substitution for an existing credit 
card; the consolidation of two or more 
obligations; or the continuance of exist
ing credit without any special effort to 
collect at or after maturity.

(r) Good faith means honesty in fact 
in the conduct or transaction.

(s) Inadvertent error means a me
chanical, electronic, or clerical error 
that a creditor demonstrates was not 
intentional and occurred notwithstand
ing the maintenance of procedures rea
sonably adapted to avoid any such error.

(t) Judgmental system of evaluating 
applicants means any system for evalu
ating the creditworthiness of an appli
cant other than a demonstrably and 
statistically sound, empirically derived 
credit system.

(u) Marital status means the state of 
being unmarried, married, or separated, 
as defined by applicable State law. For 
the purposes of this Part, the term “un
married” includes persons who are sin
gle, divorced, or widowed.

(v) Negative factor or value, in rela-. 
tion to the age of elderly applicants, 
means utilizing a factor, value, or weight 
that is less favorable regarding elderly 
applicants than the creditor’s experi
ence warrants or is less favorable than 
the factor, value, or weight assigned to 
the class of applicants that are not 
classified as elderly applicants and are 
most favored by a creditor on the basis 
of age.

(w) Open end credit means credit ex
tended pursuant to a plan under which 
a creditor may permit an applicant to 
make purchases or obtain loans from 
time to time directly from the creditor 
or indirectly by use of a credit card, 
check, or other device as the plan may 
provide. The term does not include ne
gotiated advances under an open end 
real estate mortgage or a letter of credit.

(x) Person means a natural person, 
corporation, government or govern
mental subdivision or agency, trust, es
tate, partnership, cooperative, or 
association.

(y) Pertinent element of creditworth
iness, jbi relation to a judgmental sys
tem of evaluating applicants, means any 
information about applicants that a 
creditor obtains and considers and that 
has a demonstrable relationship to a 
determination of creditworthiness.

(z) Prohibited basis means race, color, 
religion, national origin, sex, marital 
status, or age (provided that the appli
cant has the capacity to enter into a 
binding contract); the fact that all or 
part of the applicant’s income derives 
from any public assistance program, or 
the fact that the applicant has in good 
faith exercised any right under the Con

sumer Credit Protection A ct3 or any 
State law upon which an exemption has 
been granted by the Board.

(aa) Public assistance program means 
any Federal, State, or local governmen
tal assistance program that provides a 
continuing, periodic income supplement, 
whether premised on entitlement or need. 
The term includes, but is not limited <#>, 
Aid to Families with Dependent Chil
dren, food stamps, rent and mortgage 
supplement or assistance programs, So
cial Security and Supplemental Security 
Income, and unemployment compensa
tion.

(bb) State means any State, the Dis
trict of Columbia, the Commonwealth of 
Puerto Rico, or any territory or posses
sion of the United States.

(cc) Captions and catchlines are in
tended solely as aids to convenient refer
ence, and jio inference as to the sub
stance of any provision of this Part may 
be drawn from them.

(dd) Footnotes shall have the same le
gal effect as the text of the regulation, 
whether they are explanatory or illustra
tive in nature.
§ 202.3 Special Treatment for . Certain 

Classes o f transactions.
(a) Classes of transactions afforded 

special treatment. Pursuant to section 
703(a) of the Act, the following classes 
of transactions are afforded specialized 
treatment:

(l) Extensions of credit relating to 
transactions under public utility tariffs 
involving services provided through pipe, 
wire, or other connected facilities if the 
charges for such public utility services, 
the charges for delayed payment, and 
any discount allowed for early payment 
are filed with, or reviewed or regulated 
by, an agency of the Federal Govern-

»The first clause of the definition is not 
limited to characteristics of the applicant. 
Therefore, “prohibited basis”  as used in this 
Part refers not only to the race, color, reli
gion, national origin, sex, marital status, or 
age of an applicant (or of partners or officers 
of an applicant), but refers also to the char
acteristics of individuals with whom an ap
plicant deals. This means, for example, that, 
under the general rule stated in § 202.4, a 
creditor may not discriminate against a non- 
Jewish applicant because of that person’s 
business dealings with Jews, or discriminate 
against an applicant because of the charac
teristics of persons to whom the extension of 
credit relates (e.g., the prospective tenants 
in an apartment complex to be constructed 
with the proceeds of the credit requested), 
or because of the characteristics of other 
individuals residing in the neighborhood 
where the property offered as collateral is 
located. A creditor may take into account, 
however, any applicable law, regulation, or 
executive order restricting dealings with citi
zens or governments of other countries or 
imposing limitations regarding credit ex
tended for their use.

The second clause is limited to an ap
plicant’s receipt of public assistance income 
and to an applicant’s good faith exercise of 
rights under the Consumer Credit Protection 
Act or applicable State law.
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ment, a State, or a political subdivision 
thereof;

(2) Extensions of credit subject to reg
ulation under section 7 of the Securities 
Exchange Act of 1934 or extensions of 
credit by a broker or dealer subject to 
regulation as a broker or dealer under 
the Securities Exchange Act of 1934;

(3) Extensions of incidental consumer 
credit, other than of the types described 
in paragraph (a) (1) and (2) of this 
section;

(i) That are not made pursuant to 
the terms of a credit card account ;

iii) On which no finance charge as 
defined in § 226.4 of this Title (Regula
tion Z, 12 CPR 226.4) is or may be im
posed; and

(iii) That are not payable by agree
ment in more than four installments;

(4) Extensions of credit primarily for 
business or commercial purposes, includ
ing extensions of credit primarily for 
agricultural purposes, but excluding ex
tensions of credit of the types described 
in paragraphs <a) Cl) and (2) of this 
section; and

(5) Extensions of credit made to gov
ernments or governmental subdivisions, 
agencies, or instrumentalities.

(b) Public utilities credit. The follow
ing provisions of this Part shall not apply 
to extensions of credit of the type de
scribed in paragraph (a) (1) of this 
section:

(1) Section 202.5(d)(1) concerning 
information about marital status;

(2) Section 202.10 relating to furnish
ing of credit information; and

(3) Section 202.12(b) relating to rec
ord retention.

(C) Securities credit. The following 
provisions of this Part shall not apply to 
extensions of credit of the type described 
in paragraph (a) (2) o f this section:

(1) Section 202.5(c) concerning infor
mation about a spouse or former spouse;

(2) Section 202.5(d)(1) concerning 
information about marital status;

(3) Section 202.5(d) (3) concerning 
information about the sex of an appli
cant;

(4) Section 202.7(b) relating to desig
nation of name, but only to the extent 
necessary to prevent violation of rules 
regarding an account in which a broker 
or dealer has an interest, or rules neces
sitating the aggregation of accounts of 
spouses for the purpose of determining 
controlling interests, beneficial interests, 
beneficial ownership, or purchase limita
tions and restrictions;

(5) Section 202.7(c) relating to action 
concerning open end accounts, but only 
to the extent the action taken is on the 
basis of a change of name or marital 
status;

(6) Section 202.7(d) relating to sig
natures of a spouse or other person;

(7) Section 202.10 relating to furnish
ing of credit information; and

(8) Section 202.12(b) relating to rec
ord retention.

(d) Incidental credit. The following 
provisions of this Part shall not apply to 
extensions of credit of the type described 
in paragraph (a)(3) of this section;

(T) Section 202.5(c) concerning infor
mation about a spouse or former spouse;

(2) Section 202.5(d)(1) concerning 
information about marital status;

(3) Section 202.5(d) (2) concerning 
information about income derived from 
alimony, child support, or separate main
tenance payments;

(4) Section 202.5(d) (3) concerning 
information about the sex of an appli
cant to the extent necessary for medical 
records or similar purposes ;

(5) Section 202.7(d) relating to sig
natures of a spouse or other person ;

(6) Section 202.9 relating to notifica
tions ;

(7) Section 202.10 relating to furnish- 
ing-of credit information ; and

(8) Section 202.12(b) relating to rec
ord retention.

(e) Business credit. The following pro
visions of this Part shall not apply to 
extensions of credit of the type described 
in paragraph (a) (4) of this section:

(1) Section 202.5(d)(1) concerning in
formation about marital status;

(2) Section 202.9 relating to notifica
tions, unless an applicant, within 30 days 
after oral or written notification that ad
verse action has been taken, requests in 
writing the reasons for such action;

(3) Section,202.10 relating to furnish
ing of credit information; and

(4) Section 202.12(b) relating to rec
ord retention, unless an applicant, with
in 90 days after adverse action has been 
taken, requests in writing that the rec
ords relating to the application be re
tained.

(f) Governmental credit. Except for 
§ 202.1 relating to authority, scope, en
forcement, penalties and liabilities, and 
interpretation, § 202.2 relating to defini
tions and rules of construction, this sec
tion, § 202.4 relating to the general rule 
prohibiting discrimination, § 202.6(a) re
lating to the use of information, § 202.11 
relating to State laws, and § 202.12(a) 
relating to the retention o f prohibited in
formation, the provisions o f this Part 
shall not apply to extension of credit of 
the type described in paragraph (a) (5) 
of this section.
§ 202.4 General Rule Prohibiting Dis

crimination.
A creditor shall not discriminate 

against an applicant on a prohibited 
basis regarding any aspect of a credit 
transaction.
§ 202.5 Rules Concerning Applications.

(a) Discouraging applications. A credi
tor shall not make any oral or written 
statement, in advertising or otherwise, to 
applicants or prospective applicants that 
would discourage on a prohibited basis 
a reasonable person from making or pur
suing an application.

(b) . General rules concerning requests 
for information. (1) Except as otherwise 
provided in this section, a creditor may 
request any information in connection 
with an application.1

4 This subsection is not intended to limit 
or abrogate any Federal or State law regard
ing privacy, privileged information, credit re-

(2) Notwithstanding any other provi
sion of this section, a creditor shall re
quest an applicant's race/national origin, 
sex. and marital status as required in 
§ 202.13 (information for monitoring 
purposes). In addition, a creditor may 
obtain such information as may be re
quired by a regulation, order, or agree
ment issued by or entered into with a 
court or an enforcement agency (includ
ing the Attorney General or a similar 
State official) to monitor or enforce com
pliance with the Act, this Part, or other 
Federal or State statute or regulation.
' (3) The provisions of this section limit

ing permissible information requests are 
subject to the provisions of § 202.7(e) 
regarding insurance and § 202.8 (c) and 
id) regarding special purpose credit pro
grams.

(c> Information about a spouse or 
former spouse. (1) Except as permitted 
in this subsection, a creditor may not re
quest any information concerning the 
spouse or former spouse of an applicant.

(2) A creditor may request any infor
mation concerning an applicants spouse 
(or former spouse under paragraph (c) 
(2) (v) of this section) that may be re
quested about the applicant if;

(i) The spouse will be permitted to use 
the account; or

(ii) The spouse will be contractually 
liable upon the account; or

(iii) The applicant is relying on the 
spouse’s income as a basis for repay
ment of the credit requested; or

(iv) The applicant resides in a com
munity property State or property upon 
which the applicant is relying as a basis 
for repayment of the credit requested 
are located in such a State; or

(v) The applicant is relying on ali
mony, child support, or separate main
tenance payments from a spouse or for
mer spouse as a basis for repayment of 
the credit requested.

(3) A creditor may request an appli
cant to list any account upon which the 
applicant is liable and to provide the 
name and address in which such account 
is carried. A creditor may also ask the 
names in which an applicant has previ
ously received credit.

(d) Information d creditor may not re
quest. (1) If an applicant applies for an 
individual, unsecured account, a creditor 
shall not request the applicant’s marital 
status, unless the applicant resides in a 
community property State or property 
upon which the applicant is relying as a 
basis for repayment of the credit re
quested are located in such a State.® 
Where an application is for other than 
individual, unsecured credit, a creditor 
may request an applicant’s marital 
status. Only the terms "married,” "un
married,” and "separated”  shall be used, 
and a creditor may explain that the cate-

porting limitations, or similar restrictions on 
obtainable information. Furthermore, per
mission to request information should not be 
confused with how it may be utilized, which 
is governed by $ 202.6 (rules concerning eval
uations of applications).
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gory “unmarried” includes single, di
vorced, and widowed persons.

(2) A creditor shall not inquire whether 
any income stated in an application is 
derived from alimony, child support, or 
separate maintenance payments, unless 
the creditor appropriately discloses to the 
applicant that such income need not be 
revealed if the applicant does not desire 
the creditor to consider such income in 
determining the applicant’s creditworthi
ness. Since a general inquiry about in
come, without further specification, may 
lead an applicant to list alimony, child 
support, or separate maintenance pay
ments, a creditor shall provide an appro
priate notice to an applicant before in
quiring about the source of an applicant’s 
income, unless the terms of the inquiry 
(such as an inquiry about salary, wages, 
investment income, or similarly specified 
income X tend to preclude the uninten
tional disclosure of alimony, child sup
port, or separate maintenance payments.

<3) A creditor shall not request the 
sex of an applicant. An applicant may be 
requested to designate a title on an ap
plication form (such as Ms., Miss, Mr., or 
Mrs.) if the form appropriately discloses 
that the designation of such a title is op
tional. An application form shall other
wise use only terms that are neutral as to 
sex.

(4) A creditor shall not request infor
mation About birth control practices, in
tentions concerning the bearing or rear
ing of children, or capability to bear chil
dren. This does not preclude a creditor 
from inquiring about the number and 
ages of an applicant’s dependents or 
about dependent-related financial obliga
tions or expenditures, provided such in
formation is requested without regard to 
sex, marital status, or any other pro
hibited basis.

(5) A creditor shall not request the 
race, color, religion, or national origin of 
an applicant or any other person in con
nection with a credit transaction. A 
creditor may inquire, however, as to an 
applicant’s permanent residence and im
migration status.

(e) Application forms. A creditor need 
not use written applications. If a creditor 
chooses to use written forms, it may 
design its own,* use forms prepared by

6 This provision does not preclude request
ing relevant information that may indirectly 
disclose marital status, such as asking about 
liability to pay alimony, child support, or 
separate maintenance; the source of income 
to be used as a basis for the repayment of 
the credit requested, which may disclose that 
it is a spouse’s income; whether any obliga
tion disclosed by the applicant has a co
obligor, which may disclose that the co
obligor is a spouse or former spouse; or the 
ownership of assets, which may disclose the 
interest of a spouse, when such assets are 
relied upon in extending the credit. Such 
inquiries are allowed by the general rule of 
subparagraph (b) (1) of this section.

®A creditor also may continue to use any 
application form that complies with the re
quirements of the October 28, 1975 version 
of Regulation B until its present stock of 
those forms is exhausted or until March 23,
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another person, or use the appropriate 
model application forms contained in 
Appendix B. If a creditor chooses to use 
an Appendix B form, it may change the 
form:.

(T )  By asking for additional informa
tion not prohibited by this section;

(2) By deleting any information re
quest; or -

(3) By rearranging the format with
out modifying the substance of the in
quiries; provided that in each of these 
three instances the appropriate notices 
regarding the optional nature of courtesy 
titles, the option to disclose alimony, 
child support, or separate maintenance, 
and the limitation concerning marital 
status inquiries are included in the ap
propriate places if the items to which 
they relate appear on the creditor’s form. 
If a creditor uses an appropriate Ap
pendix B model form or to the extent 
that it modifies such a form in accord
ance with the provisions of clauses (2) or
(3) of the preceding sentence or the in
structions to Appendix B, that creditor 
shall be deemed to be acting in compli
ance with the provisions of paragraphs
(c) and (d) of this section.
§ 202.6 Rules Concerning Evaluation of 

Applications.
(a) General ride concerning use of in

formation. Except as otherwise provided 
in the Act and this Part, a creditor may 
consider in evaluating an application any 
information that the creditor obtains, so 
long as the information is not used to dis
criminate against an applicant on a pro
hibited basis.7

(b) Specific rules concerning use of 
information. (I) Except as provided in 
the Act and this Part, a creditor shall 
not take a prohibited basis into ac
count in any system of evaluating the 
creditworthiness of applicants.8

(2) (i) Except as permitted in this 
section, a creditor shall not take into 
account an applicant’s age (Provided, 
That the applicant has the capacity to 
enter into a binding contract) or

1978, whichever occurs first. The provisions 
of this Part shall not determine and are not 
evidence of the meaning of the requirements 
of the previous version of Regulation B.

7 The legislative history of the Act Indi
cates that the Congress intended an “effects 
test” concept, as outlined in the employment 
field by the Supreme Court in the cases of 
Griggs v. Duke Power Co., 401 U.S. 424 (1971), 
and Albemarle Paper Co. v. Moody, 422 
U.S. 405 (1975), to be applicable to a credi
tor’s determination of creditworthiness. See 
Senate Report to aocompany HJt. 6516, No. 
94-589, pp. 4-5; House Report to accompany 
H.R. 6516, No. 94-210, p. 5.

»This provision does not prevent a cred
itor from considering the marital status of 
an applicant or the source of an appli
cant’s income for the purpose of ascertain
ing the creditor’s rights and remedies ap
plicable to the particular extension of 
credit and not to discriminate in a deter
mination of creditworthiness. Further
more, a prohibited basis may be considered 
in accordance with § 202.8 (special purpose 
credit programs).
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whether an applicant’s income derives 
from any public assistance program.

(ii) In a demonstrably and statis
tically sound,, empirically derived credit 
system, a creditor , may use an appli
cant’s age as a predictive variable, pro
vided .that the age of an elderly appli
cant is not assigned a negative factor 
or value.

(iii) In a judgmental system of eval
uating creditworthiness, a creditor may 
consider an applicant’s age or whether 
an applicant’s income derives from any 
public assistance program only for the 
purpose of determining a pertinent ele
ment of creditworthiness.3

(iv) In any system of evaluating cred
itworthiness, a creditor may consider the 
age of an elderly applicant when such 
age is to be used to favor the elderly 
applicant in extending credit.

(3) A Creditor shall pot use, in evalu
ating* the creditworthiness of an appli
cant, assumptions of aggregate statis
tics relating to the likelihood that any 
group of persons will bear or rear chil
dren or, for that reason, will receive 
diminished or interrupted income in the 
future.

(4) A creditor shall not take into ac
count the existence of a telephone list
ing in the name of an applicant for 
consumer credit. A creditor may take 
into account the existence of a telephone 
in the residence of such an applicant.

(5) A creditor shall not discount or 
exclude from consideration the income 
of an applicant or the spouse of the ap
plicant because of a prohibited basis or 
because the income is derived from part- 
time employment or from an annuity, 
pension, or other retirement benefit; but

* Concerning income derived from a pub
lic assistance program, a creditor may con
sider, for example, the length of time an 
applicant has been receiving such income; 
whether an applicant intends to continue 
to reside ip the jurisdiction in relation to 
residency requirements for benefits; and 
the status of an applicant’s dependents to 
ascertain whether benefits that the appli
cant is presently receiving will continue.

Concerning age, a creditor may consider, 
for example, the occupation and length of 
time to retirement of an applicant to as
certain whether the applicant’s income 
(Including retirement income, as appli
cable) will support the extension o f credit 
until its maturity; or the adequacy of any 
security offered if the duration of the 
credit extension will exceed the life ex
pectancy of the applicant. An elderly ap
plicant might not qualify for a five-per
cent down, 30-year mortgage loan because 
the duration of the loan exceeds the ap-. 
plicant’s life expectancy and the cost of 
realizing on the collateral might exceed 
the applicant’s equity. The same applicant 
might qualify with a larger downpayment 
and a shorter loan maturity. A creditor 
could also consider an applicant’s age, for 
example, to assess the significance of the 
applicant’s length o f employment or resi
dence (a young applicant may have just 
entered the job market; an elderly appli
cant may recently have retired and moved 
from a long-time residence).
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a creditor may consider the amount and 
probable continuance o f any income in 
evaluating an applicant's creditworthi
ness. Where an applicant relies on ali
mony, child support, or separate main
tenance payments in applying for credit, 
a creditor shall consider such payments 
as income to the extent that they are 
likely to be consistently made. Factors 
that a creditor may consider in deter
mining the likelihood of consistent pay
ments include, but are not limited to, 
whether the payments are received pur
suant to a written agreement or court 
decree; the length of time that the pay
ments have been received; the regularity 
of receipt; the availability of procedures 
to compel payment; and the creditworth
iness of the payor, including the credit 
history of the payor where available to 
the creditor under the Fair Credit Re
porting Act or other applicable laws.

(6) To the extent that a creditor con
siders credit history in evaluating the 
creditworthiness of similarly qualified 
applicants for a similar type and amount 
of credit, in evaluating an applicant's 
creditworthiness, a creditor shall con
sider (unless the failure to consider re
sults from an inadvertent error):

(i) The credit history, when available, 
of accounts designated as accounts that 
the applicant and a spouse are permitted 
to use or for which both are contractual
ly liable;

(ii) On the applicant's request, any 
information that the applicant may pre
sent tending to indicate that the credit 
history being considered by the creditor 
does not accurately reflect the appli
cant’s creditworthiness; and

(iii) On the applicant's request, the 
credit history, when available, of any 
account reported in the name of the ap
plicant’s spouse or former spouse that 
the applicant can demonstrate accurate
ly reflects the applicant's creditworthi
ness.

(7) A creditor may consider whether 
an applicant is a permanent resident of 
the United States, the applicant’s im
migration status, and such additional in
formation as may be necessary to ascer
tain its rights and remedies regarding 
repayment.

Cc) State property laws. A creditor’s 
consideration or application o f State 
property laws directly ©r indirectly af
fecting creditworthiness shall not con
stitute unlawful discrimination for the 
purposes of the Act or this Part.
§ 202.7 Rules Concerning Extensions of 

Credit.
(a) Individual accounts. A creditor 

shall not refuse to grant an individual 
account to a creditworthy applicant on 
the basis of sex, marital status, ©r any 
other prohibited basis.

(b) Designation of name. A creditor 
shall not prohibit an applicant from 
opening or maintaining an account in 
a birth-given first name and a surname 
that is the applicant's birth-given sur
name, the spouse's surname, or a com
bined surname.

(c) Action concerning existing open 
end accounts. (1) In the absence of evi-
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dence of inability or unwillingness to re
pay, a creditor shall not take any of 
the following actions regarding an appli
cant who is contractually liable on an 
existing open end account on the basis of 
the applicant’s reaching a certain age or 
retiring, or on the basis of a change in 
the applicant’s name or marital status:

(1) Require a reapplication; or
(ii) Change the.terms of the account; 

or
(iii) Terminate the account.
(2) A creditor may require a reappli

cation regarding an open end account on 
the basis of a change in an applicant's 
marital status where the credit granted 
was based on income earned by the appli
cant’s spouse if the applicant’s income 
alone at the time of the original applica
tion would not support the amount of 
credit currently extended.

(d) Signature of spouse or other per
son. (1) Except as provided in this sub
section, a creditor shall not require the 
signature of an applicant’s spouse or 
other person, other than a joint appli
cant, on any credit instrument if the 
applicant qualifies under the creditor’s 
standards of creditworthiness for the 
amount and terms of the credit re
quested.

(2) If an applicant requests unsecured 
credit and relies in part upon property 
to establish creditworthiness, a creditor 
may consider State law; the form of 
ownership of the property; its suscepti
bility to attachment, execution, sever
ance, and partition; and other factors 
that may affect the value to the ¿creditor 
of the applicant’s interest in the prop
erty. If necessary to satisfy the creditor’s 
standards of creditworthiness, the credi
tor may require the signature of the ap
plicant’s spouse or other person on any 
instrument necessary, or reasonably be
lieved by the creditor to foe necessary, 
under applicable State law to make the 
property relied upon available to satisfy 
the debt in the event of default.

(3) If a married applicant requests 
unsecured credit and resides in a com
munity property State or if the property 
upon which the applicant is relying is 
located in such a State, a creditor may 
require the signature of the spouse on 
any instrument necessary, or reasonably 
believed by the creditor to be necessary, 
under applicable State law to make the 
community property available to satisfy 
the debt in the event of default if;

(i) applicable State law denied the ap
plicant power to manage or control suffi
cient community property to qualify for 
the amount of credit requested under 
the creditor’s standards of creditworthi
ness; and

(ii) the applicant does not have suffi
cient separate property to qualify for 
the amount of credit requested without 
regard to community property.

(4) If an applicant requests secured 
credit, a creditor may require the signa
ture of the applicant’s spouse or other 
person on any instrument necessary, or 
reasonably believed by the creditor to be 
necessary» under applicable State law to 
make the property being offered as se
curity available to satisfy the debt in

the event of default, for example, any 
instrument to create a valid lien, pass 
clear title, waive inchoate rights, or as
sign earnings.

(5) If, under a creditor’s standards of 
creditworthiness, the personal liability 
of an additional party is necessary to 
support the extension of the credit re
quested,10 a creditor may request that the 
applicant obtain a co-signer, guarantor, 
or the like. The applicant’s spouse may 
serve as an additional party, but a cred
itor shall not require that the spouse 
be the additional party. For the purposes 
of paragraph (d) of this section, a 
creditor shall not impose requirements 
upon an additional party that the cred
itor may not impose upon an applicant.

(e) Insurance. Differentiation in the 
availability, rates, and terms on which 
credit-related casualty insurance or 
credit life, health, accident, or disability 
insurance is offered or provided to an 
applicant shall not constitute a violation 
of the Act or this Part; but a creditor 
shall not refuse to extend credit and shall 
not terminate an account because credit 
life, health accident, or disability insur
ance is not available on the basis of the 
applicant’s age. Notwithstanding any 
other provision of this Part, information 
about the age, sex, or marital status of 
an applicant may be requested in an 
application for insurance.
§ 202.8 Special Purpose Credit Pro

grams.
(a) Standards for programs. Subject fcu 

the provisions of paragraph (b) of this 
section, the Act and this Part are not 
violated if a creditor refuses to extend 
credit to an applicant solely because the 
applicant does not qualify under the 
special requirements that define eligi
bility for the following types of special 
purpose credit programs:

(1) Any credit assistance program ex
pressly authorized by Federal or State 
law for the benefit of an economically 
disadvantaged class of persons; or

(2) Any credit assistance program of
fered by a not-for-profit organization, as 
defined under section 501(c) of the In
ternal Revenue Code of 1954, as 
amended, for the benefit of its members 
or for the benefit of an economically dis
advantaged class of persons; or

(3) Any special purpose credit pro
gram offered by a for-profit organiza
tion or in which such an organization 
participates to meet special social needs, 
provided that:

(i) The program is established and 
administered pursuant to a written plan 
that (A) identifies the class or classes of 
persons that the program is designed to 
benefit and (B) sets forth the proce
dures and standards for extending credit 
pursuant to the program; and

(ii) The program is established and 
administered to extend credit to a class 
of persons who, pursuant to the custom-

38 If an applicant requests individual credit 
relying on the separate Income o f  another 
person, a creditor may require the signature 
of the other person to make the income avail
able to pay the debt.
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ary standards of creditworthiness used 
by the organization extending the 
credit, either probably would not receive 
such credit or probably would receive it 
on less favorable terms than are ordinar
ily available to other applicants apply
ing to the organization for a similar type 
and amount of credit.

(b) Applicability of other rules. (1) 
All of the provisions of this Part shall 
apply to each of the special purpose 
credit programs described in paragraph 
(a) of this section to the extent that 
those provisions are not inconsistent with 
the provisions of this section.

(2) A program described in subpara
graphs (a) (2) or la ) (3) of this section 
shall qualify as a special purpose credit 
program under paragraph (a) of this^ 
section only if it was established and is 
administered so as not to discriminate 
against an applicant on the basis of race, 
color, religion, national origin, sex, mari
tal status, age (Provided, That the appli
cant has the capacity to enter into a 
binding contract), income derived from 
a , public assistance program, or good 
faith exercise of any right under the 
Consumer Credit Protection Act or any 
State law upon which an exemption has 
been granted therefrom by the Board; 
except that all program participants 
may be required to share one or more of 
those characteristics so long as the pro
gram was not established and is not ad
ministered with the purpose of evading 
the requirements of the Act or this Part.

(c) Special rule concerning requests 
and use of information. If all partici
pants in a special purpose credit pro
gram described in paragraph (a) of this 
section are or will be required to pos
sess one or more common characteris
tics relating to race, color, religion, na
tional origin, sex, marital status, age, or 
receipt of income from a public assist
ance program and if the special purpose 
credit program otherwise satisfies the 
requirements of paragraph (a) of this, 
section, then, notwithstanding the pro
hibitions of §§ 202.5 and 202.6, the credi
tor may request of an applicant. and 
may consider, in determining eligibility 
for such program, information regarding 
the common characteristics required for 
eligibility.
In such circumstances, the solicitation 
and consideration of that information 
shall not constitute unlawful discrimi
nation for the purposes of the Act or 
th|s Part.
_ (d) Special rule in the case of finan

cial need. If financial need is or will be 
one of the criteria for the extension of 
credit under a special purpose credit pro
gram described in paragraph (a) of this 
section, then, notwithstanding the pro
hibitions of §§ 202.5 and 202.6, the cred
itor may request and consider, in de
termining eligibility for such program, 
information regarding an applicant’s 
marital status, income from alimony* 
child support, or separate maintenance, 
and the spouse’s financial resources. In

addition, notwithstanding the prohibi
tions of § 202.7(d),, a creditor may obtain 
the signature of an applicant’s spouse or 
other person on an application or credit 
instrument relating to' a special purpose 
program if required by Federal or State 
law. In such circumstances, the solicita
tion and consideration of that informa
tion and the obtaining of a required sig
nature shall not constitute unlawful dis
crimination for the purposes of the Act 
or this Part.
§ 202.9 Notifications.

(a) Notification of action taken, ECOA 
notice, and statement of specific rea
sons— (1) Notification of action taken. 
A creditor shall notify an applicant of 
action taken within:

(1) 30 days after receiving a com
pleted application concerning the credi
tor’s approval of, or adverse action re
garding, the application (notification of 
approval may be expressed or by implica
tion, where, for example, the applicant 
receives a credit card, money, property, 
or services in accordance with the appli
cation) ;

(ii) 30 days after taking adverse action 
on an uncompleted application;

(iii) 30 days after taking adverse ac
tion regarding an existing account; and

(iv) 90 days after the creditor has 
notified the applicant of an offer to grant 
credit other than in substantially the, 
amount or on substantially the terms 
requested by the applicant if the appli
cant during those 90 days has not ex
pressly accepted or used the credit 
offered.

(2) Content of-notification. Any noti
fication given to an applicant against 
whom adverse action is taken shall be in 
writing and shall contain: a statement 
of the action taken; a statement of the 
provisions of section 701(a) of the Act; 
the name and address of the Federal 
agency that administers compliance 
concerning the creditor giving the noti
fication; and

(i) A statement of specific reasons for 
the actiorf taken; or

(ii) A disclosure of the applicant’s 
right to a statement of reasons within 30 
days after receipt by the creditor of a re
quest made within 60 days of such notifi
cation, the disclosure to include the 
name, address, and telephone number of 
the person or office from which the state
ment of reasons can be obtained. If the 
creditor chooses to provide the statement 
of reasons orally, the notification shall 
also include a disclosure of the appli
cant’s right to have any oral statement 
of reasons confirmed in writing within 
30 days after a written request for con
firmation is received by the creditor.

(3) Multiple applicants. If there is 
more than one applicant, the notifica
tion need only be given to one of them* 
but must be given to the primary appli
cant where one is readily apparent.

(4) Mutiple creditors. If a transaction 
involves more than one creditor and the 
applicant expressly accepts or uses the 
credit offered, this section does not re
quire notification of adverse action by 
any creditor. If a transaction involves 
more than one creditor and either no 
credit is offered or the applicant does 
not expressly accept or use any credit 
offered, then each creditor taking ad
verse action must comply with this sec
tion. The required notification jnay be 
provided indirectly through a third 
party, which may be one of the creditors, 
provided that the identity of each credi
tor taking adverse action is disclosed. 
Whenever the notification is to be pro
vided through a third party, a creditor 
shall not be liable for any act or omis
sion of the third party that constitutes 
a violation of this section if the creditor 
accurately and in a timely manner pro
vided the third party with the informa
tion necessary for the notification and 
was maintaining procedures reasonably 
adapted to avoid any such violation.

(b) Form of ECOA notice and state
ment of specific reasons— (1) ECOA 
notice. A creditor satisfies the require
ments of paragraph (a) (2) of this sec
tion regarding a statement of the provi
sions of section 701(a) of the Act and 
the name and address of the appropriate 
Federal enforcement agency if it pro
vides the following notice, or one that 
is substantially similar:

The Federal Equal Credit Opportunity 
Act prohibits creditors from discriminating 
against credit applicants on the basis of 
race, color, religion, national origin, sex, 
marital status, age (provided that the appli
cant has the capacity to enter into a binding 
contract) ; because all or part of thè appli
cant’s income derives from any public as
sistance program; or because the applicant 
has in good faith exercised any right under 
the Consumer Credit Protection Act. The 
Federal agency that administers compliance 
with this law concerning this creditor is 
(name and address as specified by the ap
propriate agency listed in Appendix A).

The sample notice printed above may 
be modified immediately following the 
required references to the Federal Act 
and enforcement agency to include ref
erences to any similar State statute or 
regulation and to a State enforcement 
agency.

(2) Statement of specific reasons. A 
statement of reasons for adverse action 
shall be sufficient if it is specific and 
indicates the principal reason(s) for the 
adverse action. A creditor may formulate 
its own statement of reasons in check
list or letter form or may use all or a por
tion of the sample form printed below,/ 
which, if properly completed, satisfies the 
requirements of subparagraph (a) (2) (i) 
of this section. Statements that the ad
verse action was based on the creditor’s 
internal standards or policies or that the 
applicant failed to achieve the qualifying 
score on the creditor’s credit scoring sys
tem are insufficient.

FEDERAL REGISTER, V O L. 42 , N O . 4— TH UR SDAY, JA N U A R Y  6 , 1 9 77



1258 RULES AND REGULATIONS

STATEMENT OF CREDIT DENIAL, TERMINATION, OR CHANGE

DATE _

Applicant^ Name: ’_________

Applicant's Address:_________________________ '

Description, of Account, Transaction, or Requested Credit:

Description of Adverse Action Taken:

PRINCIPAL REASONS(S) FOR ADVERSE ACTION CONCERNING CREDIT

£ J Credit application incomplete / 7 Too short a period of residence

£ 7 Insufficient credit references r j Temporary residence

n Unable to verify credit references / T Unable to verify residence

£ J Temporary or irregular employment r j No credit file v

£ 7 Unable to verify employment r j Insufficient credit file

/ T Length of employment r*? Delinquent credit obligations

/ T Insufficient income / ~ T Garnishment, attachmentj fore-
closure, repossession, or suit

£ J Excessive obligations
/ 7 Bankruptcy

£ 7 Unable to verify income

/~~~7 Inadequate collateral

j f  We do not grant credit to any applicant on the terms and conditions 
you request*

/ T  Other, specify:
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DISCLOSURE OF USE OF INFORMATION OBTAINED FROM AN OUTSIDE SOURCE 

r j  Disclosure inapplicable

£ T  Information obtained in a report from a consumer reporting 

agency

Name:

Street Address:

Phone: ______________________

/ / Information obtained from an outside source other than a con—

sumer reporting agency. Under the Fair Credit Reporting Act, 

you have the right to make a written request, within 60 days 

of receipt of this notice, for disclosure of the nature of the 

adverse information.

Creditor’s name:

Creditor's address:

Creditor's telephone number:

[Add ECOA Notice]
(3) Other information. The notifica

tion required by subparagraph (a) (1) of 
this section may include other informa
tion so long as it does not detract from 
the required content. This notification 
also may be combined with any dis
closures required under other titles of 
the Consumer Credit Protection Act or 
any other law, provided that all require
ments for clarity and placement are sat
isfied; and it may appear on either or 
both sides of the paper if there is a clear 
reference on the front to any informa
tion on the back.

(c) Oral notifications. The applicable 
requirements of this section are satis
fied by oral notifications (including state
ments of specific reasons) in the case of 
any creditor that did not receive more 
than 150 applications during the cal
endar year immediately preceding the 
calendar year in which the notification 
of adverse action is to be given to a par
ticular applicant.

(d) Withdrawn applications. Where an 
applicant submits an application and the 
parties contemplate that the applicant 
will inquire about its status, if the cred

itor approves the application and the 
applicant has not inquired within 30 days 
after applying, then the creditor may 
treat the application as withdrawn and 
need not comply with subparagraph (a)
(1) of this section.

(e) Failure of compliance. A failure to 
comply with this section shall not con
stitute a violation when caused by an 
inadvertent error; provided that, on dis
covering the error, the creditor corrects 
it as soon as passible and commences 
compliance with the requirements of 
this section.
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(f) Notification. A creditor notifies an 
applicant when a writing addressed to 
the applicant is delivered or mailed to 
the applicant’s last known address or, in 
the case of an oral notification, when the 
creditor communicates with the appli
cant.
§ 202.10 Furnishing o f Credit Informa

tion.
(a) Accounts established on or after 

June 1, 1977. (1) For every account es
tablished on or after June 1, 1977, a 
creditor that furnishes credit informa
tion shall:

(1) Determine whether an account 
offered by the creditor is one that an ap
plicant’s spouse is permitted to use or 
upon which the spouses are contractually 
liable other than as guarantors, sureties, 
endorsers, or similar parties; and

(ii) Designate any such account to re
flect the fact of participation of both 
spouses.11

(2) Except as provided in paragraph
(a) (3) of this section, if a creditor fur
nishes credit information concerning an 
account designated under this section (or 
designated prior to the effective date of 
this Part) to a consumer reporting agen
cy, it shall furnish the information in a 
manner that will enable the agency to 
provide access to the information in the 
name of each spouse.

(3) If a creditor furnishes credit in
formation concerning an account desig
nated under this section (or designated 
prior to the effective date of this Part) 
in response to an inquiry regarding a par
ticular applicant, it shall furnish the in
formation in the name of the spouse 
about whom such information is re
quested.“

(b) Accounts established prior to June 
t, 1977. For every account established 
prior to and in existence on June 1, 1977, 
a creditor that furnishes credit informa
tion shall either:

(1) Not later than June 1, 1977
(1) Determine whether the account is 

one that an applicant’s spouse, if any, is 
permitted to use or upon which the 
spouses are contractually liable other 
than as guarantors, sureties, endorsers, 
or similar parties;

(ii) Designate any such account to re
flect the fact of participation of both 
spouses; 13 and

(iii) Comply with the reporting re
quirements of paragraphs (a) (2) and (a)
(3) of this section; or ^

(2) Mail or deliver to all applicants, or 
all married applicants, in whose name an 
account is carried on the creditor’s rec
ords one copy of the notice set forth 
below.1- The notice may be mailed with a

11A creditor need not distinguish between 
participation as a user or as a contractually 
liable party.

12 If a creditor learns that new parties have 
undertaken payment on an account, then the 
subsequent history of the account shall be 
furnished in the names of the new parties 
and need not continue to be furnished in 
the names o f the former parties.
" 13 See footnote 11.

14 A creditor may delete the references to 
the “use” of an account when providing no
tices regarding closed end accounts.

billing statement or other mailing. All 
such notices shall be mailed or delivered 
by October 1, 1977. As to open end ac
counts, this requirement may be satisfied 
by mailing one notice at any time prior 
to October 2,1977 regarding each account 
for which a billing statement is sent be
tween June 1 and October 1, 1977. The 
notice may be supplemented as necessary 
to permit identification of the account by 
the creditor or by a consumer reporting 
agency. A creditor need only send notices 
relating to those accounts on which it 
lacks the information necessary to make 
the proper designation regarding partici
pation or contractual liability.

Notice

Credit History for Married Persons

The Federal Equal Credit Opportunity Act 
prohibits credit discrimination on the basis 
of race, color, religion, national origin, sex, 
marital status, age (provided that a person 
has the capacity to enter into a binding con
tract) ; because all or part of a person’s in
come derives from any public assistance pro
gram; or because a person in good faith has 
exercised any right under the Federal Con
sumer Credit Protection Act. Regulations 
under the Act give married persons the right 
to have credit information included in credit 
reports in the tame of both the wife and the 
husband if both use or are responsible for 
the account. This right was created, in part, 
to insure that credit histories will be avail
able to women who become divorced or 
widowed.

If your account with us is one that both 
husband and wife signed for or is an account 
that is being used by one of you who did not 
sign, then you are entitled to have us re
port credit information relating to the ac
count in both your names. If you choose to 
have credit information concerning your ac
count with us reported in both your names, 
please complete and sign the statement 
below and return it to us.

Federal regulations provide that signing 
your name below will not change your or 
your spouse’s legal liability on the account. 
Your signature will only request that credit 
information be reported in both your names.

If you do not complete and return the 
form below, we will continue to report your 
credit history in the same way that we do 
now.

When you furnish credit information on 
this account, please report all information 
concerning the account in both our names.

Account number Print or type name

Print or type name

) Signature of 
- either spouse

(c) Requests to change manner in 
which information is reported. Within 90 
days after receipt of a properly com
pleted request to change the manner in 
which information is reported to con
sumer reporting agencies and others re
garding an account described in para
graph (b) of this section a creditor shall 
designate the account to reflect the fact 
of participation of both spouses,“  When 
furnishing information concerning any 
such account, the creditor shall comply 
with the reporting requirements of sub- 
paragraphs (a) (2) and (a) (3) of this

16 See footnote 11.

section. The signature of an applicant or 
the applicant’s spouse on a request to 
change the manner in which information 
concerning an account is furnished shall 
not alter the legal liability of either 
spouse upon the account or require the 
creditor to change the name in which the 
account is carried. -

(d) Inadvertent errors. A failure to 
comply with this section shall not consti
tute a violation when caused by an inad
vertent error, provided that, on discover
ing the error, the creditor corrects it as 
soon as possible and commences com
pliance with the requirements of this 
section.
§ 202.11 Relation to State law.

(a) Inconsistent State laws. Except as 
otherwise provided in this section, this 
Part alters, affects, or preempts only 
those State laws-that are inconsistent 
with this Part and then only to the ex
tent of the inconsistency. A State law is 
not inconsistent with this Part if it is 
more protective of an applicant.

(b) Preempted provisions of State law. 
(1) State law is deemed to be inconsist
ent with the requirements of the Act and 
this Part and less protective of an appli
cant within the meaning of section 705
(f) of the Act to the extent that such 
law:

(1) Requires or permits a practice or 
act prohibited by the Act or this Part;

(ii) * Prohibits the individual extension 
of consumer credit to both parties to a 
marriage if each spouse individually and 
voluntarily applies for such credit;

(iii) Prohibits inquiries or collection 
of data required to comply with the Act 
or this Part;

(iv) Prohibits asking age or consider
ing age in a demonstrably and statis
tically Sound, empirically derived credit 
system, to determine a pertinent ele
ment o f creditworthiness, or to favor an 
elderly applicant; or

(v) Prohibits inquiries necessary to es
tablish or administer a special purpose 
credit program as defined by § 202.8.

(2) A determination as to whether a 
State law is inconsistent with the -re
quirements of the Act and this Part will 
be made only in response to a request 
for a formal Board interpretation. All 
requests for such interpretations, in ad
dition to meeting the requirements of 
§ 202.1(d), shall comply with the appli
cable provisions of subsections (b) (1) 
and (2) of Supplement I  to this Part. A 
determination shall be based on the fac
tors enumerated in this subsection and, 
as applicable, subsection (c) of Supple
ment I. Notice of the interpretation shall 
be provided as specified in subsection
(e) (1) of Supplement I, but the inter
pretation shall be effective in accord
ance with § 202.1. The interpretation 
shall be subject to revocation or modifi
cation at any time, as provided in sub
section (g) (4) of Supplement I.

-(c) Finance charges gnd loan ceilings. 
If married applicants voluntarily apply 
for and obtain individual accounts with 
the same creditor, the accounts shall not 
be aggregated or otherwise combined for 
purposes of determining permissible fi
nance charges or permissible loan ceil-
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ings under any Federal or State law. 
Permissible loan ceiling laws shall be 
construed to permit each spouse to be
come individually liable up to the 
amount of the loan ceilings, less the 
amount for which the applicant is jointly 
liable.1®

(d) State and Federal laws not af
fected. This section does not alter or an
nul any provision of State property laws, 
laws relating to the disposition of de
cedents’ estates,, or Federal or State 
banking regulations directed only to
wards insuring the solvency of financial 
institutions.

(e) Exemption for State regulated 
transactions. (1) In accordance with the 
provisions of Supplement I to this Part, 
any State may apply to the Board for an 
exemption from the requirements of sec
tions 701 and 702 of the Act and the cor
responding provisions of this Part for any 
class of credit transactions within the 
State. The Board will grant such an ex
emption if:

(1) The Board determines that, under 
the law of that State, that class of credit 
transactions is subject to requirements 
substantially similar to those imposed 
under sections 701 and 702 of the Act and 
the corresponding provisions of this 
Part, or that applicants are afforded 
greater protection than is afforded under 
sections 701 and 702 of the Act and the 
corresponding provisions of this Part; 
and

(ii) There is adequate provision for 
State enforcement.

(2) In order to assure that the concur
rent jurisdiction of Federal and State 
courts created in section 706(f) of the 
Act will continue to have substantive pro
visions to which such jurisdiction shall 
apply; to allow Federal enforcement 
agencies to retain their authority regard
ing any class of credit transactions ex
empted pursuant to paragraph (e) (1) of 
this section and Supplement I; and, gen
erally, to aid in implementing the Act:

(i) no such exemption shall be deemed 
to extend to the civil liability provisions 
of section.706 or the administrative en
forcement provisions of section 704 of the 
Act; and

(ii) after an exemption has been 
granted, the requirements of the appli
cable State law shall constitute the re
quirements of the Act and this Part, ex
cept to the extent such State law im
poses requirements not imposed by the 
Act or this Part.

(3) Exemptions granted by the Board 
to particular classes of credit transac
tions within specified States will be set 
forth in Supplement n  to this Part.
§ 202.12 Record Retention.

(a) Retention of prohibited informa
tion. Retention in a creditor’s files of any 
information, the use of which in evalu
ating applications is prohibited by the 
Act or this Part, shall not constitute a vi-

18 For example, in a State with a permis
sible loan ceiling of $1,000, It a married cou
ple were jointly liable for unpaid debt in the 
amount of $260, each spouse could subse
quently become individually liable for $760.

RULES AND REGULATIONS

olation of the Act or this Part where such 
information was obtained: :

(1) From any source prior to March 
23,1977; 17 or

(2) At any time from consumer re
porting agencies; or

(3) At any time from any applicant 
or others without the specific request of 
the creditor; or

(4) At any time as required to monitor 
compliance with the Act and this Part 
or other Federal or State statutes or reg
ulations.

(b) Preservation of records. (1) For 
25 months after the date that a creditor 
notifies an applicant of action taken on 
an application, the creditor shall retain 
as to that application in original form or 
a copy thereof: 18

(1) Any application form that it re
ceives, any information required to be ob
tained concerning: characteristics of an 
applicant to monitor compliance with 
the Act and this Part or other similar 
law, and any other written or recorded 
information used in evaluating the ap
plication and not return to the applicant 
at the applicant’s request;

(ii) A copy of the following documents 
if furnished to the applicant in written 
form (or, if furnished orally, any nota
tion or memorandum with respect there
to made by the creditor):

(A) The notification of action taken; 
and

(B) The statement of specific reasons 
for adverse action; and

(iii) Any written statement submitted 
by the applicant alleging a violation of 
the Act or this Part.

(2) For 25 months after the date that 
a creditor notifies an applicant of adverse 
action regarding an account, other than 
in connection with an application, the 
creditor shall retain as to that account, 
in original form or a copy thereof:1®

(i) Any written or recorded informa
tion concerning such adverse action; and

(ii) Any written statement submitted 
by the applicant alleging a violation of 
the Act or this Part.

(3) In addition to the requirements 
of paragraphs (b ) (1) and (2), of this 
section, any creditor that has actual no
tice that it is under investigation or is 
«subject to an enforcement proceeding for 
an alleged violation of the Act or this 
Part by an enforcement agency charged 
with monitoring that creditor’s compli
ance with the Act and this Part, or that 
has been served with notice of an action 
filed pursuant to section 706 of the Act 
and § 202.1 (b) or (c) of this Part, shall 
retain the information required in para
graphs (b) (1) and (2) of this section un-

17 Pursuant to the October 28, 1975 version 
of Regulation B, the applicable date for sex 
and marital status information is June 30, 
1976.

“  “A copy thereof” includes carbon copies, 
photocopies, microfilm or microfiche copies, 
or copies produced by any accurate informa
tion retrieval system. A creditor who uses 
a computerized or mechanized system 
need not keep a written copy of a document 
if It can regenerate the precise text of the 
document upon request.

19 See footnote 18.

m i
til final disposition of the matter, un
less an earlier time is allowed by order 
of the agency or court.

(4) In any transaction involving more 
than one creditor, any creditor not re
quired to comply with § 202.9 (notifica
tions) shall retain for the time period 
specified in paragraph (b) of this sec
tion all written or recorded information 
in its possession concerning the appli
cant, including a notation of action 
taken in connection with any adverse 
action.

(c) Failure of compliance. A failure 
to comply with this section shall not con
stitute a violation when caused by an in
advertent error.
"§ 202.13 Information for Monitoring 

Purposes.
(a) Scope and information requested. 

(1) For the purpose of monitoring com
pliance with the provisions of the Act 
and this Part, any creditor that receives 
an application for consumer credit relat
ing to the purchase of residential real 
property, where the extension of credit 
is to be secured by a lien on such prop
erty, shall request as part of any written 
application for such credit the following 
information regarding the applicant and 
joint applicant (if any):

(1) Race/national origin, using the 
categories American Indian or Alaskan 
Native; Asian or Pacific Islander; Black; 
White; Hispanic; Other (Specify);

(ii) Sex;
(iii) Marital status, using the catego

ries married, unmarried, and separated; 
and

(iv) Age.
(2) “Residential real property”  means 

improved real property used or intended 
to be used for residential purposes, in
cluding single family homes, dwellings 
for from two to four families, and indi
vidual units of condominiums and co
operatives.

(b) Method o f obtaining information. 
Questions regarding race/national ori
gin, sex, marital status, and age may be 
listed- at the creditor’s option, either on 
the application form or on a separate 
form that refers to the application.

Cc) Disclosure to applicant and joint 
applicant. The applicant and joint ap
plicant (if any) shall be informed that 
the information regarding race/national 
origin, sex, marital status, and age is 
being requested by the Federal Govern
ment for the purpose o f monitoring 
compliance with Federal anti-discrimi
nation statutes and that those statutes 
prohibit creditors from discriminating 
against applicants on those bases. The 
applicant and joint applicant shall be 
asked, but not required, to supply the 
requested information. If the applicant 
or joint applicant chooses not to pro
vide the information or any part of it, 
that fact shall be noted on the form on 
which the information is obtained.

(d) Substitute monitoring program.. 
Any monitoring program required by 
an agency charged with administrative 
enforcement under section 704 of the 
Act may be substituted for the require
ments contained in paragraphs (a), (b). 
and (c) of this section.
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Appendix A.—Federal Enforcement 
Agencies

The following list indicates which Fed
eral agency enforces Regulation B for par
ticular classes of creditors. Any questions 
concerning a particular creditor should he 
directed to its enforcement agency.
National Banka: Comptroller of the Cur

rency, Consumer Affairs Division, Wash
ington, D.C. 20219.

State Member Banks: Federal Reserve Bank 
serving the district in which the State 
member bank is located.

Nonmember Insured Banks: Federal Deposit 
Insurance Corporation Regional Director 
for the region in which the nonmember 
insured bank is located.

Savings Institutions Insured by the FSLIC 
and Members of the FHLB System (ex
cept for Savings Banks insured by 
FDIC) : The Federal Home Loan Bank 
Board Supervisory Agent in the district 
in which the institution is located. 

Federal Credit Unions: Regional office of 
the National Credit Union Administration 
serving the area in which the Federal 
credit union is located.

Creditors Subject to Civil Aeronautics 
Board: Director, Bureau of Enforcement, 
Civil Aeronautics Board, 1825 Connecticut 
Avenue, N.W., Washington, D.C. 2042f). 

Creditors Subject to interstate Commerce 
Commission: Office of Proceedings, Inter
state Commerce Commission, Washington, 
D.C. 20523.

Creditors Subject to Packers and Stockyards 
Act: Nearest Packers and Stockyards Ad
ministration area supervisor.

Small Business Investment Companies: U.S. 
Small Business Administration, 1441 L 
Street, N.W., Washington, D.C. 20416. 

Brokers and Dealers: Securities and Exchange 
Commission, Washington, D.C. 20549. 

Federal Land Banks, Federal Land Bank As
sociations, Federal Intermediate Credit 
Banks and Production Credit Associations: 
Farm Credit Administration, 460 L‘Enfant 
Plaza, S.W., Washington, D.C. 20578.

Retail, Department Stores, Consumer Fi
nance Companies, All other Creditors, and 
All Nonbank Credit Card Issuers: (Lenders 
operating on a local or regional basis 
should use the address of the F.T.C. Re
gional Office in which they operate), Fed
eral Trade Commission, Equal Credit Op
portunity, Washington, D.O. 20580.

Appendix B—M odel Application  Forms 
[R eserved]

* « * « * 
Supplement I— Procedures for State 

Exem ption

Procedures and criteria under which a 
State may apply for an exemption pursuant 
to section 705(g) of the Act and section 
202.11 (e) of this Part.

(a*) Application. Any State may apply to 
the Board pursuant to the provisions of this 
Supplement and the Board's Rules of Pro
cedure (12 CFR 262) for a determination 
that, under the laws of that State,1 a class 
of credit transactions2 within the State is 
subject to requirements that are substan
tially similar to, or provide greater protec
tion for applicants than those Imposed under

1 Any reference to State law in this Sup
plement Includes a reference to any regula
tions that Implement State law and formal 
interpretations thereof by a court of com
petent jurisdiction or duly authorized agency 
of that State.

2 As applicable, references to "class of credit 
transactions”  In this Supplement Include 
one or more o f such das see of credit trans
actions.

sections 761 and 702 of the Act,5 and that 
there is adequate provision for State enforce
ment of such requirements. The application 
shall be in writing, addressed to the Board, 
signed by the Governor, Attorney General, or 
State official having primary enforcement or 
interpretive responsibilities under the State 
law that is applicable to the class of credit 
transactions, and shall be supported by the 
documents specified in subsection (b ) .

(b) Supporting documents. The applica
tion shall be accompanied by :

(1) A copy of the full text of the State 
law that is claimed to contain requirements 
substantially similar to those imposed under 
sections 701 and 702 of the Act, or to provide 
greater protection to applicants than sec
tions 701 and 702 of the Act, regarding the 
class of credit transactions within that State.

(2) A comparison of each provision of sec
tions 701 and 702 of the Act with the corre
sponding provision of the State law, to
gether with reasons supporting the claim 
that the corresponding provisions of the 
State law are substantially similar to, or 
provide greater protection to applicants than, 
provisions of sections 701 and 702 of the Act 
regarding the class of credit transactions and 
explaining why any differences are hot in
consistent with the provisions of sections 701 
and 702 of the Act and do not result in a 
diminution in the protection otherwise af
forded applicants; and a statement that no 
other State laws (including administrative 
or judicial interpretations) are related to, 
or would have an effect upon, the State law 
that is being considered by the Board in 
making its determination.

(3) A copy of the full text of the State law 
that provides for enforcement of the State 
law referred to in subparagraph (b) (1) of 
this supplement.

(4) A comparison of the provisions of the 
State law that provides for enforcement with 
the provisions of sections 704 and 706 of the 
Act, together with reasons supporting the 
claim that such State law provides for:

(i) Administrative enforcement of the 
State law referred to in subparagraph (b) (1) 
of this supplement that is substantially sim
ilar to, or more extensive than, the enforce
ment provided under section 704 of the Act;

(ii) Civil liability for a failure to comply 
with the requirements of the State law that 
is substantially similar to, or more extensive 
than that provided under section 706 of the 
Act, including class action liability and the 
ability of the State Attorney General or other 
appropriate State official to commence a civil 
action under circumstances substantially 
similar to those prescribed in section 706 of 
the Act, except that such State law may pro
vide a greater damage remedy or other, more 
extensive remedies;

(iii) A statute of limitations that pre
scribe» a period for civil actions of substan
tially similar duration to that provided under 
section 706(f) of the Act, or a longer period; 
and

8 Any reference in this/ Supplement to sec
tions 701 and 702 of the Act includes a refer
ence to the corresponding and Implementing 
provisions of this Part, the Board’s formal 
interpretations thereof, and official interpre
tations or approvals Issued by an authorized 
official or employee of the Federal Reserve 
System, Additionally, any reference to sec
tions 701 and 702 of the Act includes a ref
erence to sections 705 (a), (b ), (c ), and (d) 
of the Act and the corresponding provisions 
of this Part, which, though technically not 
a part of sections 701 and 702, implement and 
relate to substantive requirements of sec
tions 701 and 702.

(iv) A scope of discovery relating to a 
creditor’s credit granting standards under 
appropriate discovery-procedures in a court 
action or agency proceeding that is substan
tially similar to, or more extensive than, that 
provided under section 706(j) of the Act.

(5) A statement identifying the office des
ignated or to be designated to administer 
the State law referred to in subparagraph 
(b)(1 ) of this supplement, together with 
complete information, regarding the fiscal 
arrangements for administrative enforce
ment (including the amount of funds avail
able or to be provided), the number and 
qualifications of personnel engaged or to be 
engaged in enforcement, and a description 
of the procedures under which stich State 
law is to be administratively enforced, in
cluding, if relevant, administrative enforce
ment regarding Federally-chartered cred
itors.4
The statement should also include reasons to 
support the claim that there is adequate pro
vision for enforcement of such State law.

(c) Criteria for determination. The Board 
will consider the criteria set forth below, and 
any other relevant information, in determin
ing whether the law of a State is substan
tially similar to. or provides greater protec
tion to applicants than, the provisions of sec
tions 70 i and 702 of the Act regarding the 
class of action transactions within that State, 
and whether there is adequate provision for 
State enforcement o f such law. In making 
that determination, the Board primarily will 
consider each provision of the State law in 
comparison with each corresponding provi
sion in sections 701 and 702 of the Act, and 
not the State law as a whole in comparison 
with the Act as a whole.

(1) In order for provisions of State law to 
be substantially similar to, or provide greater 
protection to applicants than the provisions 
of sections 701 and 702 of the Act, the pro
visions of State law5 at least shall provide 
that:

(i) Definitions and rules of construction, 
as applicable, import the same meaning and 
have the same application as those prescribed 
by sections 701 and 702 of the Act.

(ii) Creditors provide all of the applicable 
notifications required by the. provisions of 
sections 701 and 702 of the Act, with the con
tent and in the terminology, form, and time 
periods prescribed by this Part pursuant to 
sections 701 and 702; however, required ref
erences to State law'may be substituted for 
the references to Federal law required in this 
Part. Notification requirements under State 
law in additional circumstances or with addi
tional detail that does not frustrate any of 
the purposes of the Act may be determined 
by the Board to be consistent with sections 
701 and 702 of the Act. 1

4 Transactions within a State in which a 
Federally-chartëred institution is a creditor 
shall not be considered subject to exemption, 
and such Federally-chartered creditors shall 
remain subject to the requirements of the 
Act and administrative enforcement by the 
appropriate Federal authority under section 
704 of the Act, unless a State establishes to 
the satisfaction of the Board that appro
priate arrangements have been made with 
such Federal authorities to assure effective 
enforcement of the requirements of State 
laws regarding such creditors.

6 This subsection is not to be construed 
as indicating that the Board would consider 
adversely any additional requirements of 
State law that are not inconsistent with the 
purpose of the Act or the requirements im
posed under sections 701 and 702 of the Act.
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(lit) Creditors take all affirmative actions 
and abide by obligations substantially similar 
to or more extensive than, those prescribed 
by sections 701 and 702 of the Act under 
substantially similar or more stringent con
ditions and within the same or more strin
gent time periods as are prescribed in sec
tions 701 and 702 of the Act.

(iv) Creditors abide by the same or more 
stringent prohibitions as are prescribed by 
sections 701 and 702 of the Act.

(v) Obligations or responsibilities imposed 
on applicants are no more costly, lengthy, or 
burdensome relative to applicants’ exercising 
any of the rights or gaining the benefits of. 
the protections provided in the State law 
than corresponding obligations or responsi
bilities imposed on applicants in sections 701 
and 702 of the Act.

(vi) Applicants’ rights and protections are 
substantially similar to, or more favorable 
than, those provided by sections 701 and 702 
of the Act under conditions or within time 
periods that are substantially similar to, or 
more favorable to applicants than, those pre
scribed by sections 701 and 702 of the Act.

(2) In determining whether provisions for 
enforcement of the State law referred to in 
subsection (b) (1) of this supplement are 
adequate, consideration will be given to the 
extent to which, under State law, provision is 
made for:

(i) Administrative enforcement, including 
necessary facilities, personnel, and funding;

(ii) Civil liability for a failure to comply 
with the requirements of such a State law 
that is substantially similar to, or more ex
tensive than, that provided under section 
706 of the Aot;

(iii) A statute of limitations for civil lia
bility of substantially similar or longer dura
tion as that provided under section 706 of 
the Act; and

(iv) A scope of discovery relating to a 
creditor’s credit granting standards that is 
substantially similar to, or more extensive 
than, that provided under section 706 (J) of 
the Act.

(d) Public notice of filing and proposed 
rule making. In connection with any appli
cation that has been filed in accordance with 
the requirements of subsections (a) and (b) 
of this Supplement and following initial re
view of the application, a notice of such fil
ing and proposed rule making shall be pub
lished by the Board in the Fédérai. R egister, 
and a copy of such application shall be made 
available for examination by interested per
sons during business hours at the Board and 
at the Federal Reserve Bank for each Fed
eral Reserve District in which the State mak
ing the application is situated. A period of 
time shall be allowed from the date of such 
publication for Interested parties to submit 
written comments to the Board regarding 
that application.

(e) Exemption from requirements. If the 
Board determines on the basis of the infor
mation before it that, under the law of a 
State, a class o f credit transactions is subject 
to requirements substantially similar to, or 
that provide greater protection to applicants 
than, those imposed under sections 701 and 
702 of the Act and that there is adequate 
provision for State enforcement, the Board 
will.exempt the class of credit transactions 
in that State from the requirements of sec
tions 701 and 702 of the Act in the following 
manner and subject to the following 
conditions:

(1) Notice of the exemption shall be pub
lished in the Federal R egister, and the 
Board shall furnish a copy of such notice to 
the State official who made application for 
such exemption, to each Federal authority 
responsible for administrative enforcement 
of the requirements o f sections 701 and 702

of the Act, and to' the Attorney General of 
the United 'States. Additionally, the Board 
shall include any exemption granted in an 
appropriate listing in Supplement n  to this 
Part. Any exemption granted shall be effec
tive 90 days after the date of publication of 
such notice in the Federal R egister.

(2) The appropriate official of any State 
that receives an exemption shall inform the 
Board in writing within 30 days of any 
change in the State laws referred to in sub
sections (b )(1 ) and (b)(3 ) of this supple
ment. The report of any such change shall 
contain copies of the full text of that change, 
together with statements setting forth the 
information and opinions regarding that 
change that are specified in subsections 
(b)(2 ) and (b) (4) of this supplement. The 
appropriate official of any State that has re
ceived such an exemption also shall file with 
the Board from time to time such reports as 
the Board may-require.

(3) The Board shall inform the appropri
ate official of any State that receives such 
an exemption of any subsequent amend
ments of the Act (including the implement
ing provisions of this Part, the Board’s for
mal interpretations, and interpretations or 
approvals issued by an authorized official or 
employee of the Federal Reserve System) 
that might necessitate the amendment of 
State law for the exemption to continue.

(4) No exemption shall extend to the ad
ministrative enforcement or civil liability 
provisions of sections 704 and 706 of the 
Act. After an exemption is granted, the re
quirements of the applicable State law shall 
constitute the requirements of sections 701 
and 702 of the Act, except to the extent such 
State law imposes requirements not imposed 
by the Act or this Part.

(f) Adverse determination. (1) If, after 
publication of a notice in the Federal R eg
ister as provided under section (d) of this 
supplement, the Board finds on the basis of 
the information before it that it cannot 
make a favorable determination in connec
tion with the application, the Board shall’ 
notify the appropriate State official of the 
facts upon which such findings are based 
and shall afford that State authority a rea
sonable, opportunity to demonstrate or 
achieve compliance.

(2) If, after having afforded the State au
thority such opportunity to demonstrate or 
achieve compliance, the Board finds on the 
basis of the information before It that It 
still cannot make a favorable determination 
in connection with the application, the Board 
shall publish in the F ederal R egister a no
tice of its determination regarding the ap
plication and shall-furnish a copy of such 
notice to the State official who made appli
cation for such exemption.

(g) Revocation of exemption. (1) The 
Board reserves the right to revoke any ex
emption granted under the provisions of 
this Supplement if at any time it determines 
that the State law does not, in fact, impose 
requirements that are substantially similar 
to, or that provide greater protection to ap
plicants than, those Imposed under sections 
701 and 702 of the Act or that there is not, 
in fact, adequate"provision for State enforce
ment.

(2) Before revoking any such exemption, 
the Board shall notify the appropriate State 
official of the facts or conduct that, in the 
Board’s opinion, warrants such revocation, 
and shall afford that State such opportunity 
as the Board deems appropriate in the cir
cumstances to demonstrate or achieve com
pliance.

(3) If, after having been afforded the op
portunity to demonstrate or achieve compli
ance, the Board determines that the State 
has not done so, notice of the Board’s in
tention to revoke such exemption shall he

published as a notice of proposed rule mak
ing in the Federal R egister. A period of 
time shall be allowed from the date of such 
publication for the Board to deceive written 
comments from interested persons to submit 
written comments to the Board regarding the 
proposed rule making.

(4) If such exemption is revoked, notice 
o f such revocation shall be published by the 
Board in the Federal R egister, and a copy 
of such notice shall be furnished to the ap
propriate State official, to the Federal au
thorities responsible for enforcement of the 
requirements of the Act, and to the Attorney 
General of the United States. The revocation 
shall become effective, and the class of trans
actions affected within that State shall be
come subject to the requirements of sec
tions 701 and 702 of the Act, 90 days after 
the date of publication of the notice in the 
Federal R egister.

By order of the Board of Governors, 
December 22, 1976.

T heodore E. Allison,
Secretary of the Board.

[FR Doc.77-454 Filed l-5-77;8:45 am]

SUBCHAPTER A— BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM

[Reg. Y]
PART 225— BANK HOLDING 

COMPANIES
Acquisition of Shares

The Board of Governors has issued an 
interpretation of Regulation Y in con
nection with a proposal under which a 
number of bank holding companies 
would each purchase a stock interest 
representing less than 5 percent of the 
outstanding voting shares of an insur
ance company that would engage in un
derwriting .or reinsuring credit life and 
credit accident and health insurance sold 
in connection with extensions of credit 
by each stockholder. The Board has de
termined that a bank holding company 
wishing to become a stockholder in the 
company would be required to obtain the 
Board’s approval to do so.

Effective December 22, 1976, Part 225 
is amended by adding the section set 
forth below.
§ 225.136 Acquisitions o f shares pur

suant to section 4 (c ) (6 ) o f the Bank 
Holding Company Act.

(a) The Board has received a request 
for an interpretation of section 4(c) (6) 
of the Bank Holding Company Act 
(“Act” )1 in connection with a proposal 
under which a number of bank holding 
companies would purchase interests in 
an insurance company to be formed for 
the purpose of underwriting or reinsur
ing credit life and credit accident and 
health insurance sold in connection with 
extensions of credit by the stockholder 
bank holding companies and their af
filiates.

(b) Each participating holding com
pany would own no more than 5 percent

1 Section 4(c) (6) of the Act provides an ex
emption from the Act’s prohibitions on own
ership of shares in. nonbanking companies 
for “shares of any company which do not in
clude more than 5 per centum of the out
standing voting shares of such company."
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of the outstanding voting shares of the 
company. However, the Investment of 
each holding company would be repre
sented by a separate class of voting se
curity, so that each stockholder would 
own 100 percent of its respective class. 
The participating companies would exe
cute a formal “Agreement Among Stock
holders” under which each would agree 
to use its best efforts at all times to direct 
or recommend to  customers and clients 
the placement of their life, accident and 
health insurance directly or indirectly 
with the company. Such credit-related 
insurance placed with the company 
would be identified in the records of the 
company as having been originated by 
the respective stockholder. A separate 
capital account would be maintained for 
each stockholder consisting of the origi
nal capital contribution increased or de
creased from time to time by the net 
profit or loss resulting from the insur
ance business attributable to each stock
holder. Thus, each stockholder would re
ceive a return on its investment based 
upon the claims experience and profita
bility of the insurance business that it 
had itself generated. Dividends declared 
by the board of directors of the com
pany would be payable to each stock
holder only out of the earned surplus re
flected in the respective stockholder’s 
capital account.

(c) It has been requested that the 
Board issue an interpretation that sec
tion 4(c)(6) of the Act provides an ex
emption under which participating bank 
holding companies may acquire such in
terests in the company without prior 
approval of the Board.

(d> On the basis of a careful review 
of the documents submitted. In light of 
the purposes and provisions of the Act, 
the Board has concluded that section 
4(c) (6) of the Act is inapplicable to this 
proposal and that a bank holding com
pany must obtain the approval of the 
Board before participating in such a pro
posal in the manner described. The 
Board’s conclusion is based upon the fol
lowing considerations:

(1) Section 2(a) (2) (A) of the Act pro
vides that a company is deemed to have 
control over a second company if It owns 
or controls “25 per centum or more of 
any class of voting securities” of the sec
ond company. In the case presented, the 
stock interest of each participant would 
be evidenced by a different class of stock 
and each would, accordingly, own 100 
percent of a class of voting securities of 
the company. Thus, each of the stock
holders would be deemed to “control” 
the company and prior Board approval 
would be required for each stockholder’s 
acquisition of stock in the company. ‘

The Board believes that this applica
tion of section 2(a) (2) (A) of the Act is 
particularly appropriate on the facts pre
sented here. The company is, in practical 
effect, a conglomeration of separate busi
ness ventures each owned 100 percent 
by a stockholder the value of whose eco
nomic interest in the company is deter
mined by reference to the profits and 
losses attributable to its respective class 
of stock. Furthermore, it is the Board's

opinion that this application of section 
2(a) (2) (A) is not inconsistent with sec
tion 4(c) (6). Even assuming that section 
4(c) (6) is intended to refer to all out
standing voting shares, and not merely 
the outstanding shares of a particular 
class of securities, section 4(c) (6) must 
be viewed as permitting ownership of 5 
percent of a company’s voting stock only 
when that ownership does not consti
tute “control” as otherwise defined in the 
Act. For example, it is entirely possible 
that a company could exercise a control
ling influence over the management and 
policies of a second company, and thus 
“control” that company under the Act’s 
definitions, even though it held less than 
5 percent of the voting stock of the sec
ond company. To view section 4(c) (6) 
as an unqualified exemption for holdings 
of less than 5 percent would thus create 
a serious gap in the coverage of the Act.

(2) The Board believes that section 4
(c) (6) should properly be interpreted as 
creating an exemption from the general 
prohibitions in section 4 on ownership of 
stock in nonbank companies only for 
passive investments amounting to not 
more than 5 percent of a company’s out
standing stock, and that the exemption 
was not intended to allow a group of 
holding companies, through concerted 
action, to engage in an activity as entre
preneurs. Section 4 of the Act, of course, 
prohibits not only owning stock in non
bank companies, but engaging in activi
ties other than banking or those activi
ties permitted by the Board under sec
tion 4(c) (8) as being closely related to 
banking. Thus, if a holding company 
may be deemed to be engaging in an 
activity through the medium of a com
pany in which it owns less than 5 per
cent of the voting stock it may neverthe
less require Board approval, despite the 
section 4(c) (6) exemption.

(e) To accept the argument that sec
tion 4(c) (6) is an unqualified grant of 
permission to a bank holding company to 
own 5 percent of the shares of any non
banking company, irrespective of the na
ture or extent of the holding company’s 
participation in the affairs of the non- 
banking company would, in the Board’s 
view, create the potential for serious and 
widespread evasion of the Act’s controls 
over nonbanking activities. Such a con
struction would allow a group of 20 bank 
holding companies—or even a single 
bank holding company and one or more 
nonbank companies—to engage in en
trepreneurial joint ventures in businesses 
prohibited to bank holding companies, a 
result the Board believes to be contrary 
to the intent of Congress.

(f) In this proposal, each of the par
ticipating stockholders must be viewed 
as engaging in the business of insurance 
underwriting. Each stockholder would 
agree to channel to the company the 
insurance business it generates, and the 
value of the interest of each stockholder 
would be determined by reference to the 
profitability of the business generated by 
that stockholder itself. There is no shar
ing or pooling among stockholders of 
underwriting risks assumed by the com
pany, and profit or loss from investments

is allocated on the basis of each bank 
holding company’s allocable underwrit
ing profit or loss. The interest of each 
stockholder is thus clearly that of an 
entrepreneur rather than that of an 
investor..

(g) Accordingly, on the basis of the 
factual situation before the Board, and 
for the reasons summarized above, the 
Board has concluded that section 4(c) 
(6> of the Act cannot be interpreted to 
exempt the ownership of 5 percent of the 
voting stock of a company under the cir
cumstances described, and that a bank 
holding company wishing to become a 
stockholder in a company under this 
proposal would be required to obtain the 
Board’s approval to do so.

Board of Governors of the Federal 
Reserve System, December 23, 1976.

T heodore E. Allison, 
Secretary of the Board.

[FR Doc.77-453 Filed 1-5-77:8:45 ami

{Reg. Z; FC-0033, FC-0034, FC-0035J 
PART 226— TR U TH  IN LENDING 

Official Staff Interpretations

In accordance with 12 GFR 226.1(d), 
the Board is publishing the following 
official staff interpretations of Regula
tion Z, issued by a duly authprized offi
cial of the Division of Consumer Affairs.

Identifying details have been deleted 
to the extent required to prevent a clearly 
unwarranted invasion of personal pri
vacy. The Board maintains and makes 
available for public inspection and copy
ing a current index providing identifying 
information for the public subject to 
certain limitations stated in 12 CFR 
261.6.

Official staff interpretations may be re
considered by the Board upon request of 
interested parties and in accordance 
with 12 CFR 226.1(d) (2). Every request 
for reconsideration should clearly iden
tify the number of the official staff inter
pretation in question, and should be ad
dressed to the Secretary, Board of 
Governors of the Federal Reserve Sys
tem, Washington, D.C. 20551.

This interpretation shall be effective 
as of January 3,1977.

[FC-00331
§ 226.4(a)___ — Commitment fee paid by

developer/seller of home 
to lender committing It
self to finance the pur
chase of homes need not 
be treated as prepaid fi
nance charge. (Com
pletely supersedes PI 196 
and partially supersedes 
PI 167 & 523.)

D e c e m b e r  22, 1976.1
This is in reply to your letter of * * 

requesting an official staff interpretation of 
the proper treatment of “standby fees” or 
“commitment fees” under § 226.4 of Regula
tion Z. Frequently, the builder or developer 
of homes and condominium units pays a fee 
to a lender in return, for which the lender 
commits Itself to finance the purchase of 
those homes or condominium units. Staff 
has previously taken the position (see, for 
example, Public Information Letters 167, 196,
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an<l 523) that a standby tee paid by the seller 
to the lender extending consumer credit in 
the transaction must be shown on the dis
closure statement as a prepaid finance 
charge. Tou disagree with this position and 
have requested staff to reconsider its previ
ously expressed view.

Upon reconsideration, staff believes that 
such standby or commitment fees should not 
be considered prepaid finance charges unless 
they are in fact Imposed by the seller/de- 
veloper only on the credit customer. If the 
seller/developer simply recovers its costs by 
increasing the cash price to all customers 
(cash customers and credit customers), it 
is staff’s view that such a commitment fee 
need not be designated as a prepaid finance 
charge for those purchasers who obtain credit 
from the committed lender. To hold other
wise would make comparison shopping of 
different lenders difficult because it would 
create a distortion in the annual percentage 
rate disclosed by the committed leader. To 
illustrate, assume that a purchaser wishes 
to compare the identical credit terms avail
able from a committed lender and a non- 
committed lender. If the former treats the 
standby fee as a prepaid finance charge, that 
reduces the “amount financed,” Increases the 
“finance charge,” and results in a higher 
annual percentage, rate. The noncommitted 
lender, of course, would not have to disclose 
the commitment fee because it is not Incident 
to its extension of credit, and the annual 
percentage rate would therefore be lower. 
Since, from the purchaser’s point of view, 
the credit terms are identical, it would be 
quite misleading to have different annual 
percentage rates quoted.

Insofar as Public Information Letters 167, 
196, and 523 stated otherwise, they are hereby 
superseded.

This is an official staff interpretation of 
Regulation Z, issued in accordance with 
§ 226.1(d) (3) of the Regulation. I trust that 
it is responsive to your inquiry.

Sincerely,
Jerauld C. K lu ck m an ,

Assistant Director.
IFC-0084]

§ 226.8(b)_____  A credit to be applied
against purchase price of 
home if purchaser re
mains for 5 years, pur
suant to instalment land 
contract, should not be 
deducted from cash price 
or treated as subsequent 
occurrence; rather, it re
duces the finance charge, 
increases the amount fi
nanced and must be dis
closed as § 226.8(b) (4) 
default charge (since 
credit forfeited if pur
chaser fails to stay 5 
years)

1226.8(c)_____  A credit to be applied
against purchase price of 
home if purchaser re
mains for 5 years, pur- . 
suant to instalment land 
contract, should not be 
deducted from cash price 
or treated as subsequent 
occurrence; rather, it re
duces the finance charge, 
increases the amount fi
nanced and must be dis
closed as 5 226.8(b) (4) 
default charge (since 
credit forfeited if pur
chaser fails to stay 5 
years)

$226.810— A credit to be applied 
against purchase price of 
home if purchaser re
mains for 5 years, pur
suant to Instalment land 
contract, should not be 
deducted from cash price 
or treated as subsequent 
occurrence; rather, it re
duces the finance charge, 
increases the amount fi
nanced and must be dis
closed as § 226.8(b) (4) 
default charge (since 
credit forfeited if pur
chaser fails to stay 5 
years)

December 27, 1976.
This is in response to your letters of * * * 

and * * *, concerning the requirements of 
the Truth in Lending Act and Regulation Z 
with regard to a proposed instalment land 
contract to be used by a quasi-publio, non
profit corporation in the sale of housing units 
to low- and middle-income families.

The housing development corporation 
which you represent wishes to make housing 
.units available under favorable terms of pur
chase. Consequently, the proposed contract 
differs from a typical instalment land con
tract in two respects:

1* The purchaser agrees to reside in 'the 
unit as his/her principal place of residence 
for at least five consecutive years. At the 
end of those five years, the purchaser is en
titled to a credit against the unpaid balance 
of the purchase price in a specific dollar 
amount, which amount is set out in the con
tract. The purpose o f this provision is to 
foster stability in the area by providing an 
incentive for the contract buyer to obtain 
full ownership.

2. Simultaneously with receipt of the 
credit, the rate o f interest payable on the 
unpaid balance of the purchase price may be 
adjusted upward to a rate of 3 percent above 
the prime interest rate at a certain local 
financial institution. This is a one-time ad
justment, and In no event will the interest 
rate be greater than the maximum allowed 
by State law or less than the original rate 
of interest prevailing during the first five 
years of the contract. The purpose of this 
provision is to induce the contract buyer to 
seek more favorable terms through refinanc
ing of  ̂the obligation with a local lending 
institution.

Your first question is whether your client 
may make disclosures of the annual percent
age rate by complying with Board Interpre
tation § 226.810 (Disclosures—Variable In
terest Rates). It Is staff’s opinion that In
terpretation § 226.810 applies to the fact 
situation outlined above. Section 226.810 
pertains to those transactions in which, at 
the time of consummation, it is not known 
whether a change in the annual percentage 
rate will occur or the date of the change or 
the amount of the change. Under the facts 
described above, the date of a possible 
change is known, but it is not known 
whether there will be a change (since it is 
possible that 3 percentage points above 
prime on the sixty-first pionth may in fact 
be the same as the interest rate applicable 
for the first sixty months), nor is the 
amount of such possible change known 
(since it is impossible to know what (foe 
prime rate will be after five years). There
fore, it is staff’s opinion that if your olient 
makes proper disclosure of the fact that the 
annual percentage rate is prospectively sub
ject to change, the conditions under which 
such rate may be changed, and the maxi
mum and minimum limits of such rate.

then any subsequent change in the annual 
percentage rate in accordance with those 
disclosures would be a subsequent occur
rence under § 226.6(g) and not a new trans
action.

Although this is an official staff interpre
tation of Regulation Z, you should note that 
the Board has recently proposed an amend
ment to the Regulation concerning variable 
interest rate loans. This amendment, if 
adopted, would change the disclosure re
quirements for these loans and Interpreta
tion § 226.810 would be- rescinded. If this 
should occur, you should be aware that you 
would then be required to comply with the 
new standards of Regulation Z and could 
not rely on the interpretation contained in 
this letter. I am enclosing a copy of the press 
release issued by the Board concerning the 
proposed amendment.

Your second question concerns how the 
credit to be allowed against the purchase 
price should be treated on the disclosure 
statement. Yo,u ask whether the credit must 
be deducted from the purchase price in order 
to .determine the cash price or whether, 
since it is contingent upon continuous oc
cupancy of the unit for five years, it should 
be considered a. subsequent occurrence un
der the provisions of § 226.6(g). It is staff’s 
opinion that the credit should not be de
ducted in order to determine the cash price. 
Cash price is defined in § 226.2(n) to mean 
“the price at which the creditor offers, in 
the ordinary course of business, to sell for 
cash the property or services which are the 
subject of a consumer credit transaction.” 
Since the credit here is not available to cash 
purchasers, it should not be deducted in de
termining the cash price.

It is staff’s opinion, contrary to your sug
gestion, that the prospective credit should 
not be treated as a “subsequent occurrence” 
under § 226.6(g). Truth in Lending disclo
sures must be based on the facts of the credit 
transaction as contemplated by the parties 
at consummation and are based on the pre
sumption that the parties will fulfill all ob
ligations under the contract. Since the pur
chaser has expressly covenanted to remain 
on the property for five consecutive years, 
the disclosures must be based on the as
sumption that the purchaser will fulfill that 
convenant. The fact that receipt of the cred
it is contingent upon occurrence of a fu 
ture event which may not occur does not 
make this a subsequent occurrence. In fact, 
as Indicated in footnote 6 to § 226.6(g), it 
would be the purchaser’s failure to perform 
his obligations under the contract rather 
than his performance of those obligations 
which would constitute a subsequent oc
currence.

Accordingly, assuming that the purchased 
will remain for five years and receive the 
credit and that the amount of the credit is 
known when the sales contract is signed, it 
is staff’s opinion that the actual monetary 
result of the credit is that it reduces the 
amount of finance charges that must be 
paid. To illustrate, let us assume the cash 
price for a unit is $10,000, the finance charge 
for a credit customer would normally be 
$2,000, and a credit of $500 will be received 
at the end of five years. Viewing the trans
action objectively, the result Is that the cus
tomer has received goods worth $10,000, will 
receive a credit of $500, and will pay $1,600. 
By disclosing $10,500 as the amount fi
nanced ($10,000 representing the goods re
ceived plus $500 representing the credit) and 
using $1,500 as the finance charge in com
puting the annual percentage rate, the rate 
will reflect the actual cost to the consumer 
of entering this contractual arrangement. 
Since the $500 credit will be forfeited if the
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customer should default on his/her obliga
tion to remain for five years, this amount 
should be disclosed as a default charge pur
suant to § 226.8(b) (4).

This is an official staff interpretation of 
Regulation Z issued in accordance with 
§ 226.1(d) (3) of the Regulation. I trust that 
it is responsive to your inquiry.

Sincerely,
Jerauld C . K lu ck m an ,

Assistant Director.

[F C -0 0 3 5 ]

§ 226.2(h)____ Lessee of a department in
a department store is 
not an arranger of cred
it where tb e lessee re
ceives no fee or other 
consideration and par
ticipates to a limited 
extent (by preparation 
of sales receipts) in the 
extension of crédit.

D ecember 27, 1976.
This is in response to your letters of * * * 

and * * *, which requested an official staff 
interpretation of Regulation Z concerning 
the definition of arranger of credit under 
§ 226.2(h) of the Regulation.

You inquire whether a commercial lessee 
of a department in a large department store 
is an arranger of credit under Regulation Z 
where the lessee participates to a limited 
extent (by preparation of the sales receipts) 
in extensions of credit pursuant to a special 
open end credit account which is established 
and maintained solely through the lessor de
partment store.

In your letter you set forth the following 
description of the relevant facts. Your client 
is a large department sfiore which has re
cently leased a floor of its store to an unre
lated corporation for the purpose of estab
lishing a "home decorator department." 
Personnel employed in the home decorating

department will be employees of the lessee, 
and lease payments will to a certain extent 
be based upon the sales volume (both credit 
and cash sales) o f the lessee. A decision has 
been made to offer a special open end charge 
account for this department entitled the 
“Home Decorator Account.” This account 
will be separate from the store’s regular open 
end charge account. Pursuant to this charge 
account, which will not use a credit card as 
access, customers will be able to purchase 
items from time to time in the lessee’s home 
decorating department.

Customers desiring these special home dec
orator accounts will have to submit credit 
applications to your client’s credit office. Ap
plications will not be accepted in the home 
decorating department itself. The entire 
credit application process will be handled 
by your client’3 credit personnel with abso
lutely no participation by the lessee. The 
only participation by the lessee in the home 
decorator account program will consist of 
completion of the sales drafts at the time of 
purchase and, in most cases, the obtaining 
of telephone authorization from your 
client’s credit department at the time of 
each transaction.

You inquire whether, under the circum
stances described above, your client’s lessee 
is acting as an arranger of credit pursuant 
to § 226.2(h) of Regulation Z. "Arrange for 
the extension of credit" is defined in § 225. 
2(h) to mean “to provide consumer credit 
which is or will be extended by another per
son under a business or other relationship 
pursuant to which the person arranging 
such credit (1) receives or will receive a fee, 
compensation, or other consideration for 
such service, or (2) has knowledge of the 
credit terms and participates in the prepa
ration of the contract documents received in 
connection with the extension of credit."

In order for a person to be an arranger of 
credit under Regulation Z one of the two 
conditions described above must obtain. Un

der the circumstances which you have de
scribed, your client’s lessee will receive no 
fee or other compensation for the arrange
ment of credit. You state In your letter that 
while the lease payments will be based in 
some part on. the volume of sales generated 
by the lessee, no fee or other consideration 
will be given to the lessee for an extension 
of credit.

Secondly, it is clear that the lessee will 
not have knowledge of the credit terms and 
will not participate in the preparation of the 
contract documents required in connection 
with the extension of credit, except to the 
extent that the lessee will prepare sales slips 
in connection with purchases on the home 
decorator accounts. As the definition of “ar
range for the extension of credit” states, 
honoring a credit card or similar device 
when no finance charge is imposed at the 
time of that transaction does not constitute 
knowledge of terms and participation in the 
preparation of credit documents. It appears 
that the preparation of credit sales slips, 
even absent a credit card, is the type of 
transaction envisioned by that exception. 
For the reasons stated above, your client’s 
lessee is not an' arranger of credit under 
Regulation Z and is not subject to the dis
closure requirements of the Regulation.

This is an official staff interpretation of 
Regulation Z, issued in conjunction with 
§ 226.1(d) (3) of the Regulation and is lim
ited to the facts stated herein. I trust this 
is responsive to your inquiry.

Sincerely,
Jerauld C . K lu ck m an ,

Assistant Director.

Board of Governors of the Federal Re
serve System, December 30, 1976.

T h e o d o r e  E .  A l l i s o n ,
Secretary of the Board.

[FR Doc.77-452 Filed l-5-77;8:45 am]
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proposed rules
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 

these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

NATIONAL COMMISSION ON 
ELECTRONIC FUND TRANSFERS

[  1 CFR Part 442 ]
PRIVACY ACT OF 1974 

Proposed Regulations for Implementation
The following proposed regulations, 

drafted in accordance with section <f) 
of 5 U.S.C. 552a, the Privacy Act of 1974, 
are hereby offered for public comment. 
Interested parties should submit com
ments on or before January 29, 1976. 
Comments should be addressed to the 
Chairman, National Commission on 
Electronic Fund Transfers, 1000 Connec
ticut Avenue, NW., Washington, D.C. 
20036. .

Signed this 29th day of December 1976.
W illiam B. W idnall,

Chairman.
It is proposed to add the following Part 

442 to Title 1 of the CFR:
PART 442— NATIONAL COMMISSION ON 

ELECTRONIC FUND TRANSFERS (PRI
VACY ACT IM PLEM ENTATION)

Sec.
442.1 Purpose and scope,
442.2 Definitions.
442.3 Procedures for requests for access to

individual records in a record sys
tem.

442.4 Times, places and requirements for
the identification o f the individual 
making a request.

442.5 Access to requested information to
the individual.

442.6 Request for correction or amend
ment to the record.

442.7 Agency review of request for cor
rection or amendment of the rec
ord.

442.8 Appeal of an initial adverse agency
determination on correction or 
amendment of the record.

442.9 Disclosure of record to a person other
than the individual to whom the 
record pertains.

442.10 Pees.
Authority: 5 U.S.C. 552a; Pub. L. 93-495, 

Title n .

§ 442.1 Purpose and scope.
The purposes of these regulations are 

to:
(a) Establish a procedure by which 

an individual can determine if the Na
tional Commission on Electronic Fund 
Transfers (hereafter known as the Com
mission) maintains a system of records 
which includes a record pertaining'to 
the individual; and

(b) Establish a procedure by which 
an individual can gain access to a rec
ord pertaining to him or her for the 
purpose of review, amendment and/or 
correction,

§ 442.2 Rcfiniikms.
For the purpose of these regulations—
(a) The term-“ individual” means a 

citizen of the United States or an alien 
lawfully admitted for permanent resi
dence;

(b) The term “maintain” includes 
maintain, collect, use or disseminate;

(c) The term “record” means any 
item, collection or grouping of informa
tion, about an individual that is main
tained by the Commission, including, but 
not limited to, his or her employment 
history, payroll information, and finan
cial transactions and that contains his 
or her name, or theJdentifying number, 
symbol, or other identifying particular 
assigned to the individual, such as social 
security number ;

(d) The term “system of records” 
means a group of any records under the 
control of the Commission from which 
information is retrieved by the name of 
the individual or by some identifying 
number, symbol, or other identifying par
ticular assigned to the individual: and

(,e) The term “routine use” means, 
with respect to the disclosure of a rec
ord, the use of such record for a purpose 
which is compatible with the purpose for 
Which it was collected.
§ 442.3 Procedures for requests for ac

cess to individual records it» a record 
system.

An individual shall submit a request to 
the Public Affairs Officer of the Commis
sion to determine if a system of records 
named by the individual contains a rec
ord pertaining to the individual. The in
dividual shall submit a request to the 
Public Affairs Officer of the Commission 
which states the individual's desire to 
review his or her record.
§ 442.4 Times, places, and requirements 

for the identification o f the individ
ual making a request.

(a) An Individual making a request to 
the Public Affairs Officer of the Com
mission pursuant to Section 442.3 may 
make the request either by mail or in 
person. In either case the request must 
be in writing, and1 must contain the full 
name of the individual, his home ad
dress and telephone number, and his 
business address and telephone number.

(b) A request by mail shall be sent to 
the Public Affairs Officer, National Com
mission on Electronic Fund Transfers, 
1000 Connecticut Avenue, NW., Suite 
900, Washington, D.C. 20036, and except 
as provided in paragraph (d) of this 
section, must contain a notarized state
ment attesting to the requesting individ
ual's identity.

(c) A request in person shall be made 
at the Commission’s offices, at the ad
dress set out in paragraph (b) of this 
section, on any business day between the 
hours of 9:00 a.m. and 5:00 p.m. The 
individual making the request must, ex
cept as provided in paragraph (d) of this 
section, present two forms of reasonable 
identification, such as a driver’s license, 
credit card, birth certificate, or employ
ment identification sufficient to establish 
his identity.

(d) The requirements of paragraphs 
(b> and (c) of this section for proof of 
identity do not apply where the informa
tion requested is otherwise available 
under the Freedom of Information Act. S 
U.S.C. 552.
§ 442.5 Ac cess to requested informa

tion to the individual.
Upon verification of identity the Com

mission shall disclose to the individual 
the information contained in the record 
which pertains to that individual.
§ 442.6 Request for correction or amend

ment o f the rëcord.
The individual should submit a request 

to the Public Affairs Officer of the Com
mission which states the individual’s de
sire to correct or to amend his or her 
record. This request is to be made in ac
cord with the provisions of § 442.4.
§ 442.7 Agency review o f  request for 

correction or amendment o f the 
record.

Within ten working days of the receipt 
of the request to correct or to amend the 
record, the Public Affairs Officer of the 
Commission will acknowledge in writing 
such receipt and promptly either—

(a) Make any correction or amend
ment of any portion thereof which the 
individual believes is not accurate, rele
vant, timely, or complete; or

(b) Inform the individual of his or her 
refusal to correct or to amend the rec
ord in accordance with the request, the 
reason for the refusal, and the proced
ures established by the Commission for 
the individual to request a review of that 
refusal.
§ 442.8 Appeal o f an initial adverse 

agency determination on correction 
or amendment o f the record.

An individual who disagrees with the 
refusal of the Public Affairs Officer of the 
Commission to correct or to amend his 
or her record may submit a request for 
a review of such refusal to the Chair
man, National Commission on Electronic 
Fund Transfers, 1000 Connecticut Ave
nue, NW., Washington, D.C. 20036. The 
Chairman will, not later than thirty j
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working .days from the date on which 
the individual requests such review, com
plete such review and make a final deter
mination unless, for good cause shown, 
the Chairman extends such thirty day 
period. If, after his or heir review, the 
Chairman also refuses to correct or to 
amend the record in accordance with the 
request, the individual may file with the 
Commission a concise statement set
ting forth the reasons for his or her dis
agreement with the refusal of the Com
mission and may seek judicial review 
of the Chairman’s determination under 
5 U.S.C. 552a(g(l) (A) .
§ 442*9 Disclosure o f record to a person 

other than the individual to whom 
the record pertains«

The Commission will not disclose a 
record to any individual other than to 
the individual to whom *.he record per
tains without receiving the prior writ
ten consent of the individual to whom 
the record pertains, unless the disclosure 
has been listed as a “routine use” in the 
Commission’s notice of its systems of 
records.
§ 442.10 Fees.

If an individual requests copies of his 
or her record, he or she shall be charged 
ten cents per page, excluding the cost 
of any search for review of the record, in 
advance of receipt of the pages.

[PR Doc.77-417 Piled 1-5-77:8:45 am]

FEDERAL RESERVE SYSTEM
[ 12 CFR Part 226 ]

[Reg. Z; Docket No. Rr-0053[
TR U TH  IN LENDING

Proposed Amendment on Disclosure of 
Dealer Participation

The Board of Governors of the Fed
eral Reserve System has published for 
comment a proposed interpretation of 
Regulation Z relating to the separate 
disclosure of the portion of the finance 
charge which is allocated to sellers of 
consumer goods by a second creditor of 
a consumer credit transaction. Com
ments on that proposal have led the 
Board to believe that separate itemiza
tion of the portion of the finance charge 
payable to the dealer is probably not a 
necessary disclosure for consumers. 
However, disclosure of the fact that the 
seller will receive a portion of the fi
nance charge may be meaningful to con
sumers wishing to shop for credit or 
bargain for a better price and possibly 
should be made a requirement under 
Regulation Z. To solicit comments on 
this issue, the Board hereby publishes a 
proposed amendment to Regulation Z to 
require disclosure of the fact that a sell
er may share in the finance charge im
posed on consumer credit transactions.

On August 23, 1976, proposed Inter
pretation § 226.821 was published for 
comment in the F e d e r a l  R e g i s t e r  (41 
FR 35536). The interpretation relates to 
the requirements of § 226.8(c) (8) (i) of 
Regulation Z with respect to identifica

tion of allocations by creditors to sellers 
of a portion of the finance charge on 
credit used to finance the purchase of 
consumer goods. The amount of seller 
participation typically represents a por
tion of the interest component of a fi
nance charge which is paid by a creditor 
to the seller for arranging or referring a 
direct loan from the second creditor. For 
convenient reference, the proposed in
terpretation is republished below*
§ 226.821 Disclosure of dealer participa

tion.
(a) Section 226.8(c) (8) (i) requires the 

itemization of each component of a finance 
charge consisting of more than one type of 
charge. Section 226.4(a) (3) lists among the 
types of charges to be included in the fi
nance charge a “ finder’s fee or similar 
charge.” In certain credit transactions, such 
as the sale of automobiles and other con
sumer goods, where the finance charge is de
termined by application of a percentage rate 
or rates to the amount financed, a portion of 
that charge may be allocated to the dealer 
by the financial institution as a dealer par
ticipation. The question arises whether such 
aUocations must be itemized as a separate 
component of the total finance charge in the 
nature of a finder’s fee.

(b) The requirement for itemization of a 
finance charge which includes a finder’s fee 
or other elements in addition to an interest 
component is intended to assure that the 
total finance charge disclosed to the custo
mer properly reflects all components which 
must be included in that amount. Any com
ponent of the finance charge which is com
puted by the application of a percentage 
rate or rates to the amount financed consti
tutes a single charge of the type described 
in 1226.4(a)(1). As such, it must be in
cluded in the finance charge calculation and 
disclosure. A portion of such single compo
nent of the finance charge which is distrib
uted to a dealer is not considered a “find
er’s fee or similar charge” and need not be 
separately identified or disclosed. The con
cept of a “finder’s fee,” as that term is used 
in § 226.4(a) (3), fa intended to cover certain 
charges in the nature of brokerage fees 
which are imposed in addition to that por
tion of the finance charge attributable to the 
application of a percentage rate or rates to 
the amount financed. Any such separate fee 
must, -of course, be separately itemized.
(Interprets and applies 12 CFR Part 226.8)

The Board has received more than 250 
comments on this proposal. Comments 
from several Federal agencies and con
sumer representatives have indicated to 
the Board that certain consumer benefits 
might be derived from disclosure of the 
existence of a seller participation. These 
comments contend that consumer aware
ness of this element might encourage fur
ther comparison of credit terms and 
greater competition among credit 
sources. Because these comments suggest 
that the primary goals of the Truth In 
Lending Act might be better served by 
disclosure of this factor, the Board has 
determined that an amendment to Reg
ulation Z, requiring such disclosure in 
the future, should be considered.

The amendment which the Board now 
proposes does not require separate item

ization of the amount of a dealer par
ticipation. The Board believes that such 
an additional requirement would bé un
duly burdensome and would not sig
nificantly enhance consumers’ awareness 
of the credit terms. Instead, the amend
ment would require that the disclosure 
statement simply notify the consumer 
that the seller or some other party to the 
transaction may receive a portion of the 
finance charge from the transaction. In 
the Board’s view, disclosure of the fact 
of a seller participation could alert con
sumers to the possible benefits of further 
comparison shopping without unduly 
complicating the mathematical disclo
sures now required, and may be of as
sistance to consumers in evaluating the 
price offered by the seller.

For the reasons stated above, the 
Board proposes to amend Regulation Z 
to require disclosure of the fact that a 
seller arranging consumer credit may 
receive a portion of the finance charge 
imposed on the transaction from a credi
tor of that transaction. The Board in
vites written comments on the proposal, 
to be received not later than February 4, 
1977. Comments should be addressed to 
the Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551, and should include a refer
ence to Docket No. R-0053.

The Board will take final action on 
the proposed Interpretation § 226.8211 in 
connection with its final determination 
on this proposed amendment.

Pursuant to the authority granted in 
15 U.S.C. 1604 (1970), the Board pro
poses to amend Regulation Z, 12 CFR 
Part 226 by adding a new § 226.8(c) (9) to 
read as follows:
§ 226.8 Credit Other Than Open End— 

Specific Disclosures.
* * * * *

(c) Credit sales. * * *
(9) A statement that the seller or other 

party to the transaction arranging credit 
may receive from another creditor in the 
transaction a portion of the finance 
charge imposed on that transaction.

♦ * * * *
By order of the Board of Governors, 

December 30,1976.
T h e o d o r e  E .  A l l i s o n , 
Secretary of the Board.

[FR Doc.77-451 Filed 1-5-77;8:45 am)

DEPARTMENT OF 
TRANSPORTATION

Federal Aviation Administration 
[  14 CFR Part 39 ]
[Docket No. 16390]

BRITISH AIRCRAFT CORPORATION VIS 
C O U N T MODEL 744, 745D, AND 810 
AIRPLANES

Proposed Airworthiness Directives 
The Federal Aviation Administration 

is considering amending Part 39 of the 
Federal Aviation Regulations, by adding 
an airworthiness directive applicable to
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British Aircraft Corporation Viscount 
Model 744, 745D, and 810 airplanes. 
There have been reports of corrosion 
in the bore of the aileron control rod 
tubes and corrosion between the aileron 
control rod tubes and their steel guide 
sleeves and stop sleeves on British Air
craft Corporation Viscount Model 744, 
745D, and 810 airplanes that could re
sult in cracks in the aileron control rod 
tube sleeve and possible aileron failure. 
Since this condition is likely to exist 
or develop in other airplanes of the same 
type design, the proposed airwprthiness 
directive would require inspection, re
working, and replacement, as necessary, 
of the aileron control rods on British 
Aircraft Corporation Viscount Model 744, 
745D, and 810 airplanes.

Interested persons are invited to par
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may desire. 
Communications should identify the 
docket number and be submitted in du
plicate to the Federal Aviation Adminis
tration, Office of the Chief Counsel, At
tention: Rules Docket, AGC-24, 800 In
dependence Avenue, S.W., Washington, 
D.C. 20591. All communications received 
on or before February 17, 1977, will be 
considered by the Administrator before 
taking action upon the proposed rule. 
The proposals contained in this notice 
may be changed in the light of comments 
received. All comments will be available, 
both before and after the closing date 
for comments, in the rules docket for 
examination by interested persons.

This amendment is proposed under the 
authority of sections 313(a), 601, and 603 
of the Federal Aviation Act of 1958 (49 
U.S.C. 1354(a), 1421, and 1423) and of 
section 6(c) of the Department of Trans
portation Act (49 U.S.C. 1655(0).

In consideration of the foregoing, it is 
proposed to amend § 39.13 of Part 39 
of the Federal Aviation Regulations by 
adding the following new airworthiness 
directive:
British  A ircraft Corporation. Applies to 

Viscount Model 744, 745D, and 810 air
planes with aileron control rods, P/N 
60903, sheets 185 and 187 and P/N 70103, 
sheets 329, 445, 447, 449, 451, 453, 455, 
457, and 459, certificated in all catégories.

Compliance is required as indicated, unless 
already accomplished.

To detect corrosion of the aileron con
trol rods and prevent possible aileron failure, 
accomplish the following:

(a) Within the next 30 days after the effec
tive date of this AD or 18 months from the 
date of the last overhaul of the specified 
aileron control rods, whichever occurs later, 
and thereafter at intervals not to exceed 6 
months from the last inspection, inspect the 
aileron control rods for corrosion in ac
cordance with paragraph 2.2 “Accomplish
ment Instructions” section of issue 2, dated 
June 2, 1976, British Aircraft Corporation 
Alert Preliminary Technical Leaflets No. 305 
for 700 series airplanes and No. 174 for 810 
series airplanes, or an PAA-approved equiv
alent.

(b) If, during an inspection required by 
paragraph (a) of this AD, corrosion is found, 
before, further flight, replace the corroded 
parts with new parts of the same part 
number.

. Tc) If, during an inspection required by 
paragraph (a) of this AD, no corrosion is 
found, rework the aileron ' control rods in 
accordance with paragraph 2.2.1 ‘ ‘Accom
plishment Instructions” section of issue 2, 
dated June 2, 1976, British Aircraft Corpora
tion Alert Preliminary Technical Leaflets No. 
305 for 700 series airplanes and No. 174 for 
810 series airplanes, or an FAA-approved 
equivalent.

(d) The repetitive inspections required by 
paragraph (a) of this( AD may be (Jlscon- 
tinued upon compliance with paragraph (e) 
of this AD.

(e) Within the next 2 years after the 
effective date of this AD or at the next 
aileron control rod overhaul, whichever 
occurs sooner, remove the affected aileron 
control rods, disassemble the external sleeves 
where fitted, and conduct a radiographic in
spection of the aileron control rod tubes and 
a visual inspection of the external sleeves in 
accordance with paragraph 2.4 “Accomplish
ment Instructions” and paragraph entitled 
“Radiographic Technique” of issue 2, dated 
June 2, 1976, British Aircraft Corporation 
Alert Preliminary Technical Leaflets No. 305 
for 700 series airplanes and No. 174 for 810 
series airplanes, or an PAA-approved equiv
alent.

( f ) If, during the inspection required by 
paragraph (e) of this AD, corrosion is found, 
before further flight, replace the corroded 
parts with new parts of the same part num
ber.

(g) If, during the inspection required by 
paragraph (e) of this AD, no corrosion is 
found, rework the aileron control rods in 
accordance with paragraph 2.4 “Accomplish
ment Instructions” section of issue 2, dated 
June 2, 1976, British Aircraft Corporation- 
Alert Preliminary Technical Leaflets No. 305 
for 700 series airplanes and No. 174 for 810 
series airplanes, or an PAA-approved equi
valent.

Note.—The Federal Aviation Administra
tion has determined that this document does 
not contain a major proposal requiring prep
aration of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir
cular A—107.

> Issued in Washington, D.C., on Decem
ber 27, 1976.

W. J. Sullivan,
Acting Director, 

Flight Standards Service.
[PR Doc.77-172 Filed l-5-77;8:45 am]

[  14 CFR Part 39 ]
[Docket No. 16391]

HAWKER SIDDELEY AVIATION, LTD.
D H/BH—125 AIRPLANES

Proposed Airworthiness Directives
The Federal Aviation Administration 

is considering amending Part 39 of the 
Federal Aviation Regulations by adding 
an airworthiness directive applicable to 
Hawker Siddeley Aviation, Ltd., Model 
DH/BH-125 airplanes.

There has been a report of the possible 
installation of aileron inner hinge 
bracket assemblies with excessive boss 
thickness that could result in insufficient 
engagement of the thread insert locking 
device provided for the mounting of the 
upper and lower aileron cable guards. 
This could cause a loss of control of the 
aircraft due to a loosening and possible 
loss of the cable guard.

Since this condition is likely to exist or 
develop in other products of the same

typo design, the proposed airworthiness 
directive would require inspection of the 
flange thickness and attendant security 
of the cable guard and replacement of 
the cable «uard, if necessary, on Hawker 
Siddeley Aviation, Ltd., Model DH/BH- 
125 airplanes.

Interested persons are invited to par
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may desire. 
Communications should identify the 
docket number and be submitted in du
plicate to the Federal Aviation Adminis
tration, Office of the Chief Counsel, At
tention: Rules Docket, AGC-24, 800 In
dependence Avenue, SW., Washington, 
D.C. 20591. All communications received 
on or before February 17, 1977, will be 
considered by the Administrator before 
taking action upon the proposed rule. 
The proposals contained in this notice 
may be changed in the light of com
ments received. All comments will be 
available, both before and after the clos
ing date for comments, in the rules dock
et for examination by interested persons.

This amendment is proposed under the 
authority of sections 313(a), 601, and 
603 of. the Federal Aviation Act of 1958 
(49 U.SD. 1354(a), 1421, and 1423) and 
of section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)).

In consideration of the foregoing, it is 
proposed to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations by add
ing the following new airworthiness di
rective :
Hawker Siddeley Aviation , Ltd. Applies to  

Hawker Siddeley Aviation, Ltd., Model DH/ 
BH—125 airplanes, all series, with manufac
turer’s serial numbers 256056 and below 
and serial number 256061, certificated in 
all categories.
Compliance is required as indicated, un

less already accomplished.
To detect excessive boss thickness that 

may exist on certain aileron inner hinge 
brackets (R/H and L /H )) which can result 
in insufficient engagement and prevent self 
locking of the cable guard in the thread in
sert, accomplish the following:

(a) Within lfto hours time in service after 
the effective date o f this AD, measure the 
thickness of the boss of the upper and lower 
flange of the aileron inner hinge bracket at 
the point where the cable guard, P/N 
25CW593- 1 or 3, is mounted, in accordance 
with paragraphs (A) (1) and (2) of the Sec
tion entitled "Accomplishment Instructions’* 
of Hawker Siddeley Aviation Ltd. Service 
Bulletin SB 57-51, dated April 20, 1976, or 
an PAA-approved equivalent.

(b) If the boss thickness at the cable 
guard mounting, measured in accordance 
with paragraph (a) of this AD, is found to 
be more than .35 inches at the top flange or 
more than .31 inches at the bottom flange, 
inspect the cable guards before further flight 
for proper security and accomplish the fol
lowing :

(1) Replace cable guards found improp
erly secured, loose, or missing, before fur
ther flight, with new cable guards fabricated 
and installed in accordance with paragraph 
(A )(3 )(b ) of th& Section entitled “Accom
plishment Instructions” of Hawker Siddeley 
Aviation Ltd. Service Bulletin SB 57-51, dated 
April 20, 1976, or an PAA-approved equiva
lent. New cable guards fabricated and In
stalled in accordance with this paragraph 
must have an exposed thread length toler-
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ance in the range of .31 to .32 inches to 
provide sufficient engagement of the thread 
insert locking device mounted in the boss.

(2) Cable guards found to be secure must 
be replaced with the new cable guards in 
accordance with paragraph (b)j(l) of this 
paragraph within 300 hours time in service 
after the inspection required by this para
graph.

(c) Prior to the installation of an aileron 
inner bracket assembly, or a cable guard 
that is part of an assembly held as a spare, 
measure the boss thickness in accordance 
with paragraph (a) of this AD arid if the 
dimensions exceed the limits specified in the 
lead-in sentence of paragraph (b) of this 
AD, replace the cable guards with new cable 
guards in accordance with paragraph (b)(1) 
of this AD.

Note.—The Federal Aviation Administra
tion has determined that this document does 
not contain a major proposal requiring prep
aration of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir
cular A-107.

Issued in Washington, D.C., on De
cember 23,1976.

Bernard A. G eier,
Acting Director, 

Flight Standards Service.
[FR Doc.77-173 Filed 1-5-77; 8:45 am]

[  14 CFR Part 39 ]
[Airworthiness Docket No. 74-WE-25-AD]

SARGENT INDUSTRIES, PICO
OPERATION, REGULATOR P/N 30001

Withdrawal of Proposed Airworthiness 
Directive

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an airworthiness directive requiring ad
ditional inspections and modification of 
the regulator valve installed in passenger 
evacuation slides and slide/rafts on var
ious aircraft; and, to incorporate new 
compression springs, finger levers, and 
fill valve housings on Sargent Indus
tries, PICO Operation regulator P/N 
30001 to supersede Amendment 39-1913 
was published in 41 FR 19127.

Upon further consideration, and in 
the light of • comments received in re
sponse to the Notice of Proposed Rule- 
making, the Agency has determined that 
the malfunction rate has been reduced 
by incorporation of an improved O-ring, 
back up rings and lubricant required by 
AD 74-17-01; consequently, an unsafe 
condition does not presently exist as 
originally believed. Therefore, the pro
posed AD is not required at this time.

Withdrawal of this NPRM constitutes 
only such action, and does not preclude 
the Agency from issuing another Notice 
in the future, or commit the Agency to 
any course of action in the future.

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator 31 FR 13697, the 
proposed Airworthiness Directive pub
lished in the F ederal R egister on May 10, 
1976 (41 FR 19127) is hereby withdrawn.

Issued in Los Angeles, California, on 
December 20,1976.

Lynn  L. H in k , 
Acting Director, 

FAA Western Region. 
[FR Doc.77-174 Filed l-5-77;8:45 am]

[ 14 CFR Part 71 ]
[Airspace Docket No. 76-RM-22]

VOR FEDERAL AIRWAY 
Withdrawal of Proposed Alteration

On September 30, 1976, a Notice of 
Proposed rulemaking (NPRM) was pub
lished in the Federal R egister (41 FR 
43182) stating that the Federal Aviation 
Administration (FAA) was considering 
an amendment to Part 71 of the Federal 
Aviation Regulations that would estab
lish the upper vertical extent of a seg
ment of V-430 airway near Devils Lake,
N. Dak.

Subsequent to publication of the 
NPRM, it was determined by the Depart
ment of Air Force that the alteration of 
the airway would not be required.

In consideration of the foregoing, 
notice is hereby given that the proposal 
contained in Airspace Docket No. 76- 
RM-22 (41 FR 43182) is withdrawn.

This withdrawal of the Notice of Pro
posed Rulemaking is made under the 
authority of Sec. 307(a) of the Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)) 
and Sec. 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)) .

Aviation Administration, Federal Build
ing, John F. Kennedy International Air
port, Jamaica, New York 11430. All 
communications received on or before 
February 7, 1977 will be considered be
fore action is taken on the proposed 
amendment. No hearing is contemplated 
at this time, but arrangements may be 
made for informal conferences with Fed
eral Aviation Administration officials by 
contacting the Chief, Airspace and Pro
cedures Branch, Eastern Region.

Any data or views presented during 
such conferences must also be submitted 
in writing in accordance with this notice 
in order to become part of the record for 
consideration. The proposal contained 
in this notice may be changed in the 
light of comments received.

The official docket will be available for 
examination by interested parties at the 
Office of Regional Counsel, Federal Avia
tion Administration, Federal Building, 
John F. Kennedy International Airport, 
Jamaica, New York.

The Federal Aviation Administration, 
having completed a review of the air
space requirements for the terminal area 
of Richmond, Va., proposes the airspace 
action hereinafter set forth:

1. Amend § 71.171 of Part 71, Federal 
Aviation Regulations by adding the fol
lowing to the description of the Rich
mond, Va., control zone:
within 3 miles each side of the Richmond 
VORTAC 212° radial, extending from the 5.5- 
mile radius zone to 8.5 miles southwest of 
the VORTAC.

Issued in Washington, D.C., on Decem
ber 27, 1976.

Edward J. M alo,
Acting Chief, Airspace and Air 

Traffic Rules Division. 
[FR Doc.77-175 Filed l-5-77;8:45 am]

[Airspace Docket No. 76-EA-87] 
Proposed Alteration

CONTROL ZONE AND TRANSITION 
AREA

[14 CFR Part 71]
The Federal Aviation Administration 

is considering amending §§ 71.171 and 
71.181 of Part 71-of the Federal Aviation 
Regulations so as to alter the Richmond, 
Va., control zone (41 FR 421) and transi
tion area (41 FR 581).

A new VOR Runway 2 instrument ap
proach procedure developed for Richard 
Evelyn Byrd International Airport, Rich
mond, Va., requires alteration of the con
trol zone and 700 foot floor transition 
area to provide additional controlled air
space protection for aircraft executing 
the instrument approach procedure.

Interested parties may submit such 
written data or views as they may desire. 
Communications should be submitted in 
triplicate to the Director, Eastern Re
gion, Attn: Chief, Air Traffic Division, 
Department of Transportation, Federal

2. Amend § 71.181 of Part 71, Federal 
Aviation Regulations by adding the fol
lowing to the description of the Rich
mond, Va. 700 foot floor transition area:
within 3 miles each side of the Richmond 
VORTAC 212° radial, extending from the 
VORTAC to 8.5 miles southwest of the VOR
TAC. '

Note : The Federal Aviation Agency has 
determined that this document does not 
contain a major proposal requiring prepara
tion of an Inflation Impact Statement under 
Executive Order 11821 and OMB Circular 
A-107.

This amendment is proposed under 
section 307(a) of the Federal Aviation 
Act of 1958 (72 Stat. 749; 49 U.S.C. 1348) 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)).

Issued in Jamaica, N.Y., on December 
22,1976.

L. J. Cardinali,
Acting Director, Eastern Region. 

[FR Doc.77-438 Filed 1-5-77;8:45 am]

[ 14 CFR Part 71 ]
[Airspace Docket No. 76-EA-88] 

TRANSITION AREA 
Proposed Alteration

The Federal Aviation Administration 
is considering amending § 71.181 of Part 
71 of the Federal Aviation Regulations
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so as to alter the Chesterfield, Va., tran
sition area (41 PR 468).

A revision of the VOR Runway 15 in
strument approach procedure for Ches
terfield County Airport, Chesterfield, 
Va., requires alteration of the 700 foot 
floor transition area to provide addi
tional controlled airspace protection for 
aircraft executing the procedure.

Interested parties may submit such 
written data or views as they may desire. 
Communications should be submitted in 
triplicate to the Director, Eastern Re
gion, Attn: Chief, Air Traffic Division, 
Department of Transportation, Federal 
Aviation Administration, Federal Build
ing, John F. Kennedy International Air
port, Jamaica, New York 11430. All com
munications received on or before Feb
ruary 7, 1977 will be considered before 
action is taken on the proposed amend
ment. No hearing is contemplated at this 
time, but arrangements may be made for 
informal conferences with Federal Avia
tion Administration officials by contact
ing the Chief, Airspace and Procedures 
Branch, Eastern Region.

Any data or views presented during 
such conferences must also be submitted 
in writing in accordance with this notice 
in order to become part of the record for 
consideration. The proposal contained in 
this notice may be changed in the light 
of comments received.

The official docket will be available for 
examination by interested parties at the 
Office of Regional Counsel, Federal Avia
tion Administration, Federal Building, 
John F. Kennedy International Airport, 
Jamaica, New York.

The Federal Aviation Administration, 
having completed a review of the airspace 
requirements for the terminal area of 
Chesterfield, Va., proposes the airspace 
action hereinafter set forth:

1. Amend § 71.181 of Part 71, Federal 
Aviation Regulations by deleting the de
scription of the Chesterfield, Va. Transi
tion Area and by inserting the following 
in lieu thereof:
That airspace extending upward from 700 
feet above the surface within a 5.5-mile 
radius of the center, 37°24'25" N., 77°31'18'' 
W., of Chesterfield County Airport, Chester
field, Va.; within 5 miles each side of the Flat 
Rock, Va. VORTAC 116° radial, extending 
from the Flat Rock, Va. VORTAC to 18.5 miles 
southeast of the VORTAC; within 1.5 miles 
each side of a 322° bearing from the Happy 
Hill, Va. RBN (37°20’00" N., 77°27'15" W.) 
extending from the 5.5-mile radius area to 
0.5 miles northwest of the RBN.

Note : The Federal Aviation Agency has 
determined that this document does not con
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex
ecutive Order 11821 and OMB Circular A-107.

This amendment is proposed under 
section 307(a) of the Federal Aviation 
Act of 1958 (72 Stat. 749; 49 U.S.C. 1348) 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)).

Issued in Jamaica, N.Y., on Decem
ber 22, 1976.

L. J. Cardinali,
Acting Director, Eastern Region.

[FR Doc.77-439 Filed 1-5-77; 8:45 am]

[  14 CFR Part 71 ]
[Airspace Docket No. 76-EA-94]

TRANSITION AREA 
Proposed Designation

The Federal Aviation Administration is 
considering amending § 71.181 of Part 
71 of the Federal Aviation Regulations so 
as to designate an English town, N.J., 
transition area.

A VOR RWY 24 instrument approach 
procedure developed for Old Bridge Air
port, Englishtown, N.J., require designa
tion of a transition area to provide con
trolled airspace protection for IFR arriv
als and departures at that airport.

Interested parties may submit such 
written data or views as they may desire. 
Communications should be submitted in 
triplicate to the Director, Eastern Region, 
Attn: Chief, Air Traffic Division, Depart
ment of Transportation, Federal Avia
tion Administration, Federal Building, 
John F. Kennedy International Airport, 
Jamaica, New York 11430. All communi
cations received on or before February 7, 
1977 will be considered before action is 
taken on the proposed. amendment No 
hearing is contemplated at this time, but 
arrangements may be made for informal 
conferences with Federal Aviation Ad
ministration officials by contacting the 
Chief, Airspace and Procedures Branch, 
Eastern Region.

Ar\y data or views presented during 
such conferences must also be submitted 
in writing in accordance with this notice 
in order to become part of the record for 
consideration. The proposal contained in 
this notice may be changed in the light 
of comments received.

The official docket will be available for 
examination by interested parties at the 
Office of Regional Counsel, Federal Avia
tion Administration, Federal Building, 
John F. Kennedy International Airport, 
Jamaica, New York.

The Federal Aviation Administration, 
having completed a review of the air
space requirements for the terminal area 
of Englishtown, N.J., proposes the air
space action hereinafter set forth:

1: Amend §71.181 of Part 71 of the 
Federal Aviation Regulations by desig
nating an Englishtown, N.J. 700 foot floor 
transition area as follows:

En glish tow n , N.J.
That airspace extending upward from 700 

feet above the surface within a 5.5-mile 
radius of the center, 40°19'47" N., 74°20'47" 
W. of Old Bridge Airport, Englishtown, N.J.; 
within 4.5 miles northwest and 6.5 miles 
southeast of the Robbinsville, N.J. VORTAC 
042° radial, extending from 12.5 miles north
east of the VORTAC to 30 miles northeast 
of the VORTAC,

No te : The Federal Aviation Agency has 
determined that this document does not con
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex
ecutive Order 11821 and OMB Circular A-107.

This amendment is proposed under 
section 307(a) of the Federal Aviation 
Act of 1958 (72 Stat. 749; 49 U.S.C. 1348) 
and section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)).

Issued in Jamaica, N.Y., on Decem
ber 22, 1976.

L. J. Cardinali,
Acting Director, Eastern Region.

[FR Doc.77-440 Filed l-5-77;8:45 am]

CIVIL AERONAUTICS BOARD
[  14 CFR Part 288 ]

[EDR-316, Docket No. 30109; Dated: Janu
ary 3, 1977]

EXEMPTION OF AIR CARRIERS FOR 
MILITARY TRANSPORTATION

Logair and Quicktrans Minimum Rates

Notice is hereby given that the Civil 
Aeronautics Board has under considera
tion an amendment to Part 288 of its 
Economic Regulations (14 CFR Part 288) 
concerned with the fuel surcharge ad
justment to the minimum rates for 
Logair and Quicktrans domestic cargo 
charters performed by air carriers for 
the Department of Defense (DOD) and 
contracted for by the Military Airlift 
Command (MAC). The purpose of the 
proposed amendment is set forth in the 
Explanatory Statement, and the amend
ment is proposed under authority of the 
sections 204, 403, and 416 of the Federal 
Aviation Act of 1958, as amended; (72 
Stats. 743, 758 and 771, as amended; 49 
U.S.C. 1324, 1373, and 1386).

Interested persons may participate in 
the proposed rulemaking through sub
mission of twenty (20) copies of written 
data, views, or arguments pertaining 
thereto, addressed to the Dockets Sec
tion, Civil Aeronautics Board, Washing
ton, D.C. 20428. All relevant comments 
received on or before January 21, 1977, 
and reply comments received on or be
fore January 31, 1977, will be considered 
by the Board before taking final action 
on the proposed rules. The periods being 
allowed for comments and replies are 
considered adequate for the purposes of 
this rulemaking proposal and are in
tended to expedite final rule action as 
requested by the petitioners. Copies of 
such communication will be available for 
examination by interested persons in the 
Docket Section of the Board, Room 714, 
Universal Building' 1825 Connecticut 
Avenue, NW., Washington, D.C. upon 
receipt thereof.

A list of all persons filing comments 
will be prepared by the Docket Section 
and sent to the persons named thereon. 
Those persons filing reply comments 
should serve any person whose comment 
is dealt with in their responsive com
ment. Persons filing responsive comments 
are to include at the time of filing appro
priate proof of service (Rule 8(e ), 14 CFR 
302.8(e)).

By the Civil Aeronautics Board.
P hyllis T. K aylor, 

Secretary.
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Explanatory Statement

On November 23,1976, Saturn Airways, 
Inc. (Saturn) 1 and Hawaiian Airlines, 
Inc. (HAL) jointly filed a petition re
questing the Board to amend Part 288 
rescinding the amendments for the 
Logair and Quicktrans rates adopted in 
ER-971, October 1, 1976, to permit the 
carriers and MAC to handle internally, 
by contract provision, the fuel surcharge 
adjustments for military fuel price 
fluctuations. DOD filed an answer sup
porting the joint petition.

As set out in the petition, the carriers 
and MAC have agreed to fix the base 
prices for fuels supplied to the carriers 
by DOD within the provisions of the FY 
1977 contracts for Logair and Quicktrans 
services,2 regardless of any price changes 
posted by the Defense Supply Agency 
(DSA) „* Thus, the petitioners assert that 
any differences between the base rate 
prices and the prices quoted by DSA 
would be adjusted internally within 
DOD, thereby, obviating the need for any 
surcharge rate amendments. The car
riers contend that this would accomplish 
the Board’s surcharge rate objectives and 
protect the parties from any potential 
financial burden for possible delay in the 
Board’s handling of fuel surcharge 
amendment rulemakings.

With almost all of the fuels consumed 
in the domestic MAC services being sup
plied by DOD, the need for fuel surcharge 
rate adjustments is virtually limited to 
changes in military fuel prices. Under 
these circumstances, the Board is not 
averse to an automatic rate adjustment 
procedure applicable to the established 
Logair/Quicktrans minimum rates. How
ever, since the exemption authority to 
perform the military contract services 
granted under the provisions of Part 288 
are keyed to the minimum rates limita
tions set forth therein, we feel that the 
rate specifications must include the fuel 
surcharge rate adjustment reflecting 
price changes listed by DSA. Therefore, 
we propose to amend Part 288 to provide 
in the domestic MAC rates for automatic 
fuel surcharge rate adjustment relating 
to military fuel price changes * which 
would reflect completely the intended 
minimum rates within the regulation. On

1 With the competition of the acquisition of 
Saturn by Trans International Airlines, Inc. 
(TIA), Saturn’s certificates were canceled 
and its exemption authority transferred to 
TIA effective November 30, 1976, by Order 
76-11-151.

3 At the price levels reflected in the base 
minimum rates established by ER-959, July 
15, 1976.

3 The DSA price listings serve as the basis 
for the Board’s military fuel surcharge rate 
amendments.

4 Similar to the provision in the interim 
final rates during the fuU scale review and 
prior to the fixing of final rates in ER-959. 
See ER-853, May 17, 1974; ER-888, Novem
ber 14, 1974; ER—906, April 25, 1975; and, 
ER-919, June 30, 1975. This rate proviso 
would further assure the validity of the 
domestic MAC rates regardless of agreed con
tracted fuel prices and could be amended to 
treat with changes in fuel prices reflected 
in the base domestic MAC rates.

PROPOSED RULES

the other hand, with minor reporting 
qualifications, the Board does not ob
ject to any agreed arrangement by the 
carriers and MAC, such as the current 
contract fixed military fuel price pro
vision, to facilitate internal and/or inter
party implementation of the established 
minimum rates.

In the pastrwhen automatic fuel sur
charge rates were applicable to military 
fuels consumed in MAC contract charter 
services performed pursuant to exemp
tion authority under Part 288, the car
riers and DOD informally entered into a 
fuel price agreement for Logair opera
tions similar to that now reflected in 
the domestic MAC contracts. As a result, 
for the Logair services performed, the 
carriers reported net revenues and ex
penses excluding the surcharge rate pro
vision and reflecting only the price paid 
to DOD.6 Thus, the reported revenues 
were not fully consonant with the mini
mum rates that the Board intended and 
fixed in Part 288.® Accordingly, so that 
the reported results to the Board are 
completely informative, we propose to re
quire that the carriers footnote the re
ported Logair and Quicktrans revenues 
on Schedule D-2, C.A.B. Form 243, and 
that the footnote provide the revenues 
reflecting inclusion \>f the fuel sur
charge.7 Similarly, for these same pur
poses, the related fuel expense shall be 
reflected in a footnote to the military 
fuel data report for Logair and Quick
trans services on Schedule P-12(a),
C.A.B. Form 41, setting forth the gallons 
of fuel consumed and the cost reflecting 
inclusion of the fuel surcharge.7 We be
lieve this minimum reporting will satisfy 
our requirements and supply the users 
with all of the necessary information 
concerning MAC revenues, fuel con
sumption and cost. In this connection, 
DOD is charged with the responsibility 
of keeping the carriers performing Logair 
and Quicktrans services informed as to 
DSA fuel prices, providing advance ad
vice for DSA fuel price changes and the 
effective date of such changes.

P roposed R ule Amendment

It is proposed to amend Part 288 of the 
Economic Regulations (14 CFR Part 288) 
as follows:

Amend § 288.7(b) to amend the sec
ond proviso to read as follows:
§ 288.7 Reasonable level o f compensa-

tion.
* * * * *

(b) * * *
(2)  * * *

8 Since the exclusion of revenues and ex
penses were equal, the reported net profit 
or loss for Logair services was unaffected.

« The fuel surcharge is fixed by the Board 
regardless of whether it is specifically stated 
or provided for through an automatic adjust
ment clause.

7 The difference between the fixed price by 
agreement with DOD and the price quoted 
by DSA times the gallons purchased from 
DOD for Logair and/or Quicktrans opera
tions.

Provided, hotoever, That, effective --------
_______ 1977, if the price of any fuel
product purchased from DOD for such 
sendees (reflecting military fuel prices 
established by the Defense Supply 
Agency (DSA)) varies from the base 
levels specified below, the total minimum 
compensation, as set forth above in sub- 
paragraphs (1) and (2), for the trans
portation provided shall be adjusted 
(either upward or downward, as the case 
may be) by the difference in the price 
per gallon for such product fixed by the 
DSA and the price specified for such 
product below, times the number of U.S. 
gallons of such product purchased by the 
carrier from DOD for the transportation 
provided. The base levels are as follows:

Standard price
Jet Fuel: per U.S. gallon

JP—4 ___________ !_______________ $• 368
JP—5 ________ __________________  • 355

*  * * *  *

[PR Doc.77-485 Piled 1-5-77;8:45 am]

FEDERAL POWER COMMISSION
[1 8  CFR Part 1 5 4 ]
[Docket No. R-406]

PROVISION IN NATURAL GAS PIPELINE 
COMPANIES’ FPC GAS TARIFF

Purchased Gas Adjustment; Conference 
January 4,1977.

On May 10, 1976, the Commission is
sued in the above-captioned proceeding 
a notice of proposed rulemaking.1 The 
rulemaking concerns proposed amend
ments to the Commission’s regulations 
and procedures governing purchased gas 
cost adjustments. Comments on the pro
posal have been submitted by a number 
of parties. Based upon a review of the 
comments it appears that a principal 
issue is the respective semi-annual PGA 
rate adjustment dates to be assigned to 
each pipeline. Many pipelines commented 
that the adjustment dates proposed in 
the notice of rulemaking aré adminis
tratively inconvenient. A number of par
ties requested that a conference be held. 
In view of these comments, a conference 
will be convened to discuss further the 
problem of the semi-annual dates to be 
assigned each pipéline. Parties attending 
this conference will be expected to specify 
semi-annual dates which will be conven
ient for their purchased gas adjustment 
filings. When determining adjustment 
dates, parties should consider the need 
for staggered dates among all pipelines 
in order to allow proper administration 
of each filing.

Good cause having been shown, an on- 
the-record conference shall be held in 
this proceeding commencing at 10:00
a.m. on Tuesday, January 11, 1977, in 
Hearing Room A, Federal Power Com
mission, 825 North Capitol Street, NE., 
Washington, D.C. 20426. All interested 
persons are invited to attend.

K enneth F. Plumb, 
Secretary.

[PRDoc.77-622Piled l-4-77;3:57 pm]

3 See 41 PR 20177rMay 17,1976.
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ENVIRONMENTAL PROTECTION  

AGENCY
[ 40 CFR Part 52 ]

[PEL 666-7|
APPROVAL AND PROMULGATION OF 

INDEPENDENT PLANS
Reproposal of Amendments to Stage II

Vapor Recovery Regulations and Test
Procedures and Notice of Public Hear
ings; Extension of Comment Period

Hie comment period for the reproposal 
of Stage n  Vapor Recovery Regulations 
and Test Procedures that appeared in 
the November 1, 1976, F ederal R egister, 
beginning at page 48044, is extended as 
follows:

Comments on this proposed amend
ment postmarked no later than on or 
before January 31, 1977, will be consid
ered. In addition, specific comments re
lating only to the Short Test Procedure, 
(including vehicle sampling procedures), 
Appendix P, Section I, will be considered 
if postmarked no later than on or before 
March 2, 1977.

Dated: December 29, 1976,
R oger St  relow, 

Assistant Administrator 
for Air and, Waste Management.

(PR Doc.77-397 Piled 1-5 77:8:45 am]

[4 0  CFR Part 5 2 ]
[FRL 667—5]

APPROVAL AND PROMULGATION OF 
IM PLEM ENTATION PLANS

Revisions to the Southern California Air
Pollution Control District Rules and
Regulations in the State of California
On April 21, August 2 and November 

19, 1976 the State of California submit
ted to the Regional Administrator, Re
gion IX, revisions to the Southern Cali
fornia Air Pollution Control District 
Regulation II—Permits, as part of the 
California state Implementation Plan 
(SIP). As revised Southern California 
Air Pollution Control District Regulation 
n, Rules 201, 202, 203, 204, 205, 206, 207, 
209, 210, 211, 212, 213, 213.1, 213.2, 214, 
215, 216, 217 and 219, will provide a pro
cedure by which persons who wish to 
construct, modify or operate any article, 
machine, equipment, or other contriv
ance that may cause the issuance of air 
contaminants may be granted a permit 
to do so. A permit shall not be granted, 
however, if it is determined that such 
construction, modification, or operation 
would interfere with the attainment or 
maintenance of a National Ambient Air 
Quality Standard.

The State of California has certified, 
by letters of August 2 and December 22, 
1976, that these revisions to its SIP were 
adopted after public hearings were held 
on January 9, February 6 and May 7, 
1976 in Pomona, California, October 4 
smd 5, 1976, in Fresno, California, and 
October 8, 1976, In Los Angeles, Califor
nia, after notice conforming to 40 CFR 
Part 51, Requirements for Preparation,

Adoption, and Submittal of Implementa
tion Plans was given.

The decision of the Administrator to 
approve or disapprove the proposed revi
sions to the SIP will be based on whether 
or not they meet the requirements of 
Clean Air Act section 110(a) (2) (A )-(H ), 
the requirements of 40 CFR Part 51, Re
quirements for Preparation, Adoption, 
and Submittal of Implementation Plans, 
and particularly 40 CFR 51.18.

This notice is to advise the public of 
receipt of this proposal and to request 
public comments. Copies of the proposed 
revisions are available for public inspec
tion during regular business hours at:
Environmental Protection Agency, Region 

IX, Enforcement Division, 100 California 
Street, San Francisco, CA 94111.

State of California, Air Resources Board, 1709 
11th Street, Sacramento, CA 95614. 

Southern California Air, Pollution Control 
District, .9420 Telstar, El Monte, CA 91731. 

Public Information Reference Unit, Room 
2922, U.S. Environmental Protection 
Agency, 401 “M" Street, S.W., Washington, 
DC 20460.
Interested persons may participate in 

the rulemaking process by submitting 
written comments to Regional Adminis
trator, Attention: Enforcement Division, 
EPA, Region IX, 100 California Street, 
San Francisco, California 94111. Rele
vant comments received on or before 
February 7, 1977 will be considered. 
Comments received will be available for 
inspection during normal working hours 
at the Region IX office and at the EPA 
Public Information Reference Unit.

This notice is issued under the au
thority of Section 110 of the Clean Air 
Act, as amended (42 U.S.C. 1857c-5>.

Dated: December 29,1976.
R. L. O’CONHELI,.

Acting Regional Administrator,
(FR Doc.77-545 Filed 1-5-77;8:45 am]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

Office of the Secretary 
[ 41 CFR Part 3-1 ] .

SMALL BUSINESS CONCERNS AND 
MINORITY BUSINESS ENTERPRISE

Proposed Rule Making
Notice is hereby given that the Office 

of the Secretary is considering an amend
ment to 41 CFR, Chapter 3, by revising 
§ 3-1.713, Contracts with the Small Busi
ness Administration, and is considering 
adding to 41 CFR Chapter 3, a new Sub
part 3-1.13, Minority Business Enter
prise.

The purpose of the proposed revision 
to § 3-1.713 is to: (a) Draw attention to 
Executive Order! 1625, dated October 13, 
1971, superseding Executive Order 11458 
dated March 5, 1969, which established 
the Office of Minority Business Enter
prise in the Department of Commerce. 
Executive Order 11625 clarifies the au
thority of the Department of Commerce 
to, among other responsibilities, coordi
nate the participation of all Federal

agencies in an increased minority busi
ness enterprise effort.

(b) Establish the Division of Minority 
Business Assistance within the Office of 
Grants and Procurement Management as 
the Departmental manager of the HEW 
Minority Business Enterprise Program.

(c) Require each designated procur
ing activity to appoint a qualified Minor
ity Business Coordinator.

(d) Set forth the duties of Minority 
Business Coordinators in carrying out 
the Department’s 8(a) Program.

The proposed §3-1.713-50, Procure
ment of technical requirements, pro
vides procedures for limited technical 
competitions among 8(a) firms being 
considered for the award of an 8(a) con
tract for these kinds of services. Hie 
procedures establish suggested dollar 
categories within which from three to 
five firms may be nominated for the pur
pose of holding technical discussions in 
order to select the firm with the capa
bilities that promise the greatest value 
to the Government in terms o f possible 
performance. These discussions will be 
held after the firms have had a reason
able opportunity to review the proposed 
scope of work, including proposal evalua
tion criteria. At the request of the pro
gram director, the procuring activity 
may request that written technical pro
posals be submitted. The highest rated 
firm shall be selected for further prepa
ration of a cost proposal negotiation. A 
written technical evaluation is to be sub
mitted to the contracting officer by the 
program office, showing the ratings of 
the firms in descending order of prefer
ence.

Subsection 3-1.713-3 also establishes 
within the Department the requirement 
for contracting activities processing 8(a) 
requirements to SBA, to furnish the ap
plicable SBA office an Offering Letter, 
offering the procurement to SBA. The 
Offering Letter transmits the complete 
procurement package, and will include 
at least the following:

(a) Description of the work to be per
formed.

(b) Name(s) of the firm(s) nomi
nated for technical competition of- 
award.

(c) Period of performance.
(d) A statement to the effect that 

public solicitation for the procurement 
has not been issued.

(e) A written justification for the 
nomination of a single contractor for an 
8(a) award.

(f) Any special requirements, restric
tions, or geographical limitations.

Subsection 3-1.713-51, Monthly Status 
Report of Requirements Offered and 
Contracts Awarded—8(a) Program, con
tains a requirement for HEW major con
tracting activities to submit a monthly 
report to the Division of Minority Busi
ness Assistance on the current status of 
8(a) offers and 8(a) contracts awarded, 
so that appropriate data may be avail
able for management purposes and also 
to inform the Assistant Secretary for 
Administration and Management of the 
status of this priority program.
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The proposed new Subpart 3-1.13, 
Minority Business Enterprise, sets forth 
policy and procedures for contracting 
with minority business enterprises other 
than under section 8(a) of the Small 
Business Act.

Subsection 3-1.1302, Agency programs, 
states that it is HEW policy to foster 
and assist in the establishment and 
growth of minority business concerns to 
the maximum practicable extent, and 
cites various responsibilities of the Divi
sion of Minority Business Assistance, 
within the Office of Grants and Procure
ment Management, Office of the Secre
tary, HEW.

Subsection 3-1.1302-1, Procedure, sets 
forth duties and responsibilities of 
Minority Business Coordinators within 
HEW, in relation to Departmental con
tracts awarded through procedures other 
than 8(a).

Subsection 3-1.1350-1, Monthly Report 
on m inority business contracts—other 
than 8(a ), contains detailed instructions 
for the preparation by HEW procuring 
activities of a monthly report on con
tracts awarded to minority-owned firms 
other than through the SB A 8(a) Pro
gram—e.g—through regular procure
ments awarded by the Department. The 
report is required by the Division of 
Minority Business Assistance, and is used 
among other purposes, to respond to re
porting requirements of the Office of 
Minority Business Enterprise, Depart
ment of Commerce, which is authorized 
by Executive Order 11624 to collect such 
data from all participating Federal agen
cies.

Any person who wishes to submit data, 
views, or objections pertaining to the 
proposed amendment may do so by filing 
them in duplicate with the Deputy As
sistant Secretary for Grants and Pro
curement Management, OASAM, Room 
513D2, South Portal Building, 200 In
dependence Avenue, SW., Washington, 
D C. 20201, on or before February 7. 1977. 
All comments submitted pursuant to this 
notice will be available for public inspec
tion during business hours in the Office 
of Grants and Procurement Manage
ment.

The Department of Health, Education, 
and Welfare has determined that this 
document does not contain a major pro
posal requiring preparation of an Infla
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107.

Dated: December 27, 1976.
John Ottina, 

Assistant Secretary for 
Administration and Management.

As proposed, revised § 3-1.713 will read 
as follows:

PART 3—1— GENERAL 
Subpart 3 -1 .7 — Small Business Concerns
§ 3—1.713 Contracts with the Small 

Business Administration.
§ 3—1.713—1 Authority.

(a) This section sets forth provisions 
for contracting with socially and eco
nomically disadvantaged enterprises,

PROPOSED RULES

under Section 8(a) of the Small Business 
Act. The “8(a )” contract program is a 
socio-economic, Presidentially-sponsored 
program aimed at opening the doors of 
government contracting opportunities to 
disadvantaged businesses unable or un
likely to compete successfully for a con
tract.

(b) This section also draws attention 
to Executive Order 11625, dated Octo
ber 13,1971, superseding Executive Order 
11458, dated March 5, 1969, which estab
lished the Office of Minority Business 
Enterprise in the Department of Com
merce. Executive Order 11625 clarifies the 
authority of the Secretary of Commerce 
to: (1) Implement Federal policy in sup
port of the minority business enterprise 
program; (2) provide additional techni
cal and management assistance to dis
advantaged businesses; and (3) coordi
nate the participation of all Federal de
partments and agencies in an increased 
minority business enterprise effort.

(c) The Office of Grants and Procure
ment Management, OASAM-OS, is re
sponsible for the general supervision of 
the Department of Health, Education, 
and Welfare Minority Business Enter
prise Program. Within the Office of 
Grants and Procurement Management 
(OGPM), the Division of Minority Busi
ness Assistance (DMBA) is responsible 
for: (1) Developing and managing the 
HEW Minority Business Enterprise Pro
gram; (2) providing staff guidance to 
activities of the Department; (3) estab
lishing effective working relations with 
the minority business community, na
tionwide; (4) representing HEW before 
other government agencies on matters 
primarily affecting minority business af
fairs; and <5) providing data and in
formation relating to the minority busi
ness program to the Secretary and all 
sources internal and external to HEW. As 
part of these repsonsibilities, DMBA 
servies as the Department monitor and 
coordination point for all matters con
cerning the Department’s Minority Busi
ness Enterprise program.

(d) (1) The head of each procuring 
activity listed below, or his designee, shall 
appoint an individual to serve as Minor
ity Business Coordinator (MBC). At a 
minimum, the Individual appointed to 
serve as MBC shall be sufficiently quali
fied to perform the functions directed by 
this Subpart 3-1.7 and Subpart 3-1.13 of 
this part and any specific duties assigned 
by the head of the procuring activity or 
his designee.
Office of Human Development (OHD)
Office of Education (OE)
Social and Rehabilitation Service (SRS) 
Social Security Administration (SSA) 
National Institute of Education (NIE)
Public Health Service (PHS)

Food and Drug Administration (FDA)
Health Resources Administration (HRA)
Health Services Administrtaion (HSA)
National Institutes of Health (NIH)

1 Insofar as the procurement of architect- 
engineer and construction services is dele
gated to the Regional Office of Facilities En
gineering and Construction (ROFEC), the 
duties of minority business coordinator shall 
be assigned to the appropriate ROFEC.

Office of Facilities Engineering and Property 
Management (OFEPM)1 

Each Regional Office
Alcohol, Drug Abuse, and Mental Health 

Administration (ADMHA)
Center for Disease Control (CDC) 
Administrative Services Center (OAM/ 

PHS)
Office of the Secretary (OS)

(2) The head of the procuring activity, 
or his designee, shall determine the or
ganization level at which the MBC is 
assigned. Whenever the MBC is assigned 
at a subordinate organization level, every 
effort shall be made to assure that the 
MBC does not function as or work under 
the direct supervision of an operational 
contracting officer. However, where staff
ing or geographic considerations neces
sitate assigning the MBC function to an 
operational contracting office, the con
tracting officer is required to obtain a 
decision from the next higher level of 
supervision in cases where there is dis
agreement between the contracting of
ficer and MBC. A copy of each MBC ap
pointment and termination thereof shall 
be forwarded to the Director, DMBA. 
Also, the principal MBC at the procuring 
activity, through the appointing author
ity, shall be responsible to the Director, 
DMBA, for policy, technical guidance 
and assistance, and for resolving complex 
matters which involve either higher levels 
of HEW organization or other govern
ment agencies.

(e) Procuring activities may establish 
operating procedures to accomplish the 
requirements of this Subpart 3-1.7. 
However, a copy of such procedures shall 
be submitted to DMBA for review.
§3 -1 .7 1 3 -2  Policy.

(a) Like small businesses in general, 
8(a) contractors have varying degrees of 
experience in the business world, and 
some may not have knowledge of the 
complexity of government procurement 
procedures and the obligations such pro
cedures impose on the contractor. Prior 
to initiating formal negotiations with an 
8(a) contractor, contracting personnel 
and MBC’s should make a special effort 
to ascertain whether the prospective 
contractor needs assistance in under
standing Government procurement prac
tices. Whenever possible, such assistance 
should be provided promptly and the 
contractor should be advised that addi
tional management and technical assist
ance is available from the Small Business 
Administration.

(b) It is HEW policy to foster and 
assist in the establishment and growth 
of 8(a) firms to the maximum extent 
practicable so that they may become self- 
sustaining, viable, competitive business 
enterprises.

(c) To promote this policy, HEW pro
curement offices shall enter into contracts 
with the Small Business Administration 
(SBA), and SBA may subcontract with 
8(a) firms. However, the authority to 
negotiate subcontracts may be delegated 
to HEW by SBA.

(d) The basis for HEW’s entering into 
an 8(a) contract will be SBA’s certifica
tion to this Department that SBA is com
petent to perform a specific HEW re-
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quirement. The SBA will make the fol
lowing distribution of such certification 
letters: (1) Copy to the cognizant HEW 
procurement office; (2) copy to the prin
cipal operating component's headquar
ters procurement office; and (3) copy to 
the Division of Minority Business Assist
ance (DMBA), Office of Grants and 
Procurement Management.

(e) Brochures of 8(a) firms which have 
been interviewed by DMBA shall be for
warded by DMBA to all MBC’s. These 
brochures shall be reviewed by the pro
curing activity (see § 1-1.205) to asso
ciate requirements with the capabilities 
of these firms. The MBC's will assist pro
gram personnel in such reviews, and will 
obtain other information, as needed, by 
contacting DMBA, or by direct contact 
with the Project Development Division, 
Office of Business Development, Small 
Business Administration, 1441 L Street, 
NW., Washington, D.C. 20416. MBC’s in 
HEW Regional Officers will obtain needed 
information from DMBA or from the 
applicable SBA Regional or District O f
fice in their area.

(f) The Minority Business Coordinator 
shall perform the duties listed below:

(1) Counsel and advise minority busi
nessmen, and serve as the coordination 
point for those matters relating to the 
placement o f  contracts with the Small 
Business Administration, under section 
8(a) of the Small Business Act. As part 
of this effort, disadvantaged business
men interested in doing business with the 
Department shall be referred to the 
DMBA for a complete briefing covering 
the Departmental Minority Business En
terprise Program.

(2) Develop minority business source 
lists, including the firm’s name, location, 
and capabilities, and provide such in
formation to procurement and program 
personnel as required.

(3) Participate in procurement plan
ning, at the earliest possible stage in pro
gram planning in order to break out re
quirements for award to minority busi
ness enterprises under section 8(a) of the 
Small Business Act (See 3-1.452-2).

(4) Review requests for contracts prior 
to publicizing the procurement and prior 
to issuance of solicitations, in order to 
identify requirements which may be 
awarded to the SBA under section 8(a) 
of the Small Business Act. Such review 
shall be made in conjunction with the 
program director and the contracting 
officer.

(5) When an 8(a) firm has been se
lected for further proposal preparation 
and negotiation, ensure that the con
tracting officer explains to the 8(a) con
tractor his and the Government’s rights 
and obligations as specified in the con
tract instrument, e.g., type of contract, 
performance or delivery requirements, 
methods of payment, required clauses, 
etc.

(6) Keep key program and procure
ment officials apprised of the 8(a) pro
gram through office visits, seminars, and 
presentations.

(7) Perform functions directed by this 
Subpart 3-1,7 and Subpart 3-1.13 o f this

part and any specific duties assigned by 
the head of the procuring activity or his 
designee.
§ 3—1.713—50 Prornremiwrat o f technical 

requirements.
(a) Source selection. (1) Except in the 

case where SBA selects a firm for an 
8(a) award, limited technical competi
tion is required for requirements for 
consulting services, computer science 
and related services, research, develop
ment, test, evaluation, demonstration, 
and technical and professional services, 
where price is generally not controlling 
but rather the requirement requires dis
cussions between the prospective con
tractor (s) and the program specialist as 
to the technical aspects of the require
ment and the contractor’s method of ap
proach. However, there may be circum
stances where one 8(a) firm has exclu
sive or predominant capability by reason 
of experience, specialized facilities, or 
technical competence to perform the 
work within the time required. In such 
circumstances, the initiating program 
office may recommend, for approval by 
the contracting officer, that only that 
8(a) firm be considered for nomination 
to SBA. This recommendation shall be 
in writing, setting forth full and com
plete justification for the nomination. 
The Justification shall be submitted to 
the appropriate contracting officer, 
through the minority business coordina
tor for concurrence. In addition, the 
Justification shall be ihcluded in the of
fering letter to SBA (3-1.713-50 (b) (1) 
(ii)). This would exclude requirements 
for supplies, production items and con
struction. The order of source nomina
tion for limited technical competition 
shall be:
s (i) Source recommendation by pro
gram personnel during the procurement 
planning stage.

(ii) Source recommendations by the 
Minority Business Coordinator.

(in) Source recommendations by the 
Small Business Administration.

(iy) Each 8(a) firm or group of firms 
nominated for a specific 8(a) require
ment shall be identified to SBA for rati
fication prior to any discussions with the 
firm(s) about the requirement.

(v) Notwithstanding the policy ex
pressed in § 1-3.101 (d ), the SBA has ulti
mate responsibility for final selection of 
an 8(a) subcontractor and may deviate 
from usual source selection procedures.

(2) Number of Sources to be solicited. 
Although it is intended that limit«! tech- 
nicaLcompetition will assist 8 (a) firms In 
competing effectively, procuring activi
ties should recognize that the policy ex
pressed in § 1-3.101 does not apply to the 
process of identifying potential contrac
tors to be nominated to SBA under the 
8(a) program, and that to require pro
posals from a large number of 8(a) firms 
would be harmful. Therefore, the pe- 
ferred number of firms to be involved in 
a limited technical competition for any 
one procurement, based on the projected 
dollar value of the requirement, is as 
follows:

(i> $10,000—$50,000. Within this dollar 
range, the MBC, in consultation with the 
program director, shall nominate three 
firms when practicable, and submit the 
names of these firms to the contracting 
officer for review and concurrence. The 
names of the firms nominated shall be 
submitted by the contracting officer to 
SBA for the selection of one firm. How
ever, the procuring activity, at the re
quest of the program director, may re
quire that the firms undergo limited tech
nical competition. In that event, the pro
visions of paragraphs (a )(2) (ii) or (a) 
(2) (iii) of this section, as requested, will 
apply.

(ii) $50,000—$100,000. Within this 
dollar range, the MBC, in consultation 
with the program director, and with the 
concurrence of the Contracting Officer,« 
shall nominate three firms, when prac
ticable, for the purpose of holding tech
nical discussions in order to determine 
the firm with the capability that 
promises the greatest value to the Gov
ernment in terms erf possible perform
ance. These discussions should be held 
after the firms have had a reasonable 
opportunity to review the proposed scope 
of work, including applicable proposal 
evaluation criteria. A written technical 
evaluation should be submitted to the 
contracting officer by the program office, 
showing the ratings of the firms in de
scending order of preference. At the 
request of the program director, the pro
curing activity may require that written 
technical proposals be submitted. In that 
event, the provisions of paragraph (a) 
(2) (iii) of this section will apply. The 
highest rated firm shall be selected for 
preparation of a cost proposal and fur
ther negotiation. In the event that there 
is a tie, SBA shall make the selection.

(iii) $100,000—$200,000. Within this 
dollar range, the MBC, in consultation 
with the program director and with the 
concurrence of the Contracting Officer, 
shall nominate three firms, when practi
cable, for the purpose of holding tech
nical discussions. These discussions 
should be held after the firms have had 
a reasonable opportunity to review the 
proposed scope of work, including appli
cable proposal evaluation criteria. If the 
results of the technical discussions are 
satisfactory, the firms should be re
quested to submit written technical pro
posals, in order to determine the firm 
with the capability that promises the 
greatest value to the Government in 
terms of possible performance. A writ
ten technical evaluation should be sub
mitted to the Contracting Officer by the 
program office, showing the ratings of 
the firms in descending order of pref
erence. The highest rated firm shall be 
selected for further preparation of a 
cost proposal and negotiation. In the 
event there is a tie, SBA shall make the 
selection.

(iv) $200,000 and above. Within this 
dollar range, the MBC, in consultation 
with the program director, and with the 
concurrence of the Contracting officer, 
shall nominate five firms, when prac
ticable, for the purpose of holding tech-
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nical discussions. These discussions 
should be held after the firms have had 
a reasonable opportunity to review the 
proposed scope of work, including appli
cable proposal evaluation criteria. If the 
results of the technical discussions are 
satisfactory, the firms should be re
quested to submit written technical pro
posals in order to determine the firm 
with the capability that promises the 
greatest value to the Government in 
terms of possible performance. A written 
technical evaluation should be submitted 
to the Contracting Officer by the pro
gram office, showing the ratings of the 
firms in descending order of preference. 
The highest rated firm shall be selected 
for further preparation of a cost pro
posal and negotiation. In the event there 
is a tie, SBA shall make the selection.

(3) MBC’s shall be responsible for 
immediately notifying DMBA by phone 
whenever requirements amounting to 
$500,000 or more are being considered 
for award under the 8(a) program.

(b) Ottering letter. (1) When a deci
sion has been made by the MBC, program 
director, and cognizant procuring ac
tivity, to process a procurement through 
the Small Business Administration, un
der provisions of Section 8(a) of the 
Small Business Act, the cognizant pro
curing activity shall promptly furnish the 
applicable SBA office a letter offering the 
procurement to the SBA, with an infor
mation copy to DMBA and to the MBC. 
The offering letter should transmit the 
complete procurement package. Addi
tionally, the offering letter should in
clude, but not necessarily be limited to, 
the following:

(1) A description of work to be per
formed or items to be delivered;

(ii) The name of the firm(s) nomi
nated for technical competition or award 
(If only one firm is nominated, a writ
ten justification must be included to sub
stantiate limiting the nomination to one 
source);

(iii) Procuring agency dollar estimate 
of the requirement;

(iv) Procurement history (e.g., first 
time offered, item or services not pres
ently being provided by a small business 
firm, etc.);

(v) Period of performance;
(vi) Any special requirement,^restric

tions, or geographical limitations (e.g., 
turn-around time demands a firm within 
two horns travel time, etc.);

(vii) A statement to the effect that 
public solicitation for the procurement 
has not been issued;

(viii) A statement to the effect that 
the procurement cannot reasonably be 
expected to be won toy an eligible 
8 (a) concern under normal competitive 
means.

(2) Within ten (10) working days 
after receipt of the offering letter, SBA 
will acknowledge the HEW offering letter 
and either accept the nominated 8(a) 
firm(s), request additional firms be nom
inated, or supply HEW with additional 
firm(s) for consideration. If SBA has not 
acknowledged the offering letter within 
this period, the procuring activity shall
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notify SBA of intent to proceed with the 
procurement without further regard to 
the 8(a) procedures, after giving due re
gard to the urgency of the procurement.

(3> When SBA notifies HEW that the 
firms nominated for technical competi
tion are approved, the Contracting Offi
cer shall hold a technical competition 
among those firms. Cost factors shall not 
be included in the technical proposals 
nor considered in discussions of such pro
posals. The procurement activity shall 
notify SBA as to the results of the com
petition. When requested by SBA, the 
procuring activity shall render all possi
ble assistance to SBA with respect to 
SBA’s negotiation of 8(a) subcontracts. 
However, SBA may delegate negotiation 
responsibility to HEW. Upon receipt of 
such delegation, HEW will promptly 
negotiate a contract with the selected 
8(a) firm and forward applicable docu
mentation to SBA for signature. (See 1-
1.713- 3.) When HEW forwards an offer
ing letter to SBA, requiring SBA to select 
one of three nominated firms (See § 3-
1.713- 50(a) (2) (i) above), HEW will ac
cept for negotiation the firm selected by 
SBA. If HEW forwards to SBA an offer
ing letter which does not nominate a 
firm, HEW will accept for negotiation 
the firm nominated by SBA. When SBA 
approves an HEW nomination of only 
one 8(a) firm the contracting officer, in 
coordination with the program official, 
shall promptly request the firm to pre
pare a cost proposal for negotiation

(c) Debriefing. A debriefing, when re
quested in writing, shall be provided by 
the cognizant contracting officer to an 
offeror that has unsuccessfully competed 
for an 8(a) procurement, as prescribed 
in §3-3.103.

(d) Unacceptable offerors. If it is de
termined during negotiations that an 
offeror is technically unacceptable the 
procuring activity shall notify promptly 
the SBA. If it appears that an offeror 
would be unable to earn a profit if 
awarded the contract, both SBA and 
DMBA shall be notified. If the offeror 
selected for negotiation is later deter
mined unacceptable because of technical 
considerations, a new offeror shall be 
identified after SBA has been notified. 
The second rated offeror in the case of 
§ 3-1.713-50(a) (2) (1), (ii), (iii), or (iv), 
shall be selected for consideration as the 
new offeror.

(e) Liaison with the Small Business 
Administration. (1) Procuring activities 
will maintain a continuous liaison with 
the Office of Business Development, SBA, 
to ensure that the overall goals of each 
agency are achieved. In the event there 
is a dispute between a procuring activity 
and an SBA representative regarding 
any aspects of 8(a) contracting, the pro
curing activity shall promptly notify 
DMBA.

(2) Each 8(a) firm or group of firms 
nominated for a specific 8(a) require
ment shall be identified to SBA for 
ratification prior to any discussions with 
the firm(s) about the requirement.

(3) The business development respon- 
 ̂sibility of SBA requires them to assist in

and monitor the growth and develop
ment of each 8(a) firm. It is, therefore, 
essential that SBA be assisted in this 
effort, and that the options available to 
HEW through the nomination and selec
tion process be utilized in a manner that 
would impact on the largest possible 
number of 8(a) firms.

(f) Arriving at contract amount. Con
tracts will be awarded at prices which 
are fair and reasonable.

(g) Contract award. When negotia
tions have been concluded, the procuring 
activity shall prepare the contractual 
documents for the prime contract and 
the subcontract. Instructions for the 
preparation and special clauses to be in
serted in these documents are found in 
§ 1-1.713.3.

(h) Contract modifications, inspec
tions, etc. The responsibility for subcon
tract administration and field inspection 
will, jn  most cases, be delegated by SBA 
to the applicable procuring activity. The 
procuring activity shall keep SBA ap
prised of all contract modifications, 
progress payments, and other pertinent 
data requested.

(i) Subcontract administration. Some 
firms may need additional management 
expertise for optimal performance and 
completion of a particular, contract. 
Therefore, when subcontract adminis
tration is delegated to HEW by SBA, 
the procuring activity shall '.promptly 
apprise the SBA and DMBA whenever 
the contractor is experiencing problems. 
SBA should provide necessary technical 
assistance so that contractor can suc
cessfully complete the contract.

(j) Contract termination. No final ac
tion to terminate an 8(a) contract shall 
be initiated without giving advance no
tice to DMBA and SBA. (See paragraph
(c) of special 8(a) contract conditions 
prescribed by § 1-1.713-3 (d ).)
§ 3—1.713—51 Reporting requirements.
Mo n th ly  Status R epoet of R equirements

Offered and Contracts Awarded— 8 (a)
Program

(a) This report is designed to collect data 
on the current status of 8(a) offers and 8(a) 
contracts awarded, on a monthly basis. Re
ports should include new contracts, renew
als, and modifications, and should be for
warded in sufficient time to reach the Divi
sion of Minority Business Assistance no later 
than 15 calendar days following the end of 
the reporting month.

(1) Agency program; - (2) offer number 
(e.g., 75-0001); (3) date offered to SBA; (4) 
requirement; (5) estimated amount; (6) 
status (pending or awarded, or suspended, 
or withdrawn); (7) contract awarded by 
SBA to (name of 8(a) contractor, city, 
state) ; (8) contractor ethnic classification; 
(9) date of award; (10) HEW contract num
ber; (11) amount awarded.

(i) Item (1)—Agency Program; Enter 
name of Bureau, Institute, Offices, etc.

(ii) Item (2)—Self-explanatory.
(iii) Item (3)—Date Offered: Enter the 

date shown on the offering letter.
(iv) Item (4)—Requirement: Enter a brief 

description of each procurement requirement 
offered under section 8(a) of the Small Busi
ness Act.

(v) Item (5)—Estimated Amount: Enter 
the estimated dollar amount of each 8(a) 
offer.
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(vi) Item (6)—Status: One of the fol
lowing codes should be used to indicate the 
current status of each 8(a) offer identified 
i n( 4 ) ?  ’

(a) Pending=P—Enter Code P for pend
ing 8(a) offers identified in (4). Whenever 
Code P applies, items (1) through (6) should 
be completed each month for each 8(a) offer 
until the status is changed from “pending” 
to some other status code.

(b) Awarded=A—-Enter Code A for each 
8(a) contract awarded dining the month. 
Once a contract has been awarded and re
ported as such, the data for that contract 
should not be included in succeeding month
ly reports.

(c) Suspended=S—Whenever an 8(a) offer 
is suspended, enter Code S, including the 
reason for suspending the offer. Items (1) 
through (6) should be completed each month 
for each suspended 8(a) offer until the sus
pension is lifted or the offer is withdrawn.

(d) Withdrawn W—Whenever an 8(a) of
fer is withdrawn, enter Code W, including 
the reason for withdrawing the offer, i.e., 
8(a) approved contractor not available. Once 
an 8(a) offer has been withdrawn and re
ported as such, the data for that offer should 
not be included in succeeding reports, unless 
the offer is reinstated at a later date.

7. Item (7) —Contract Awarded by SBA to— 
Enter the name of the contractor, and the 
name of the city and state in which the con
tractor is located.

8. Item (8)—Contractor Ethnic Classifica
tion—For each contract awarded, enter one 
of the following codes, as applicable, as an 
indicator of the ethnic characteristics of the 
entrepreneur to whom the contract was 
awarded:

a. AI—American Indian.
b. BA—Black American.
c. MA—Mexican American.
d. OA—Oriental American.
e. PR—Puerto Rican.
f. OM—Other Minorities.
g. NM—Non-Minority.
9. Item (9)—Date of Award: Self-explana

tory.
10. Item (10)—HEW Contract Number:
a. To the right of the contract number 

indicate whether the contract is a modifica
tion.

b. Show contract modification number.
c. Indicate contract renewal by placing 

after modification number the letter R and 
renewal number in parenthesis, i.e., 282-76- 
0499/mod-6/(R-2) to indicate modification 
number 6, renewal number 2.

11. Item (11)—Amount Awarded: Self-ex
planatory.

On the last page of each monthly report, 
enter a summary of monthly cumulative ac
complishments, in thp following format:
$-------- Cumulative awards, beginning of

month.
(Plus)

$-------- Awards for current month.
$-------- Cumulative awards, end of month.
$-------- Total offers pending, beginning of

month.
(Plus)

$-----— Offers for current month.
(Less)

$-------- Withdrawals, suspensions, and con
tracts awarded during the month.1

$-------- Total offers pending, end of month.
1For contracts awarded, deduct the value 

of the original offer.
Note.—As an additional item on the last 

page of each monthly report, cite any action 
taken to advance the 8(a) program; i.e.,

presentations made at staff meetings on be
half of the 8(a) program, 8(a) seminars con
ducted, etc.

It is proposed to add Subpart 3-1. i 3 to 
Title 41, Part 3-1 as follows:

Subpart 3—1.13— Minority Business Enterprise
sec.
3-1.1300 Scope o f subpart.
3-1.1302 Agèncy programs.
3-1.1302-1 Procedure.
3-1.1310 Subcontracting with minority 

business enterprise.
3-1.1310-2 Minority business enterprise sub

contracting program clause.
3-1.1350 Reporting requirements for mi

nority non-8(a) contracts.
3-1.1350-1 Monthly report on minority, 

business contracts—other than 
8(a).

Subpart 3 -1 .1 3 — Minority Business 
Enterprise

§ 3—1.1300 Scope of subpart.
This subpart sets forth policy and pro

cedures for contracting with minority 
business enterprises other than under 
Section 8(a) of the Small Business Act.
§ 3—1.1302 Agency programs.

(a) In accordance with the provisions 
of Executive Order 11625, it is the policy 
of HEW to foster and assist in the estab
lishment and growth of minority-owned 
and controlled business concerns to the 
maximum practicable extent in order 
that such firms may become self-sustain
ing, viable, competitive enterprises.

(b) The Office of Grants and Procure
ment Management, OASAM-OS, is re
sponsible for the general supervision of 
the Department of Health, Education, 
and Welfare Minority Business Enter
prise Program. Within the Office of 
Grants and Procurement Management, 
(OGPM), the Division of Minority Busi
ness Assistance (DMBA) is responsible 
for: (1) Developing and managing the 
HEW Minority Business Enterprise Pro
gram; (2) providing staff guidance to 
activities of the Department; (3) estab
lishing effective working relations with 
the minority business community nation
wide; (4) representing HEW before other 
government agencies on matters primar
ily affecting minority business affairs ; 
and (5) providing data and information 
relating to the minority business program 
to the Secretary and alf sources internal 
and external to HEW. As part of these 
responsibilities, DMBA serves as the De
partment monitor and coordination point 
for all matters concerning the Depart
ment’s Minority Business Enterprise 
program.
§ 3—1.1302—1 Procedure.

(a) In carrying out the Department’s 
minority non-8(a) procurement policy, 
procuring activities shall be responsible 
for accomplishing the requirements of 
§ 1-1.1302, and submitting copies of semi
annual reports to DMBA. Reports should 
be forwarded in sufficient time to reach 
DMBA no later than 45 days following 
the close of the reporting period.

(b) Procuring activities may estab
lish operating procedures to accomplish 
the requirements of § 1-1.1302. However, 
a copy of such procedures shall be sub
mitted to DMBA for review, prior to 
issuance.
§ 3—1.1310 Subcontracting with Mi

nority Business Enterprise.
§ 3—1.1310—2 Minority Business Enter

prise Subcontracting Program Clause.
Except for 8(a) contracts:
(a) Prime contracts which include the 

clause prescribed in § 1-1.1310-2 (a) shall 
incorporate the clause prescribed in 
§ 1-1.1310-2(b) whenever it is antici
pated that subcontracting will exceed 
$ 100,000.

(b) Prime contractors shall be re
quired to report minority subcontract 
awards on Optional Form 61. (See 1-16. 
804-5.) Negative reports are required.

(c) Upon receipt of completed Op
tional Form 61, the procuring activity 
shall be responsible for submitting a 
duplicate copy of each form to DMBA 
no later than 45 calendar days following 
the close of the semiannual reporting 
period.
§ 3—1.1350 Reporting requirements for 

minority non—8(a) contracts.
§ 3—1.1350—1 Monthly report on mi

nority business contracts— other than 
8(a).

Mo n th ly  R eport of M inority  Buisness 
Contracts-—Other T h a n  8 (a )

(a) This report is designed to collect infor
mation on a monthly basis relating to known 
procurement transactions between HEW and 
minority enterprises, and minority nonprofit 
organizations, other than those contracts 
awarded under the provisions of Section 8(a) 
of the Small Business Act. Reports should 
be forwarded in sufficient time to reach the 
Division of Minority Business Assistance no 
later than 15 calendar days following the end 
of the reporting month. ,

(b )  Reports on non-8(a) minority pro
curements shall include:

(1) Contractor name and address (city and 
state);

(2 ) Contractor’s ethnic classification;
(3) Profit or Non-Profit Organization;
(4) Contract Number;
(5) Requirement;
(6) Date of Award. Negative reports, if any, 

are required.
(7) Amount Awarded.

(c) Explanation of items:
Item (1)—Self-explanatory.
Item (2)—Contractor ethnic classification: . 

For each contract awarded, enter one of the 
following codes that best describes the ethnic 
classification of the minority contractor to 
whom the contract was awarded:

a. AI—American Indian.
b. BA—Black American.
c. MA—Mexican American.
d. OA—Oriental American.
e. PR—Puerto Rican.
f . OM—Other Minorities.
Item (3) Profit/non-proflt organization: 

Enter code “P” for profitmaking organiza
tions and code “NP” for nonprofit organiza
tions.

Item (4)—Self-explanatory.
Item (5)—Requirements ¡ Enter a brief, 

explicit description of each requirement.
Items (6) and (7 )—Self-explanatory.

[FR Doc .77-534 Filed 1-5-77; 8:45 am]
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DEPARTMENT OF 
TRANSPORTATION

Coast Guard 
[ 46 CFR Part 12 ]

[COD 74-45]
ENGINE DEPARTM ENT RATINGS 

Notice of Proposed Rule Making
The Coast Guard is considering 

amending the regulations concerned with 
tile Qualified Member of the Engine De
partment ratings. This proposed change 
would reduce the number of ratings 
through consolidation in an * effort to 
eUminate certain outdated ratings.

Interested persons are invited to par
ticipate in this rulemaking by submitting 
written comments, data, views, or argu
ments to the Commandant (G-CMC/81), 
U.S. Coast Guard, Washington, D.C. 
20590. Each person or organization sub
mitting a comment should include his 
name and address, identify this notice 
(CGD 74-45), and give reasons for any 
recommendations made.

Comments received before February 
20, 1977 will be considered before final 
action is taken on this proposal. Copies of 
comments received will be available for 
examination in Room 8117, Department 
of Transportation, Nassif Building, 400 
Seventh Street, S.W., Washington, D.C. 
This proposal may be changed in the- 
light or comments received.

No hearing is contemplated, but one 
may be held at a time and place set in a 
later notice in the F ederal R egister, if 
requested by a person or organization de
siring to comment orally at a public 
hearing and raising a genuine issue.

The present regulations provide for 
twelve ratings under the heading of 
Qualified Member of the Engine Depart
ment.

It is proposed that the “fireman” and 
“watertender” ratings be consolidated to 
form a new “fireman/watertender” rat
ing.

The “fireman” and “watertender” rat
ings were previously associated with 
separate functions in the firing and tend
ing of boiler plants. The duty of the fire
man was to control the fuel to the boilers 
while the watertender was responsible for 
the water level in the boilers. These two 
functions were often carried out in two 
separate locations due to the design of 
the boilers. With modem, locally con
trolled automatic and semi-automatic 
boiler plants, the need for both a fire
man and a watertender has been elimi
nated. Both functions can easily be ac
complished by one man. On the few ves
sels that are still equipped with sepa
rately located fire rooms and boiler 
rooms, it is felt that since the fireman 
and watertender must work together, 
each should be encouraged to understand 
the duties of the other. The consolidation 
of the ratings is appropriate in all cases.

The “boilermaker” rating is also as
sociated with the older type coal or oil 
fired boilers. Underway repairs to boil
ers were a constant task for the boiler
maker. The design of modem boilers is

such that constant repairs are not antic
ipated as a daily occurrence. Eliminating 
the “boilermaker” rating would be con
sistent since this rating is no longer in 
demand. Also, there would no longer be 
the need for requiring a candidate to take 
ah unnecessary examination for boiler
maker in order to qualify for a “QMED- 
any” rating.

In consideration of the foregoing, it 
is proposed that Part 12 of Title 46 of the 
Code of Federal Regulations be amended 
as follows:
§ 12.15-9 [Amended]

1. By revoking the column entitled 
“Fireman*’ in the list in § 12.15-9 (b ).

2. By striking the heading of the 
column entitled “Watertender” and in
serting the heading “Fireman/Water- 
tender” in place thereof in the -list *in 
§ 12.15-9 (b).

3. By striking the words “boilermaker 
and” ; and by striking the words “ those 
ratings”, and inserting the words “ that 
rating” in place thereof in § 12.15-9 (c ) .

4. By amending § 12.15-11 to read as 
follows:
§ 12.15—11 General provisions respect

ing merchant mariner’s documents 
endorsed as qualified member o f the 
engine department. 
* * * * *

(a) Refrigerating engineer.
(b) Oiler.
(c) Deck engineer.
(d) Fireman/Watertender.
(e) Junior engineer.
(f) Electrician.
(g) Machinist.
(h) Pumpman.
(i) Deck engine mechanic.
(j) Engineman.

(80 Stat. 973; 46 U.S.C. 367, 375, 391a, 416, 
672, 133; 49 U.S.C. 1655(b)(1); 49 CFR 1.46 
(b))

No te : The Coast Guard has determined 
that this document does not contain a major 
proposal requiring preparation of Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107,

Dated : December 29,1976.
W. M. Benkert,

Rear Admiral, U.S. Coast Guard 
Chief, Office of Merchant 
Marine Safety.

[FR Doc.77-537 Filed l-5-77;8:45 am]

FEDERAL COMMUNICATIONS 
COMMISSION 

[  47 CFR Part 64 ]
[Docket No. 20828; FCC 76-1181] 

COMPUTER INQUIRY 
Order Extending Time for Filing Comments 
Adopted: December 21,1976.
Released: December 29,1976.

In. the matter of amendment of § 64.702 
of the Commission’s rules and regula
tions, Docket No. 20828.

I. The Commission on November 24, 
1976 determined to reverse, the Chief, 
Common Carrier Bureau’s rejection of

AT&T’s Dataspeed 40/4 tariff revision 
(AT&T Transmittal No. 12449). In so 
doing we stated our intention to enlarge 
the scope of the recently initiated Com
puter Inquiry1 to include issues raised 
by devices such as the Dataspeed 40/4.

2. The Commission is currently in thè 
process of preparing a supplement to 
the new Computer Inquiry. This will, of 
course, become an integral part of any 
comments the parties will be filing. We 
do not believe that under the present 
schedule sufficient time will be available 
to permit the parties a reasonable oppor
tunity to adequately address the issues 
raised therein. Accordingly, in order to 
allow the parties a reasonable opportun
ity in which to comment on the issues 
raised by our forthcoming enlargement, 
the Commission, sua sponte, is extend
ing the time period for the filing of all 
comments and reply comments in this 
proceeding.

3. Accordingly, It is hereby ordered, 
That the time for filing comments and 
reply comments in Docket No. 20828 is 
extended for the reasons indicated here
in.

4. It is further ordered, That interested
parties shall file comments in Docket No. 
20828 on or before April 11, 1977 and 
reply comments on or before May 25, 
1977. '

F ederal Communications 
Commission,

V incent J. M ullins, 
Secretary.

[FR Doc.77-462 Filed l-5-77;8:45 am]

[4 7  CFR Part 7 3 ]
[Docket No. 19667] 

BROADCAST LICENSEES
Maintenance of Certain Program Records; 

Order Extending Time for Filing Reply 
Comments

Adopted: December 23, 1976.
Released: December 29, 1976.

In the matter of petition for rule- 
making to require broadcast licensees to 
maintain certain program records, 
Docket No. 19667, RM-1475.

1. On August 24,1976, the Commission 
adopted a Memorandum Opinion and 
Order and Third Further Notice of Pro
posed Rule Making in “the above-entitled 
proceeding, 41 FR 37344. The date for 
filing comments has expired and the date 
for filing reply comments is presently 
December 27,1976.

2. On December 17, 1976, counsel for 
nine broadcast licensees1 requested that 
the time for filing reply comments be 
extended to and including January 27,

x Notice of Inquiry and Proposed Rulemak
ing, released August 9, 1976 FGC 76-745 
(Docket No. 20828) (41 FR 56226).

1 Cornhusker Television Corporation, Cox 
Broadcasting Corporation, Fetzer Broadcast
ing Company, Newhouse Broadcasting Cor
poration, Palladium Publishing Company, 
Radiohio, Incorporated, Scranton Broad
casters, Inc., WBNS, TV, Inc., and WJAC, 
Inc.
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1977. Counsel states that a review of 
comments filed by other parties had in
dicated that the careful preparation of 
reply comments requires additional time, 
a problem that is increased due to in
terruptions from the holiday season and 
prior commitments.

3. As a result of the several extensions 
given for the filing of comments in this 
proceeding, those comments are unusu
ally voluminous requiring more than the 
usual time for preparation of replies. 
Under the circumstances we believe it 
would be appropriate to give additional 
time in which to respond. Accordingly, 
it is ordered, That the time for filing re
ply comments in Docket 19667 is extend
ed to and including January 27,1977.

4. This action is taken pursuant to 
authority found in sections "4 (i), 5(d)
(1), and 303 (r) of the Communications 
Act of 1934, as amended, and § 0.281 of 
the Commission’s rules.

F ederal Communications 
Commission,

W allace E. Johnson,
Chief, Broadcast Bureau.

[FR Doc.77-463 Filed l-5-77;8:45 am]

[  47 CFR Part 73 ]
[Docket No. 21023]

FM BROADCAST STATIONS IN 
PLYM OUTH, OHIO

Proposed Table of Assignments 
Adopted: December 17, 1976.
Released: December 27, 1976.

In the matter of amendment of § 73.202 
(b>, Table of Assignments, FM Broad
cast Stations. (Plymouth, Ohio), Docket 
No. 21023, RM-2778.

1. The pommission has before it a 
“Petition for Rule Making,” 1 filed on be
half of WOBL Radio, Inc. (“petitioner” ) , 
licensee of Station WOBL, Oberlin, Ohio, 
proposing the assignment of Channel 
261A at Plymouth, Ohio, approximately 
50 kilometers (30 miles) southwest of 
Oberlin. The assignment could be made 
to Plymouth without affecting any other 
existing FM assignments in the Table. 
Although it would provide fbr additional 
aural broadcast service, it would not pro
vide for a first or second such service. 
However, there is no local broadcast serv
ice in . Plymouth. The preclusion occurs 
only on Channel 261A in a limited area 
surrounding Plymouth, Ohio.

2. Plymouth (pop. 1,993)2 is located on 
the border between Richland and Huron 
Counties (pop. 129,997 and 49,587, respec
tively) some 80 kilometers (50 miles) 
south of the U.S.-Canadian border and 
97 kilometers (60 miles) west of Akron, 
Ohio.

3. In support of its request, petitioner 
states that Plymouth’s population con
tinues to increase and, according to popu
lation figures prepared in 1972, by the 
Huron County Regional Planning Oom-

1 Public Notice of the filing of the petition 
was issued on November 3, 1976 (Report No. 
1014). *

* All population figures are taken from the 
1970 TT.6. Census unless otherwise indicated.

mission, Plymouth’s population will in
crease to 2,300 in 1980. It adds that the 
community is the home of an industrial 
plant, and its growing population also is 
said to serve as a source of manpower for 
industry in neighboring communities. Pe
titioner asserts that, although Plymouth 
would be the principal area served by the 
proposed channel, it would also provide 
service to seven other nearby communi
ties. Since Plymouth is located within 250 
miles of the Canadian-U.S. border, the 
petitioner’s proposal is subject to Cana
dian approval.

4. In light of the above information 
and the fact that there is no local broad
cast transmission service in Plymouth, 
we believe consideration of the proposal 
for the assignment of Channel 261A to 
Plymouth, Ohio, is warranted.

5. Accordingly, the Commission pro
poses to amend the FM Table of Assign
ments, 1 73.202(b), with regard to the 
community of Plymouth, Ohio, as 
follows:

City Channel No.
Present Proposed

Plymouth, Ohio... ...................261A

6. The Commission’s authority to in
stitute rule making proceedings; show
ings required, cut-off procedures; and 
filing requirements are contained below 
and are incorporated by reference 
herein.

7. Interested parties may file com
ments on or before January 31, 1977, 
and reply comments on or before Feb
ruary 22,1977.

Federal Communications 
Commission,

W allace E. Johnson,
Chief, Broadcast Bureau.

1. Pursuant to authority found in sec
tions 4(i), 5 (d)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and Section 0.281(b)
(6) of the Commission's rules, it is pro
posed to amend the FM Table of Assign
ments, § 73.202(b) of the Commission’s 
rules and regulations, as set forth in this 
notice of proposed rulemaking.

2. Showing required. Comments are in
vited on the proposal (s) discussed in this 
notice of proposed rulemaking. Propo
nent (s) will be expected to answer what
ever questions are presented in initial 
comments. The proponent of a proposed 
assignment is also expected to file com
ments even if it only resubmits or incor
porates by reference its former pleadings. 
It should also restate its present inten
tion to apply for the channel if it is as
signed, and, if authorized, to build the 
station promptly. Failure to file may lead 
to denial of the request.

3. Cut-off procedures. The following 
procedures will govern the consideration 
of filings in this proceeding.

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered

if advanced in reply comments. (See 
§ 1.420(d) of the Commission rules.)

(b) With respect to pétitions for rule 
making which conflict with the pro
posal (s) in this Notice, they will be con
sidered as comments in the proceeding, 
and Public Notice to this effect will be 
given as long as they are filed before the 
date for filing initial comments herein. 
Jf filed later than that, they will not be 
considered in connection with the deci
sion in this docket.

4. Comments and reply comments; 
service. Pursuant to applicable proced
ures set out in § 1.415 and 1.420 of the 
Commission’s rules and regulations, in
terested parties may file comments and 
reply comments on or before the dates 
set forth in this notice of proposed rule- 
making. All submission by parties to this 
proceeding or persons acting on behalf 
of such parties must be made in written 
comments, reply comments, or other ap
propriate pleadings. Comments shall be 
served on the petitioner by the person fil
ing the comments. Reply comments shall 
be served on the person(s) who filed com
ments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by à certificate of 
service. (See 1 1.420(a), (b) and (c) of 
the Commission rules.)

5. Number of copies. In accordance 
with the provisions of § 1.420 of the Com
mission’s Rules and Regulations, an orig
inal and four copies of all comments, re
ply comments, pleadings, briefs, or other 
documents shall be furnished the Com
mission.

6. Public inspection of filings. All fil
ings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference Room 
at its headquarters, 1919 M Street, NWT, 
Washington, D.C.

[FR Doc.77-464 Filed 1-5-77;8:45 am]

[  47 CFR Part 73 ]
[Docket No. 21035]

FM BROADCAST STATIONS IN
LANCASTER-FENNIMORE, WISCONSIN

Proposed Table of Assignments 
Adopted: December 22,1976.
Released: December 28, 1976.

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Lancaster-Fenni- 
more, Wisconsin), Docket No. 21035, 
RM-2786.

1. The Commission has before it a pe
tition1 filed by Joy Broadcasters (peti
tioner) proposing the assignment of 
Channel 249A to Lancaster-Fennimore, 
Wisconsin. Lancaster (pop. 3,756) 2, seat 
of Grant County (pop. 48,398), is located 
approximately 113 kilometers (70 miles)

1 Public Notice o f the filing of the petition 
was issued on November 12,1976 (Report No. 
1016).

3 All population figures are taken from the 
1970 U.S. Census.
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west of Madison, Wisconsin. Fennimore, 
located approximately 16 kilometers (10 
miles) north of Lancaster, has a popula
tion of 1,861. Neither Lancaster nor Fen
nimore has local broadcast service.

2. In support of its request, petitioner 
states that the Lancaster-Fennimore 
area is rapidly growing and submits in
formation with respect to the various fa
cilities and organizations in the area. It 
also notes that an industrial area is lo
cated north of the city limits of Lancas
ter where trailer homes are manufac
tured. Petitioner asserts that there is a 
need for additional FM broadcast serv
ice to the area. Petitioner states that it 
will apply for a construction permit 
promptly and expeditiously institute a 
first local FM programming service if 
the channel is assigned.

3. Although petitioner requests the 
designation of the channel assignment 
to specify Lancaster-Fennimore, if there 
is a problem in that regard, petitioner 
requests that the assignment be pro
posed for Lancaster, the largest com
munity. Since there is an inadequate 
showing to support a hyphenated assign
ment we are proposing to assign the 
channel to Lancaster. Since the com
munities are located within 10 miles of 
each other, the channel will be available 
for use there or at Fennimore, under the 
provisions of § 73.203(b) of the rules. In 
view of the foregoing information and 
the fact that there is no local broadcast 
service in Lancaster or Fennimore, we 
believe the proposal merits exploration 
in a rule making proceeding.

4. In light of the above, the Commis
sion proposes to amend the FM Table of 
Assignments, § 73.202(b), as follows with 
regard to the community of Lancaster, 
Wisconsin.

C it y
C h a n n e l N o .

P re se n t P ro p o se d

L a n ca s te r , W is ..........................................................  249A

5. The Commission’s authority to in
stitute rulemaking proceedings; show
ings required; cut-off procedures; and 
filing requirements are contained below 
and are incorporated herein.

6. Interested parties may file com
ments on or before February 7,1977, and 
reply comments on or before February
28,1977.

Federal Communications 
Commission,

W allace E. Johnson,
Chief, Broadcast Bureau.

1. Pursuant to authority found in sec
tions 4 (i) , 5(d) (1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § 0.281(b) (6) of 
the Commission’s rules, it is proposed to 
amend, the FM Table of Assignments, 
§ 73.202(b) of the Commission’s rules 
and regulations, as set forth in this 
notice of proposed rulemaking.

2. Showings required. Comments are 
invited on the proposal (s) discussed in 
this notice of proposed rulemaking. Pro- 
ponent(s) will be expected to answer 
whatever questions are presented in ini
tial comments. The proponent of a pro
posed assignment is also expected to file 
comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the chan
nel if it is assigned, and, if authorized, 
to build the station promptly. Failure to 
file may lead to denial of the request.

3. Cut-off procedures. The following 
procedures will govern the consideration 
of filings in this proceeding.

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered

if advanced in reply comments. (See 
§ 1.420(d) of Commission rules.)

(b) With respect to petitions for rule- 
making which conflict with the pro- 
posal(s) in this notice, they will be con
sidered as comments i.\ the proceeding, 
and Public Notice to this effect will be 
given as long as they are filed before the 
date for filing initial comments herein. 
If filed later than that, they will not be 
considered in connection with the deci
sion in this docket.

4. Comments a d reply comments; 
service. Pursuant to applicable proce
dures set out in §§ 1.415 and 1.420 of the 
Commission’s rules and regulations, in
terested parties may file comments and 
reply comments on or before the dates 
set forth in this notice of proposed rule- 
making. All submissions by parties to 
this proceeding or persons acting on be
half of such parties must be made in 
written comments, reply comments, or 
other appropriate pleadings. Comments 
shall be served on the petitioner by the 
person filing the comments. Reply com
ments shall be served on the person (s) 
who filed comments to which the reply 
is directed. Such comments and reply 
comments shall be accompanied by a 
certificate of service. (See § 1.420(a), (b) 
and (c) of the Commission rules.)

5. Number of copies. In accordance 
with the provisions of § 1.420 of the 
Commission’s rules and regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission.

6. Public inspection of filings. All fil
ings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street 
NW., Washington, D.C.

[FR Doc.77-466 Filed l-5-77;8:45 am]
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CIVIL AERONAUTICS BOARD
[Docket No. 30228; Order 76-12-162] 

BRITISH AIRWAYS
Order of Suspension and Investigation 

Regarding Contract Cargo Rates
Adopted by the Civil Aeronautics 

Board at its office in Washington, D.C., 
on the 17th day of December 1976.

On December 2, 1976, British Airways 
filed with the Board a tariff, effective 
January 1,1977, proposing general “Con
tract Cargo Rates” (CCR) and rules, for 
United Kingdom-originating cargo traf
fic in its Glasgow/London/Manchester to 
Boston /  Chicago /  Detroit /  Miami /  New 
York /  Philadelphia /  Washington, D.C., 
routes on a point-to-point basis.1 Under 
the basic scheme, a CCR shipper would 
do all of the following: (a) Enter into a 
one-year contract with British Airways 
to ship a minimum annual aggregate vol
ume of cargo (500,000, 1,000,000, or 1,-
500,000 kilos); 2 (b) tender the annual 
amount in minimum volume consign
ments;3 and (c) accept low priority, 
“space available” service for 43 hours 
after tender, and normal priority there
after. British Airways would then charge 
the CCR shipper, for each qualifying 
shipment,4 a variable rate per kilo based 
upon that shipper’s minimum annual 
volume commitment.5

In support of its proposal, British Air
ways asserts that CCR produces dis
counts of 15 to 26 percent iielow current 
unit load device rates; that the magni
tude of these discounts is justified first 
and foremost by the 48-hour “space 
available” rule, which greatly decreases 
the value of CCR service to the shipper;8

1 International Cargo Rates Tariff No. 3, 
C.A.B. No. 25, John M. Sampson, Agent.

2 No more than 15 percent of the annual 
volume commitment can be shipped in any 
one calendar month. If the CCR shipper falls 
short of the annual volume commitment, he 
nonetheless must pay for the unshipped 
balance.

8I.e., unit load devices of 800 kilos (type 
8), 1735 kilos (type 5) or 2100 kilos (type 3), 
or, subject to a premium, loose consignments 
of at least 500 kilos.

* If a shipment is not of an approved con
figuration, or if the 48-hour “space avail
able” service is refused, then the shipment is 
carried at normal tariff rates and is not 
credited toward the shipper’s annual volume 
commitment.

6 For example, the Glasgow-New York CCR 
rate per kilo is 34 pence with a 500,000 kilo 
annual volume commitment, 32 pence with a 
1,000,000 kilo commitment, and 30 pence with 
a 1,500,000 kilo commitment.

•Citing Deferred Airfreight Case, 23 CA B. 
651 (1956),

that the annual volume commitment un
dertaken by the shipper justifies a fur
ther discount because it represents both 
a transfer and a transformation of the 
carrier’s “basic load-factor risk” into the 
shipper’s risk of not meeting his volume 
commitment or of having to meet his 
commitment and forego the use - of 
cheaper means of transportation, and 
that this assumption of the carrier’s risk 
by the shipper should be reflected in the 
CCR rate; that its proposal is not un
justly discriminatory because the low pri
ority service and annual volume commit
ment of CCR are “fundamental distin
guishing factor(s) ” from normal cargo 
service and thus justify a different rate; 
that the proposal is reasonable in that 
it will allow CCR traffic to be moved by 
belly capacity of wide-bodied combina
tion aircraft that would otherwise fly 
empty, thus meeting the “profit-impact” 
test;7 that CCR would not divert cargo 
currently moving at normal rates, which 
is for the most part too time-sensitive to 
travel on a low priority, “space avail
able” basis, but rather would generate
10,000 metric tons of air cargo traffic 
each year, a 20 percent increase; and, 
finally, that the U.K. Civil Aviation 
Authority has “ enthusiastically wel
comed” the proposal on a one-year ex
perimental basis, giving rise to “ [clon- 
siderations of comity” , in favor of the 
Board’s giving its approval as well.

Complaints requesting rejection or sus
pension pending investigation of British 
Airways’ proposal have been filed by Pan 
American World Airways, Inc., Seaboard 
World Airlines, Inc., and Trans World 
Airlines, Inc.8 An answer in support of 
Seaboard’s complaint has been filed by 
The Plying Tiger Line Inc. These parties 
assert that British Airways’ proposal is 
a discriminatory aggregate weight rule 
“at odds with a long line of Board deci
sions” ; 9 that there is no difference be
tween CCR service and general or specific 
commodity rate service that could justify 
the lower proposed rate; that British Air
ways has failed to substantiate its alleged 
cost savings from CCR service that would 
justify its discount, that the proposed 
rate is so uneconomical that it could not 
recover the full cost of service even with 
operations at a 100 percent load factor;

* Citing Pittsburgh—Philadelphia No-Res
ervation Fare Investigation, 34 Ö.A.B. 508 
(1961).

8 Dockets 30172, 30166, and 30169, respec
tively.

• Citing, e.g., Revised Aggregate Rates Pro
posed by WTC Air Freight, Order 73-2-61; 
Aggregate Weight Rule Proposed by Shulman, 
Ine., 49 C.A.B. 323 (1968) ; Multicharter Cargo 
Rates Investigation, 47 C.A.B. 626 (1967).

that the proposed rats does not provide 
meaningful or effective deterrents to di
version of normal cargo traffic; and that 
the proposed rate will dilute cargo rev
enues in the markets in question rather 
than generate now traffic.

Upon consideration of the tariff filing, 
the complaints and all other relevant 
matters, the Board has concluded that 
the proposed rates may be unjust, unrea
sonable, unjustly discriminatory, unduly 
preferential, unduly prejudicial, or 
otherwise unlawful, and should be in
vestigated. The Board further concludes 
that the rates should be suspended pend
ing investigation.

Unjust discrimination prohibited by 
section 404(b) of the Federal Aviation 
Act of 195810 involves in essence the 
charging of different rates or fares for 
services that are essentially the same.11 
Unjust discrimination may take many 
forms, and we need not affix an “aggre
gate weight rule” or other label to CCR 
in order to see its pervasive discrimina
tion against small-volume shippers. A 
CCR shipment may move between the 
same points, on the same aircraft and 
with essentially the same ground services 
as an identical regular shipment. The 
CCR shipper, however, gains the advan
tage of a lower rate because he can tender 
“other unrelated traffic in other mar
kets” M and at other times. A small- 
volume shipper who tenders a. consign
ment of acceptable size and who is willing 
to consent to 48-hour “space available” 
service still does not qualify for the CCR 
discount because he has no minimal an
nual volume commitment. Finally, there 
is patent discrimination in CCR rates 
even among CCR shippers, based solely 
upon the level of their minimum annual 
volume commitments.“

The minimum annual volume commit
ment of the CCR shipper, with its alleged 
assumption of the carrier’s load-factor 
risk, is by itself a factor unrelated to the 
actual physical or administrative han
dling of CCR cargo, and thus does not

10 “No carrier or foreign air carrier shall 
make, give, or cause any undue or unreason
able preference or advantage to any particu
lar person, port, locality, or description of 
traffic in air transportation in any respect 
whatsoever or subject any particular person, 
port, locality, or description of traffic in air 
transportation to any unjust discrimination 
or any undue ©r unreasonable prejudice or 
disadvantage in any respect whatsoever.”

11 Multicharter Cargo Rates Investigation, 
47 C.A.B. at 627—28. See also Transcontinental 
Bus System, Inc. v. C.A.B., 383 F. 2d 466, 481 
(5th Cir. 1967), oert. denied, 390 U.S. 920 
(1968).

32 Revised Aggregate Rates Proposed by 
WTO Air Freight, Order 73-2-61, at 2-3.

18 See text at note 5 supra.
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establish a different type of cargo “serv
ice.” The 48-hour “space available” rule, 
upon which British Airways relies so 
heavily in its justification, likewise does 
not create a different type of service. Due 
to the great preponderance of eastbound 
over westbound air cargo traffic over the 
North Atlantic, reflected in IATA and 
U.S. carrier statistics, there is reason to 
believe that there is an abundance of 
unused westbound capacity in which to 
carry CCR traffic, and this traffic thus 
will not be delayed or otherwise disad
vantaged by its “low priority’’. However, 
as complainant Pan American so aptly 
points out, even if the 48-hour “space 
available” rule were a real difference in 
service that could justify a discount, the 
fact remains that only large-volume 
shippers can obtain this service and at
tendant discount in the first place. Dis
crimination of this nature infects the 
entire CCR scheme. Even the minimum 
consignment rules are of little import, 
since they compare favorably with the 
average transatlantic shipment size.1* In 
sum, there is no feature of CCR which 
makes it a different, less valuable service 
to a shipper than regular cargo service. 
Such alleged differences in service must 
be evaluated in a factual context; they 
cannot create a discreet type of service if 
they are of no practical significance to a 
shipper or if they exist merely on paper.15 
Finally, even if these alleged differences 
in service were substantial, the rates are 
still inherently discriminatory because 
they are available only to a select group 
of shippers.

British Airways has asserted that 
CCR’s 48-hour “space available” rule and 
binding annual volume commitment pro
duce cost savings sufficient to justify the 
proposal. The carrier, however, has done 
no more than boldly assert that these 
savings exist; it has failed to even 
roughly quantify these cost savings or 
relate them to the amount of the CCR 
discount. British Airways states that the 
48-hour “space available” rule will per
mit use of the “unused belly capacity of 
its wide-bodied combination aircraft,” 
yet there is no effort made to substanti
ate this alleged cost savings. This matter 
is of some concern in light of complain
ant Seaboard’s observation that British 
Airways’ wide-bodied combination air
craft cannot carry a type 3 ULD, a 
configuration specifically included in 
CCR. On the other hand, to the extent 
that delay in shipment exists (which, as 
we point out above is doubtful) the 48- 
hour “space available” rule may engen
der higher costs in warehousing and ad-

u Cf. Order 73-2-61 at 6. In reversing the 
Initial Decision in this case, the Board in
dicated that “ [t]he test for unjust discrim
ination does not reqiiire that the services 
rendered be identical, only that they be 
‘like’.” Facial differences between two serv
ices may make them “unidentical” but do not 
render them “ unlike” .

13 The qualifying minimum consignments 
are 1,100 lbs. loose (with a small premium) 
and 1,760 lbs. in unit load devices (type 8). 
The average transatlantic shipment size for 
complainant Seaboard, for example, is 3,000 
lbs.

ministration. British Airways maintains 
that an annual volume commitment rep
resents a shifting of risk from carrier to 
shipper which can be translated into a 
specific cost savings. This claim was 
never developed beyond the theoretical 
stage. For example, there is no basis 
shown for linking 500,000 kilo increments 
of load-factor risk assuagement with the 
2 pence per kilo incremental CCR dis
count. British Airways’ allusion to char
ter operators and APEX passengers as 
load-factor risk reducers who are re
warded with lower fares does not estab
lish the validity of this concept for CCR 
since, as complainant Trans World Air
lines observes, charterers and APEX 
passengers affect the load factor of a 
specific flight, while the CCR shipper does 
not.

Data submitted by complainant Sea
board, and adjusted for the most current 
rate of exchange, indicate that CCR 
yields would range from 13.250 to 17.560 
per RTM, while its own North Atlantic 
cargo costs, projected for the year ending 
October 31, 1977, are 23.30 per RTM, and 
those of Pan American and Trans World 
Airlines are higher. All complainants 
submitted similar analyses as to the un
economical nature of CCR. British Air
ways in its justification merely states 
that CCR “satisfites] the profit-impact 
test . . . based on the costs of any trans
atlantic cargo carrier.” Nowhere does 
British Airways set forth these costs or 
CCR yields; absent such an elementary 
showing, there is no basis for accepting 
this contention. Further, the 20 percent 
cargo traffic generation estimate for CCR 
again is unsubstantiated. Clearly, a gen
eration estimate of such magnitude can
not be accepted without a firm showing 
in this regard. There is nothing to indi
cate that implementation of CCR would 
not dilute U.K.-U.S. cargo traffic rev
enues to an unacceptable degree.

Accordingly, pursuant to the Federal 
Aviation Act of 1958, as amended, and 
particularly sections 204(a), 403, 404(b) , 
801, and 1002(j) thereof :

It is ordered, That: 1. An investigation 
be instituted to determine whether the 
rates, charges and provisions on Original 
Title Page, and Original Pages 1 through 
8; and 1st Revised Pages 1, 2, 3, 4, 5, 
and 6 of Tariff C.A.B. No. 25, issued by 
John M. Sampsoii, Agent, and rules, reg
ulations and practices affecting such 
rates, are or will be unjust, unreasonable, 
Unjustly discriminatory, unduly prefer
ential, unduly prejudicial, or otherwise 
unlawful, and, if found to be unlawful, 
to take appropriate action to prevent the 
use of such rates and rules, regulations, 
or practices;

2. Pending hearing and decision by the 
Board, thè tariff provisions specified in 
paragraph 1 above are suspended and 
their use deferred from December 31, 
1976, to and including December 31,1977,. 
unless otherwise ordered by the Board, 
and that no changes may be made 
therein during the period of suspension 
except by order or special permission of 
the Board;

3. This order shall be submitted to 
the President10 and shall become effective 
on December 31, 1976;

4. The investigation ordered herein be 
assigned for hearing before an adminis
trative law judge of the Board at a time 
and place hereafter to be designated;

5. Copies of this order be filed in the 
aforesaid tariff and be served upon 
British Airways, Pan American World 
Airways, Inc., Seaboard World Airlines, 
Inc., Trans World Airlines, Inc., and The 
Flying Tiger Line Inc., which are hereby 
made parties to the investigation; and

6. Except to the extent granted, the 
complaints in Dockets 30166, 30169, and 
30172 are hereby dismissed.

This order will be published in the 
Federal R egister.

By th^ Civil Aeronautics Board.
James R. D erstine, 

Acting Secretary. 
fFR Doc.77-393 Filed 1-5-77; 8:45 am]

[Docket No. 27573; Order 76-12-130]
INTERNATIONAL AIR TRANSPORT 

ASSOCIATION
Order Regarding Specific Commodity Rates

Issued under delegated authority De
cember 23, 1976.

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s Economic 
Regulations between various air carriers, 
foreign air carriers, and other carriers, 
embodied 4n the resolutions of the Traffic 
Conferences of the International Air 
Transport Association (IATA), and 
adopted pursuant to the provisions of 
Resolution 590 dealing with specific com
modity rates.

As set forth in the attachment, the 
agreement extends certain specific com
modity rates under existing specific com
modity descriptions, all reflecting reduc
tions from general cargo rates. The 
agreement was adopted pursuant to un- 
protested notices to the carriers and 
promulgated in an IATA letter dated De
cember 9, 1976.

Pursuant to authority duly delegated 
by the Board in the Board’s. Regulations, 
14 CFR 385.14, it is not found that the 
subject agreement is adverse to the pub
lic interest or in violation of the Act; 
Provided, That approval is subject to the 
conditions hereinafter ordered.

Accordingly, it is ordered, That: Agree
ment 26302, R-l- through R-4, is ap
proved, provided that (a) approval shall 
not constitute approval of the specific 
commodity descriptions contained 
therein for purposes of tariff publica
tions; (b) tariff filings shall be marked 
to become effective on not less than 30 
days’ notice from the date of filing; and
(c) where a specific commodity rate is 
published for a specified minimum weight 
at a level lower than the general com
modity rate applicable for such weight,

10 This order was submitted to the Prest 
dent on December 20, 1976.
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and where a general commodity rate is 
published for a greater minimum weight 
at a level lower than such specific com
modity rate, the specific commodity rate 
shall be extended to all such greater 
minimum weights at the applicable gen
eral commodity rate level.

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board’s Regulations, 14 CPR 385.50, may 
file such petitions within ten days after 
the date of service of this order.

Attachment.

This order shall he effective and be
come the action of the Civil Aeronautics 
Board unless within such period a peti
tion for review is filed or the Board gives 
notice that it will review this order on 
its own motion.

This order will be published in the 
Federal R egister.

Phyllis T. K aylor, 
Secretary.

—Agreement CAB 26302

Specific commodity rate
AgreementCAB. commodity 

item No.1
Cents per Minimum 
kilograms weight in 

kilograms
Market

RATES EXTEN DED UNDER EXISTING COMMODITY DESCRIPTION

26302:
B -l........ - 9215 115
R-2........... 9993 305

R-3.......— * 1024

250
270
300
245
295
240

, 295 310 
255 
320

R-4........... 2102 135

500 Copenhagen to New York.
50̂  jAbu Dhabi/Dubai to New York.
100 Baghdad to New York.
ggg jBahrain/Dhahrau/Doha to New York.

] Jeddah to New York.
100 Kuwait to NeW York.

jMuscat to New York.
100 Lusaka to New York.

1,000 Beirut to New York.

1 See applicable tariffs for complete commodity descriptions.
* Expires Dec. 31,1977.

[FR Doc.77-392 Filed l-5-77;8:45 am]

{Docket No. 29123; Order 76-12-156]
INTERNATIONAL AIR TRANSPORT 

ASSOCIATION
Order Regarding Passenger Fares

Issued finder delegated authority De
cember 29, 1976.

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s Economic 
Regulations between various air carriers, 
foreign air carriers, and other carriers 
embodied in the resolutions of the Joint 
Traffic Conferences of the International 
Air Transport Association (IATA). The 
agreement was adopted at the Composite 
Passenger Traffic Conferences held in 
Miami, Florida during October 1976.

Agreement CA..B. 26258, proposed for 
effect April 1, 1977, which only affects 
air transportation indirectly, would re
validate the present South Atlantic fare 
structure due to expire March 31, 1977, 
through March 31, 1978.1 In general, 
specified fares would be increased by four 
percent across the board and applicable 
currency adjustment resolutions would

1 Certain special fare categories normally 
applicable through April will expire a month 
later on April 30, 1978.

be amended to reflect the current mone
tary relationships within the South At
lantic market area. We will approve those 
portions of the agreement governing 
fares which are combinable with fares 
to/from United States points and thus 
have indirect application in air trans
portation as defined by the Act, with the 
exception of Resolution 6221 insofar as 
that resolution would establish a three 
percent currency-related surcharge from 
Guam to foreign points in thè Western 
Hemisphere via Africa/Asia and the 
South Atlantic. The surcharge from 
Guam parallels a similar surcharge from 
Guam to Asian points which was disap
proved in Order 74-11-153, November 29, 
1974, and consequently will be disap
proved herein.

Jurisdiction will be disclaimed on the 
balance of the resolutions which govern 
noncombinable fares and thus have no 
application in air transportation.

Pursuant to authority duly delegated 
by the Board in the Board’s Regulations 
14 CFR 385.14:

1. It is not found that the following 
resolutions, incorporated in the agree
ment indicated, and which have indirect 
application in air transportation as de
fined by the Act, are adverse to the pub
lic interest or in violation of the Act:
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Agreement IATA TM»
CAB No. Application

26268:
R -i...—— „001b

R-2............OOldd
R-3............OOlr
R-4. ...— OOlu
R -5_____ ... 002

— —___002
___014n

R-8____ ... 022i
R-9....... „ „  054c
R-10___ „ „  064c

South Atlantic Special Effectiveness Resolution (Tie-In). 1/2; 1/2/3 (via 
Atlantic except 
TC2 and TC3
v ia  a v jSouth Atlantic Escape for Normal and Special Fares...... ......... . 1/2; 1/2/3.

Special Escape for JT12/123 (South Atlantic) Agreement (New).... 1/2; 1/2/3.
Special Escape for South Atlantic Agreement________ _____ ___1/2; 1/2/3.
Standard Revalidation Resolution (South Atlantic)_____ _______ 1/2; 1/2/3.
Special Revalidation Resolution (South Atlantic) ....1 ______1/2; 1/2/3.
JT123 Construction RUle for Fares Between The South Atlantic 1/2/3.Area and TC3 (Revalidating and Amending).
JT12/JT123 (South Atlantic) Adjustment Factors for Sales of Pas- 1/2; 1/2/3. 

senger Air Transportation (New)—except from Guam.
South Atlantic Normal First-Class Fares_____________ _____ _ 1/2.
South Atlantic Economy—Class Fares______ _______ ________ 1/2.

2. It is not found that the following resolutions, incorporated in the agreement 
indicated, affect air transportation within the meaning of the Act:

Agreement
CAB

IATA
No.

Title Application

26258: ~
R -ll_____ . 070y South AtlanticeO^ay Economy-Class Excursion Fares (Revalidating and Amending). 1/2.
K-12—___ . 071y South Atlantic 45-Day Economy-Class Excursion Fares (Revalidating and Amending).

South Atlantic 28-Day Group inclusive Tour Fares (Revalidating and Amending).

1/2.
R-13._____ 081k 1/2; 1/2/3.
R-14______. 094c Emigrant Fares—Portugal To Brazil (Revalidating and Amending). 1/2.

3. It is found that the following resolution, incorporated in the agreement indi
cated, is adverse to the public interest and in violation of the Act:

Agreement- IATA Title ApplicationCAB No.

R-8_______ 022i JT12/JT123 (South Atlantic) Adjustment Factors for Sales of Passenger 1/2; 1/2/3Air Transportation (New)—From Guam.

Accordingly, it is ordered, That: 1. 
Those portions of Agreement C.A.B. 
26258, described in finding paragraph 1 
above, which have indirect application in 
air transportation as defined by the Act, 
be and hereby are approved;

2. Jurisdiction be and hereby is dis
claimed with respect to those portions of 
Agreement C.A.B. 26258 described in 
finding paragraph 2 above; and

3. That portion of Agreement C.A.B. 
26258, R-8, described in finding para
graph 3 above be and hereby is disap
proved.

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board’s Regulations, 14 CPR 385.50, may 
file such petitions within ten days after 
the date of service of this order.

This order shall be effective and be
come the action of the Civil Aeronautics 
Board upon expiration of the above pe
riod, unless within such period a petition 
for review thereof is filed or the Board 
gives notice that it will review this order 
on its own motion.

This order will be published in the 
Federal R egister.

Phyllis T. K aylor,
Secretary. \

[PR Dpc.77-391 Piled l-5-77;8:45 am]

[Docket No. 28666]
SEATTLE/PORTLANP-JAPAN SERVICE 

INVESTIGATION
Reassignment of Proceeding

The United States Civil Service Com
mission has refused to take favorable ac-

tion on the Board’s request to extend the 
period of employment of the under
signed Chief Administrative Law Judge, 
whose reemployment status is scheduled 
to end on December 31, 1976. Since the 
undersigned will become unavailable to 
the Board as an Administrative Law 
Judge after that date, it is necessary to 
reassign this proceeding. Accordingly, 
this case is reassigned f/om  the under
signed Chief Administrative Law Judge 
to Administrative Law Judge William J. 
Madden.

Dated at Washington, D.C., December 
29,1976.

Ross I. Newmann, 
Chief Administrative Law Judge.

[PR Doc.77-390 Filed 1-5-77;8:45 am]

[Docket No. 29428; Order 77-1-4]
DRUMHELLER AIR SERVICES LTD.

Statement of Tentative Findings and Con
clusions and Order To  Show Cause Re
garding Foreign Air Carrier Permit
Adopted by the Civil Aeronautics Board 

at its office in Washington, D.C., on the 
3rd day of January 1977.

By application filed June 21, 1976,1 
Drumheller Air Services Ltd. (Drumhel- 
ler) requests a foreign air carrier permit 
to engage in charter foreign air transpor
tation with respect to persons and their 
accompanying baggage, and planeload 
charter foreign air transportation with

1A copy of the application has been trans
mitted to the President of the United States 
in accordance with the requirements of sec
tion 801 o f the Act.

respect to property, between any point or 
points in Canada and any point or points 
in the United States, utilizing “small air
craft” * pursuant to the Nonscheduled Air 
Service Agreement executed on May 8,
1974, by the Governments of the United 
States and Canada.

F itness of A pplicant for a Foreign 
A ir Carrier P ermit

Drumheller was incorporated under 
the Companies Act of Alberta in April 
1972. The Air Transport Committee of 
the Canadian Transport Commission has 
issued license No. A.T.C. 547/76 (CF), a 
Class 9-4 license which authorizes the 
holder to operate international charter 
commercial air services within the con
tinent of North America from a base at 
Drumheller, Alberta, and license No.
A.T.C. 2216/73 (C ), a Class 4 license 
which authorizes the holder to operate 
charter commercial air services within 
Canada. The Canadian Department of 
Transport, Civil Aviation Branch, has 
issued Drumheller Operating Certificate 
Number 3281 which certifies that Drum
heller is adequately equipped and able to 
conduct a safe operation.

The applicant’s balance sheet as of 
January 31, 1976, showed total assets of 
$71,328. Total, as well as current, 
liabilities were $74,054 and current as
sets were ,$59,701. For the period June 1,
1975, to January 31, 1976, the carrier 
earned revenues of $65,932, of which 
$29,341 was derived from training and 
instruction. It has operating expenses 
during this period of $67,514 resulting in 
an operating loss of $1,582. While the 
carrier shows a small negative net worth 
and a small operating loss for the most 
recent period, the company appears to 
have the financial backing of its prin
cipal shareholder. Furthermore, the 
company’s statement of earnings shows 
that for the 12-month period ending 
May 31,1975, the company had net earn
ings of $2,572 and would also have had 
positive earnings for the June 1, 1975- 
January 31, 1976, period were it not for 
an extraordinary loss of $9,506 attrib
uted to expenses incurred as a result of 
a fire. In addition, the carrier states that 
since its inception it has always met its 
financial obligations and has never de
faulted on any commitment to provide 
transportation. We further note that on 
April 5, 1976, the Canadian Transport 
Commission examined the fitness of the 
applicant, and concluded that the carrier 
should be granted an international 
charter license.

In its application, the carrier states 
that it proposes to make two aircraft 
available for charters to the United 
States: (1) A Cessna 177-B, seating ca
pacity of 4, and a maximum authorized 
takeoff weight of 2,500 pounds, and (2) 
a PA 23/150 Apache, seating capacity of

2 “Small aircraft” are defined by the Non
scheduled Air Service Agreement as aircraft 
which! are not “large aircraft.” “Large air
craft” are defined as aircraft having both (a) 
a maximum passenger capacity of more than 
30 seats or a maximum payload capacity of 
more than 7,500 pounds, and (b) a maximum 
authorized takeoff weight on wheels greater 
than 35,000 pounds.
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4, and a maximum authorized takeoff 
weight of 3,500 pounds. The applicant 
has had no safety or tariff violations and 
no acidents during the last five years.

“ Public Interest”  in  Award of the 
Authority Sought

The applicant relies on the Nonsched- 
uled Air Service Agreement signed by 
the Government of Canada and the 
United States on May 8, 1974, as the 
basis for the grant of the requested 
authority. The Government of Canada 
has designated the applicant under the 
Agreement to perform charter services 
with small aircraft.

Ownership and Control of the 
A pplicant

The officers of the corporation are Mr. 
Ronald- J. Klys, President and Manager, 
and Mr. Robert D. Ross, Secretary and 
Lawyer. Both officers are Canadian 
citizens. The company has issued 20,000 
common shares all of which are owned 
by either Mr. Klys (19,999 shares) or 
Mr. Ross (1 share).

The applicant states that no officer, 
director, or stockholder of Drumheller 
owns any shares of stock or other inter
est in any U.S. air carrier, or in any other 
Canadian or other foreign air carrier, or 
is in any way financially interested in 
any other business related to the com
mon carriage of goods or persons in 
either Canada or the United States. The 
applicant is not related by blood or mar
riage with anyone engaged in any phase 
of aeronautics, either in Canada or the 
United States.

In view of the foregoing and all the 
facts of record, the Board tentatively 
finds and concludes:

1. That Drumheller Air Services Ltd. 
is substantially owned and effectively 
controlled by nationals of Canada;

2. That it is in the public interest to 
issue a foreign air carrier permit for 
small aircraft operations to Drumheller 
Air Services Ltd. authorizing it to engage 
in charter foreign air transportation 
with small aircraft with respect to per
sons and their accompanied baggage and 
planeload charters of property between 
any point or points in Canada and any 
point or points in the United States.

3. That the public interest requires 
that the exercise of the privileges grant
ed by said permit shall be subject to the 
terms, conditions, and limitations con
tained in the specimen form of permit 
attached to this order, and to such other 
reasonable terms, conditions, and limi
tations required by the public interest as 
may from time to time be prescribed by 
the Board;

4. That Drumheller Air Services Ltd. is 
fit, willing, and able properly to perform 
the above-described foreign air transpor
tation and to conform to the provisions 
of the Act and the rules, regulations, and 
requirements of the Board thereunder;

5. That except to the extent granted 
herein, the application of Drumheller Air 
Services Ltd. in Docket 29428 should be 
denied; and

6. That an evidentiary hearing is not 
required in the public interest.*

Accordingly, it is ordered, That:
1. All interested persons be and they 

hereby are directed to show cause why 
the Board should not make final the 
tentative findings and conclusions stated 
herein, and why a foreign air carrier per
mit in the form of the specimen permit 
attached to this order should not, subject 
to the approval of the President pursuant 
to section 801 of the Act, be issued to ’ 
Drumheller Air Services Ltd.;

2. Any interested person having objec
tion to the issuance, without hearing, of 
an order making final the tentative find
ings and conclusions stated herein shall 
file a statement of objections supported 
by evidence within 21 days after the 
service of this order. If an evidentiary 
hearing is requested, the objection 
should state in detail why such hearing 
is considered necessary and what rele
vant and material facts would be ex
pected to be established through such 
hearing which cannot be established in 
written pleadings;

3. If timely and properly supported 
objections are filed, further considera
tion will be accorded the matters and 
issues raised by the objections before 
further action is taken by the Board; 4

4. In the event no objections are filed, 
all further procedural steps will be 
deemed to have been waived, and the 
Board may proceed to enter an order in 
accordance with the tentative findings 
and conclusions set forth herein; and

5. Copies of this order shall be served 
upon Drumheller Air Services Ltd. and 
the Ambassador of Canada in Washing
ton, D.C.

This order will be published in the 
F ederal R egister and will be transmitted 
to the President. -

By the Civil Aeronautics Board.
Phyllis T. T aylor, 

Secretary.
Specimen  Permit 

Civil Aeronautics Board

P ermit to F oreign Air  Carrier for Small 
A ircraft Operations

DRUMHELLER AIR SERVICES LTD.

Is hereby authorized, subject to the pro
visions hereinafter set forth, the provisions of 
the Federal Aviation Act of 1958 and the 
orders, rules, and regulations issued there
under, to engage in charter foreign air trans
portation as follows:

Charter flights with respect to persons and 
their accompanied baggage, and planeload

«While the Board has not normally used 
show-cause procedures for processing appli
cations for initial licenses, the issues Involved 
in the certification of a Canadian air taxi 
appear uniquely suited to the show cause 
procedures. The applications are generally not 
contested, are based on a bilateral agreement, 
and involve services with small aircraft only. 
Accordingly, we find that show cause proce
dures are appropriate for processing these 
kinds of applications.

4 Since provision is made for the filing of 
objections to this order, petitions for recon
sideration will not be entertained.

1205

charter flights with respect to property, be
tween any point or points in Canada and any 
point or points in the United States.

The holder shall be authorized to perform 
those types of charters originating in Canada 
as are now, or may hereafter be, prescribed 
for carriage by small aircraft in Annex B (Ill) 
(B) of the Nonscheduled Air Service Agree
ment between the United States and Canada, 
signed May 8, 1974, including any amend
ments, supplements, reservations, or super- 
sessions to that Agreement: Provided, That 
any such charters may be performed only to 
the extent authorized by the Air Carrier 
Regulations of the Canadian Transport Com
mission applicable to operations by small air
craft, and the authority of the holder to per
form such charters shall be subject to those 
Regulations.1 The authority of the holder to 
perform United States-originating charters 
shall, in accordance with Annex B(III) (A) of 
such Nonscheduled Air Service Agreement, toe 
limited to commercial air transportation of 
passengers and their accompanied baggage, 
and property, on a time, mileage or trip basis, 
where the entire planeload capacity of one 
or more aircraft has been engaged by a person 
for his own use or by a person for the trans
portation o f a group of persons and/or their 
property, as agent or representative of such 
groups, or such small aircraft operations as 
may be authorized pursuant to any amend
ment, supplement, reservation or superses
sion to that Agreement.

This permit shall be subject to the fol
lowing terms, conditions, and limitations:

(1) In the performance of the charter op
erations authorized by this permit, the holder 
shall not use “ large aircraft” as defined in 
Annex A(I) (A) of the Nonscheduled Air Serv
ice Agreement between the United States 
and Canada, signed May 8, 1974, including 
amendments,- supplements, reservations, or 
supersessions to that Agreement.

(2) The holder shall not engage in foreign 
air transportation between the United States 
and any point or points, other than a point 
or points in Canada, or transport any property 
or persons whose journey, includes a prior, 
subsequent, or intervening movement by air 
(except for the movement of passengers in
dependently of any group) to or from a point 
not in the United States or Canada: Provided, 
That the Board may, upon application by the 
holder, or by regulatiqn, authorize the per
formance of charters where such movements 
are involved.

(3) The holder shall not perform United 
States-originating charter flights which at 
the end of any calendar quarter would result 
in the aggregate number of all United States- 
originating charter flights performed by the 
holder on or after May 8, 1974 exceeding by 
more than one-third the aggregate number of 
all Canadian-originating charter flights per
formed by the-holder on or after May 8, 1974: 
Provided, That the Board may authorize the 
performance of charters not meeting the re
quirements set forth. For the purpose , of 
making sUch computation the following shall 
apply:

(a) A charter shall be considered to Ori
ginate in the United States (or Canada) if 
the passengers or property are first taken on

1 Annex B (in ) (B) presently authorizes 
Canadian-originating small aircraft charters 
of the types prescribed in section (II) (B) ; 
but only to the extent applicable to small 
aircraft pursuant to Canadian Transport 
Commission Regulations. The applicable 
types of charters presently authorized are: 
Single Entity Passenger, Single Entity Prop
erty, Pro Rata Common Purpose, and Inclu
sive Tour. (In some instances split passenger 
charters are authorized.)
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board in that country, and shall be consid
ered as one flight whether the charter he 
one-way, round-trip, circle tour, or open jaw, 
even if a .separate contract is entered into 
for a return portion of the charter trip from 
Canada (or the United States).

(b) The computation shall be made sepa
rately for (i) “small aircraft”  flights of per
sons; and (ii) “small aircraft”  flights of 
property.

(c) In the case of a lease of aircraft with 
crew for the performance of a charter flight 
on behalf and under the authority of an
other carrier, the flight shall be included in 
the computation if the holder is the lessee, 
and shall not be included if the holder is the 
lessor.

(d) There shall be excluded from the com
putation:

(1) Plights utilizing aircraft having a 
maximum authorized takeoff weight on 
wheels (as determined by Canadian Trans
port Commission Regulations) not greater 
than 18,000 pounds; and

(ii) Plights originating at a United States 
terminal point of a route authorized pursu
ant to the Air Transport Services Agreement 
between the United States and Canada, signed 
January 17, 1966, as amended, or any agree
ment which may supersede it, or any supple
mentary agreement thereto which establishes 
obligations or privileges thereunder (if, pur
suant to any such agreement, the holder also 
holds a foreign air carrier permit authorizing 
individually ticketed or individually way- 
billed service over such route, and provides 
some scheduled service on any route pursu
ant to any such agreement), when such 
flights serve either (a) a Canadian terminal 
point on such route, or (b) any Canadian 
intermediate point authorized for service on 
such route by such foreign air carrier permit.

(4) The holder may grant stopover privi
leges at any point or points in the United 
States only to passengers and their accompa
nied baggage moving on a Canadian-origi- 
nating flight operating under a contract for 
round-trip charter transportation to be pro
vided solely by the holder and as to which 
the same aircraft stays with the passengers 
throughout the journey; Provided, That the 
Board may authorize the performance of 
charters not meeting the requirements set 
forth.

(5) The Board, by order or regulation and 
without hearing, may require advance ap
proval of individual charter trips conducted 
by the holder pursuant to the authority 
granted by this permit, if it finds such action 
to be required in the public interest.

(6) The holder shall conform to the air
worthiness and airman competency require
ments prescribed by the Government of 
Canada for Canadian International air serv
ice.

(7) This permit shall be subject to all ap
plicable provisions of any treaty, convention, 
or agreement affecting international air 
transportation now in effect, or that may be
come effective during the period this permit 
remains in effect, to which the United States 
and Canada shall be parties.

(8) This permit shall be subject to the 
condition that the holder shall keep on de
posit with the Board a signed counterpart 
of CAB Agreement 18900, an agreement relat
ing to liability limitations of the Warsaw 
Convention and the Hague Protocol approved 
by Board Order E-23680, May 13, 1966, and a 
signed counterpart of any amendment or 
amendments to such agreement which may 
be aproved by the Board and to which the 
holder becomes a party.

(9 ) The holder (1) shall not provide for
eign air transportation under this permit 
unless there is in effect third-party liability 
Insurance In the amount of $1,000,000 or

more to meet potential liability claims which 
may arise in connection with its operations 
under this permit, and unless there is on file 
with the Docket Section of the Board a state
ment showing the name and address of the 
insurance carrier and the amounts and liabil
ity limits of the third-party liability insur
ance provided, and (2) shall not provide for
eign air transportation with respect to per
sons unless there is in effect liability insur
ance sufficient to cover the obligations 
assumed in CAB Agreement 18900, and unless 
there is on file with the Docket Section of 
the Board a statement showing the name and 
address of the insurance carrier and the 
amounts and liability limits of the passenger 
liability insurance provided. Upon requests, 
the Board may authorize the holder to supply 
the name and address of an insurance syndi
cate in lieu of the names and addresses o f 
the member insurers.

(10) By accepting this permit, the holder 
waives any right it may possess to assert any 
defense of sovereign immunity from suit In 
any action or proceeding instituted against 
the holder in any court or other tribunal in 
the United States (or its territories or 
possessions) based upon any claim arising 
out of operations by the holder under this 
permit.

The exercise of the privileges granted by 
this permit shall be subject to  such other 
reasonable terms, conditions, and limitations 
required by the public interest as may from 
time to time be prescribed by the Board.

This permit shall become effective on 
- —4-— - —• Unless otherwise terminated at 
an earlier date pursuant to the terms o f any 
applicable treaty, convention, or agreement, 
this permit shall terminate (1) upon the ef
fective date of any treaty, convention, or 
agreement, or amendment thereto, which 
shall have the effect of eliminating the 
charter foreign air transportation hereby au
thorized from the transportation which may 
be operated by carriers designated by the 
Government o f Canada (or in the event of 
the elimination of part o f the charter foreign 
air transportation hereby authorized, the au
thority granted herein shall be terminated 
to the extent of such elimination), or (2) 
upon the effective date of any permit granted 
by the Board to any other carrier designated 
by the Government o f Canada in lieu of the 
holder hereof, or (3) upon the termination 
or expiration of the Nonscheduled Air Service 
Agreement between the. United States and 
Canada, signed May 8, 1974: Provided, how
ever, That clause (3) of this paragraph shall 
not apply if, prior to the occurrence of the 
event specified in clause (3), the operation 
of the foreign air transportation herein au
thorized becomes the subject of any treaty, 
convention, or agreement to which the United 
States and Canada are or shall become 
jparties.

In Witness whereof, the Civil Aeronautics 
Board has caused this permit to be executed 
by the Secretary of the Board, and the seal of 
the Board to be affixed hereto, on the

Secretary,
[PR Doc.77-486 Filed l-5-77;8:45 am]

DEPARTMENT OF COMMERCE
National Bureau of Standards

FEDERAL INFORMATION PROCESSING 
STANDARDS COORDINATING AND AD
VISORY COM M ITTEE

Termination
Pursuant to section 14 of the Federal 

Advisory Committee Act, £> U.S.C. App. I

(Supp. V, 1975) , notice is hereby given 
that the Federal Information Processing 
Standards Coordinating and Advisory 
Committee (FTPSCAC) was terminated 
on December 31, 1976.

This committee was originally chart
ered in January 1973 for the purpose of 
advising the Secretary of Commerce on 
matters relating to thè nation's needs 
with respect to Federal Information 
Processing (automated data processing 
(ADP) ) standards, and to assist the Sec
retary in carrying out his responsibilities 
under section 111(f) of the Federal Prop
erty and Administrative Services Act of 
1949, as amended (79 Stat, 1127; 40 U.S.C. 
759(f)).

The activities of FEPSCAC have come 
to deal almost exclusively with ADP 
standards problems of the Federal agen
cies. For this reason, it was no longer 
considered necessary to continue 
FEPSCAC as an advisory committee un
der the Federal Advisory Committee Act.

Dated : December 23,1976.
E r n e st  A m b l e r , 

Acting Director. 
jFR Doc.77-457 Filed 1-5-77:8:45 am|

National Fire Prevention and Control 
Administration

ADVISORY COM M ITTEE ON FIRE TRAIN
ING AND EDUCATION FOR T H E  NA
TIONAL ACADEMY FOR FIRE PREVEN
TIO N  AND CONTROL

Open Meeting
In accordance with section 10(a) (2) of 

the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following committee meeting:
Name: Advisory Committee on Fire Training 

and Education for the National Academy 
for Fire Prevention and Control' (Com
mittee) .

Date: January 31, and February 1,1977.
Place: Press Room, Washington Hotel, 15th 

Street at Pennsylvania Avenue, N.W, 
Washington, D.C.

Time: 8:30 a.m.—5:00 p.m.
P roposed  A genda

Overview of National Fire Prevention and 
Control Administration (NFPCA) activi
ties and programs.

Overview of the National Academy for Fire 
Prevention and Control (Academy) activi
ties and programs.

Organizational session to determine Commit
tee goals and milestones, task assignments, 
and scheduling of future meetings.
The Committee was authorized to be 

established by section ?(k) of the Fed
eral Fire Prevention and Control Act of 
1974 (Pub. L. 93-498, 88 Stat. 1535, 15 
U.S.C. 2201 et $eq., 278 f, g, 42 U.S.C. 
290(a)) to inquire into and make recom
mendations regarding the desirability of 
establishing a mechanism for accredita
tion of fire training and education pro
grams and courses, and the role which 
the Academy should play if such a mech
anism is recommended. The Committee, 
by law, consists of the Superintendent 
as Chairman and 18 members selected 
from among individuals and organiza
tions possessing special knowledge and
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experience in the field of fire training 
and education or related fields to insure 
a balanced representation of interests.

The meeting will be open to the public 
with approximately 20 seats available 
on a first-come, first-served basis. If 
time permits, a period will be set aside 
for oral comments or questions by the 
public. Oral comments or questions shall 
be limited to 10 minutes per comment 
or question. More extensive questions or 
comments should be submitted in writ
ing before February 28, 1977 and ad
dressed to: Committee Control Officer, 
Jane Somberger, Advisory Committee on 
Fire Training and Education, National 
Academy for Fire Prevention and Con
trol, P.O. Box 19518, Washington, D.C. 
20036.

Minutes of the meeting will be pre
pared by the Committee and will be 
available for public viewing in Room 214, 
National Fire Prevention and Control 
Administration, 2400 M Street, N.W., 
Washington, D.C. Copies of the minutes 
will be available upon request 30 days 
after the meeting.

The public may file written statements 
with the Committee concerning any 
matter pertaining to the Committee’s 
responsibilities at any time before or 
after the meeting.

Dated: January 3,1977.
H oward D. T ipton, 

Administrator, National Fire 
Prevention and Control Ad
ministration.

1 PR Doc.77-530 Filed 1-5-77; 8:45 am ]

National Oceanic and Atmospheric 
Administration

NORTH PACIFIC FISHERY MANAGEMENT 
COUNCIL SCIENTIFIC AND STATISTICAL  
COM M ITTEE ADVISORY PANEL

Public Meetings and Hearing
Notice is hereby given of a meeting of 

the North Pacific Fishery Management 
Council established by Section 3Q2 of the 
Fishery Conservation and Management 
Act of 1976 (Pub. L. 94-265).

The North Pacific Council will have 
authority, effective March 1, 1977, over 
fisheries within the Fishery Conserva
tion Zone adjacent to the State of 
Alaska. The Council will, among other 
things, prepare and submit to the Secre
tary of Commerce fishery management 
plans with respect to the fisheries within 
its area of authority, prepare comments 
on applications for foreign fishing and 
conduct public hearings.

The meeting will be held Wednesday 
through Friday, January 26, 27, and 28, 
1977, in Room 808/809 of the Hill Build
ing, 6th and G Streets, Anchorage, 
Alaska. The meetings will convene at 
8:30 a.m. and adjourn for the day at 
approximately 4:30 p.m. each day. This 
is the third meeting of the Council and 
will deal with organizational issues, con
sideration of fishery management plans 
being prepared under the direction of the 
Council and review of applications by

foreign nations to fish within the Fishery 
Conservation Zone adjacent to the State 
of Alaska, if any.

Proposed Agenda: 1. Selection o f  
Executive Director. .

2. Organization and policy matters.
3. Discussion of management plans 

under preparation by the Council.
4. Public hearing on management 

plans and other Council matters.
5. Action, if appropriate, on manage

ment plans.
6. Review of foreign fishing applica

tions, if any.
A public hearing will be held on Thurs

day, January 27, beginning at 1:30 p.m. 
at the same location to hear testimony 
on fishery management plans under de
velopment by the Council and other 
related Council functions.

Meetings of two Council Advisory 
bodies will be held concurrently with the 
Council meeting. In addition, one of 
these Advisory bodies, the Scientific and 
Statistical Committee, will meet sepa
rately beginning at 1:30 p.m. Monday, 
January 24, through Tuesday, Janu
ary 25, in Suite 32 in the Post Office Mall 
Building, 333 West 4th Avenue, Anchor
age, Alaska. They will then meet con
currently with the Council from Wednes
day through Friday, January 26, 27, and 
28, 1977, in Room 808/809 of the Hill 
Building. The Scientific and Statistical 
Committee will review fishery manage
ment plans being prepared under the 
direction of the Council.

The Advisory Panel will meet concur
rently with the Council Wednesday, 
Thursday, and Friday, January 26, 27 
and 28, 1977, in the Hill Building. The 
Council meeting and the meetings of 
both Advisory bodies are open to the 
public and there will be seating for ap
proximately 80 public members avail
able on a first-come, first-served basis 
at meetings in the Hill Building. There 
will be seating for approximately 20 pub
lie members available on a first-come, 
first-served basis at the meeting of the 
Scientific and Statistical Committee in 
the Post Office Mall Building. Members 
of the public having an interest in spe
cific items for discussion are also advised 
that agenda changes are at times made 
prior to the meeting. To receive infor
mation on changes, if any, made to the 
agenda, interested members of the public 
should contact:
Mr. Jim H. Branson, National Marine Fish

eries Service, P.O. Box 1668, Juneaù, Alaska
99802.

until January 17, 1977. Thereafter, they 
should contact Mr. Branson at the:
North Pacific Regional Fishery Management

Council, P.O. Box 313DT, Anchorage,
Alaska 99510.
At the discretion of the Council, in

terested members of the public may be 
permitted to speak at times which will 
allow the orderly conduct of Council 
business.

Beginning at 1:30 p.m„ Thursday, 
January 27, interested members of the 
public may testify at the public hearing

conducted by the Council on matters 
relating to fishery management plans 
and other Council business. Interested 
members of the public who wish to sub
mit written comments should do so by 
addressing Mr. Jim H. Branson at the 
above addresses. To receive due consid
eration. and facilitate inclusion in the 
record of the meeting, typewritten state
ments which relate to the agenda should 
be received within ten days after the 
close of the Council meeting. Other writ
ten statements may be submitted at any 
time before or after the meeting.

W infred H. M eibohm, 
Associate Director,

National Marine Fisheries Service.
January 3, 1977.
[FR Doc.77-468 Filed l-5-77;8:45 am]

DEPARTMENT OF DEFENSE
Department of the Army

ARMY SCIENTIFIC ADVISORY PANEL 
Closed Meeting

Name of committee: Army Scientific 
Advisory Panel.

Date: 7-8 February 1977.
Place: Lawrence Livermore Labora

tory, Livermore, CA 94550.
Agenda: Monday, 7 February 1977 

(0745-1810 hours) and Tuesday, 8 Feb
ruary 1977 (0745-0915 hours) Presenta
tions and discussion on “The Army 
Tactical Nuclear Program.” Tuesday, 8 
February 1977 (0930-1145 hours).

Business Meeting: Feedback Reports 
with Panel discussion on the ASAP 
Summer Study 1976, the Science and 
Technology Objectives Guide, and the 
FIREFINDER Program.

The presentations and discussions 
scheduled for 0745-1810 hours, February 
7 will cover Army nuclear policy, doc
trine, survivability, and nuclear Weapons 
effects, options and programs which are 
classified in the interest of national de
fense. From 0745-0915 hours, February 8, 
the presentations and discussions, will 
cover nuclear stockpile, security and 
control issues which are classified in the 
interest of national defense. The 0930- 
1145 business meeting is for receiving and 
discussing reports which are classified in 
the interest of national defense. There
fore, under the provisions of exemptions 
contained in section 552(b)(1), Title 5 
U.S.C., this meeting is closed to the 
public.

Any additional information concern
ing the meeting may be obtained from 
Dr. Marvin E. Lasser, Chief Scientist, 
Department of the Army, Executive Di
rector, Army Scientific Advisory Panel, 
Washington, D.C. 20310, (202) 695-1447.

Dated: December 30,1976.
John E. W agner, 

Colonel, GS,
Acting Director of Army Research.
[FR Doc.77-410 Filed 1-5-77;8:46 am]
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ENVIRONMENTAL PROTECTION 
AGENCY

fFR L 666-6 j

ALPHA-EMITTING H O T PARTICLES 
Response to Petition

On February 14,1974, the Natural Re
sources Defense Council, Inc, (NRDC), 
petitioned the Environmental Protection 
Agency and the Atomic Energy Commis
sion to amend their radiation protection 
standards as they apply to so-called “hot 
particles,” i.e., insoluble particles of plu
tonium and other alpha-emitting sub
stances. Support for the NRDC petition 
was provided in an accompanying tech
nical report “Radiation Standards for 
Hot Particles,” by A. R. Tamplin and
T. B. Cochran, in which the recommen
dation was made (and the petition re
quested) that “ * * * when hot particles 
are involved the existing radiation 
standards governing plutonium exposure 
should be reduced by a factor of 115,000.” 
The action requested by NRDC was 
“ * * * intended to be applicable to all 
radionuclides or mixtures thereof capa
ble of forming hot particles,” Of specific 
interest to NRDC was a reduction in 
maximum permissible concentrations of 
plutonium-239 in air to “protect exposed 
persons from the risk of lung cancer at
tendant upon exposure to hot particles.”

EPA acknowledged the petition by let
ter on March 18, 1974, and subsequent 
correspondence between the Agency and 
NRDC led to the latter’s participation 
at the Agency’s public hearings on 
Standards for Plutonium in the Environ
ment, held ha February 1975. NRDC sub
mitted supplemental material, dated 
February'24, 1975, for the record which 
elaborated further on the scientific ra
tionale for the petition before the Agen
cy.

In May 1974, EPA requested the Na
tional Academy of Sciences (NAS) to re
view the scientific basis for the NRDC 
petition. An ad hoc committee was 
formed by the Academy and provided 
with both the original support document 
and later, a copy of the NRDC testimony 
given at the Agency’s public hearings. In 
addition, Drs. Tamplin and Cochran met 
with the NAS Committee on July 8,1975, 
to discuss scientific aspects of this prob
lem. Besides the NAS Study, the NRDC 
petition and hypothesis concerning the 
radiocarcinogenicity of “hot particles”  
engendered widespread scientific inter
est. Both the British Medical Radiation 
Council and the U.S. National Council on 
Radiation Protection and Measurements, 
as well as the Energy Research and De- 
velpoment Administration and the Nu
clear Regulatory Commission, have pub
lished analyses of the NRDC position. 
While this Agency has found such re
ports of interest, it has awaited the re
sults of the NAS study before deciding 
what actions it should take regarding the 
NRDC petition. The National Academy 
of Sciences completed their study in Oc
tober 1976, and EPA published the full 
text of their report on December 15,1976.

Copies of the NAS Report are available 
from the address listed below.

The Academy’s Committee has con
cluded that the results of a variety of 
animal studies indicate that the radio- 
carcinogenic potential of insoluble alpha - 
emitting particulates in lung tissue is not 
markedly greater and may be less than 
that due to the same alpha particle ac
tivity distributed more uniformly in the 
lung. The Committee’s analysis of epi
demiological data indicates that in man, 
tracheo-bronchial cancers usually result 
from irradiation of the lung and that the 
incidence of radiation induced tracheo
bronchial cancer provides a suitably con
servative basis for estimating the risk 
of cancers in the deep lung where par
ticles are retained. Based on its analysis, 
the Committee concluded, “ that the evi
dence does not support the NRDC peti
tion for a special, lower radiation protec
tion standard for inhaled alpha-emitting 
particles” and “ that if there is a ‘hot par
ticle’ risk, it is small by comparison with 
the lung cancer risk attributable to the 
generalized alpha radiation.” The Agency 

.agrees with these conclusions.
Based on the scientific evidence as 

evaluated by several national organiza
tions having competence in the physical 
and biological aspects of plutonium tox
icity, and particularly that of the Acad
emy, this Agency believes provision of 
an additional radiation protection 
standard for inhaled alpha-emitting 
particulates is not warranted. There
fore, the Environmental Protection 
Agency has, by letter of December 10, 
1976, communicated its decision to the 
Natural Resources Defense Gouncil that 
it has denied its petition.

Single copies of the report by the Na
tional Academy of Sciences entitled 
“Health Effects of Alpha-Emitting 
Particles in the Respiratory Tract,” can 
be obtained from the Director, Criteria 
and Standards Division (AW-460), Of
fice of Radiation Programs, U.S. Envi
ronmental Protection Agency, Washing
ton, D.C. 20466.

Dated: December 28,1976.
R oger  S t r e l o w , 

Assistant Administrator for 
Air and Waste Management.

1FR Doc.77-396 Filed l-5-77;8:45 am|

[FRL 666-81

AM BIENT AIR MONITORING REFERENCE 
AND EQUIVALENT METHODS

Cancellation of Equivalent Method 
Designation; Preliminary Finding

Notice is hereby given that EPA has 
made a preliminary finding that an 
analyzer previously designated as an 
equivalent method for ambient air moni
toring does not fully satisfy the require
ments of 40 CFR Part 53 (40 FR 7044, 
February 18, 1975). Accordingly, EPA is 
initiating proceedings to cancel the des
ignation, as provided in § 53.11 of 40 CFR 
Part 53. The method is EQSA-0276-009, 
“Thermo Electron Model 43 Pulsed Flu-

orescent SO: Analyser.” Notice of its des
ignation as* an equivalent method was 
published on February 27, 1976 (41 FR 
8531-2). - ;

EPA’s preliminary finding is based on 
test data and other information showing 
that, under some conditions, a discrep- 

, ancy is observed between measurements 
made by the Thermo Electron Model 43 
SOa analyzer and measurements made by 
various other equivalent method SO, 
analyzers located at the same monitoring 
site. Tests by EPÂ, an independent EPA 
contractor, and by the Thermo Electron 
Corporation definitely confirm the ex
istence of such discrepancies. Moreover, 
simultaneous SO? measurements made 
with the SO» reference method' confirm 
that the discrepancies are due to error in 
the Model 43 measurements.

The occurrence of erroneous readings 
on the Model 43 is. strongly related to the 
proximity of automotive vehicular traffic. 
Thus, the errors have been observed only 
at monitoring sites located near road
ways or heavy traffic areas. The errors 
appear to be substantially increased by 
factors favoring build up of automotive 
pollutant concentrations—e.g., thermal 
inversion, low wind speed, restricted ven
tilation, increased traffic during “rush 
hours,” and traffic signals or stop-and- 
go conditions. The errors always cause 
overestimation of the SO, levels, and, 
under severe conditions, the readings 
have been as much as 260 ¿eg/m3 (0.1 
ppm) over the true SO, concentration. 
There is no indication of errors in Model 
43 measurements at sites away from 
automotive traffic.

The cause of the observed errors in 
Model 43 measurements appears to be a 
positive interference from some agent or 
agents generated by automotive traffic, 
Laboratory tests so far.seem to. rule out 
significant interference from CO, NO, 
fine particulates, and many simple hydro
carbons. Recent investigation by the 
Thermo Electron Corporation indicates 
that the Model 43 analyzer responds to 
naphthalene or naphthalene-related 
compounds, if contained in some brands 
of gasoline, are the cause of the inter
ference near automotive traffic. How
ever, as of this writing, the exact identity 
of the interfering substance is still in 
doubt.

EPA has reviewed the original appli
cation, test procedures, and test results 
submitted by the Thermo Electron Cor
poration and used as a basis for the 
equivalent method designation, and finds 
no irregularities. Since neither the exist
ence nor the identity of the interfèrent 
was known at the time of the tests, no 
specific interference equivalent test for 
that interfèrent was conducted (or re
quested by EPA) under § 53.23(d). Also, 
an otherwise valid consistent relation
ship test was carried out by the appli
cant in accordance with 40 CFR Part 53, 
Subpart C, at a site approved by EPA. 
No failures occurred during that test. 
The test site, which was thought to meet 
the general requirements for Subpart C 
test sites as specified in 8 53.30(b), was 
not located near heavy automotive traf-
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fie. Thus, any errors in the Model 43 test 
measurements were either too small to 
cause test failures or too small to be 
observed. However, based on the test 
data and other information which has 
recently become available, EPA now con
cludes that if consistent relationship 
tests were conducted in accordance with 
Subpart C at a site having substantial 
concentrations of automotive emissions, 
the method as it is now constituted would 
fail. Accordingly, EPA is initiating pro
ceedings to cancel the designation of the 
Thermo Electron Model 43 S02 Analyzer 
pursuant to 40 CFR 53.11. ,

In accordance with § 53.11, the appli
cant, Thermo Electron Corporation, has 
been notified of EPA’s preliminary find
ing and will be afforded a reasonable pe
riod of time (not less than 60 days) to 
avoid such a cancellation by demon
strating or achieving compliance with 
the requirements of Part 53. Because of 
the nature of the interference problem, a 
demonstration of compliance with Part 
53 in this case must specifically include 
a consistent relationship test carried out 
at a site which clearly shows substantial 
concentrations of automotive-generated 
pollutants. Any person having any data, 
information or comments pertinent to 
such a test or to EPA’s preliminary find
ing is invited to submit them in writing 
to: Director, Environmental Monitoring 
and Support Laboratory, Department E, 
MD-76, Research Triangle Park, North 
Carolina 27711. Also, on or before March 
7, 1977, the applicant or any interested 
person may request a hearing on the 
grounds for cancellation of the Model 43 
designation as provided in 40 CFR 53.12.

After the applicant has been afforded 
an opportunity to avoid cancellation of 
the Model 43 designation as described 
above, EPA will publish a notice of its 
final determination in the F ederal R eg
ister as provided in 40 CFR 53.11. Should 
cancellation of the designation prove 
necessary, EPA will also specify a rea
sonable period of time during which the 
method (if purchased prior to publica
tion of the notice of cancellation) may 
be used for purposes of 40 CFR 51.17(a) 
as provided in 40 CFR 51.17a(a) (4).

It is EPA’s understanding that the ap
plicant 1ms developed a device which, 
when installed on a Model 43 analyzer, 
may enable the analyzer to comply with 
the requirements of Part 53. EPA further 
understands that the applicant intends 
to test a representative analyzer with the 
device installed, and to apply for a new 
equivalent method designation for the 
method as so changed. Thus, should it 
prove necessary to cancel the designa
tion presently applicable to the Model 43 
analyzer, it is possible that EPA would 
be able to designate a new (i.e., changed) 
method at the same time it cancels the 
existing designation.

Until a final determination on can
cellation of the existing designation has 
been made, the question of interim use 
of the method arises. Although there is 
no legal obstacle to use of the method for 
purposes of 40 CFR 51.17(a) unless and 
until the designation is cancelled (see

also 40 CFR 51.17a(a) (4 )), it is obvious 
that data obtained with the method may 
be invalid to some degree depending on 
the location of the monitoring sites in
volved. Thus, reliance on such data may 
be unwise. From the information cur
rently available, it is difficult to assess 
the impact of the problem at individual 
sites without making appropriate meas
urements at each site. The following in
terim guidance is offered:

1. At monitoring sites located away 
from areas of significant automotive traf
fic, there is currently no reason to ques
tion the validity of measurements due to 
the problem described.

2. Since monitoring for S02 generally" 
need not be carried out near heavy auto
motive traffic, it may be possible to locate 
or relocate existing Model 43 analyzers 
away from such areas.

3. Where Model 43 analyzers are or 
have been located in heavy traffic areas, 
it may be possible to estimate the magni
tude of possible errors by making simul
taneous S O  measurements with the ref
erence method or with another equiva
lent method over a variety of weather 
and traffic conditions. It is possible that 
measurement errors are significant only 
during certain periods of the day (e.g., 
commuting periods) or only during cer
tain weather conditions. Hence, only 
measurements obtained during those 
periods may have to be questioned. Also, 
the effect' on 24-hour (or longer) aver
ages may be minimal. Use of any remain
ing data that might be questionable for 
purposes of 40 CFR 51.17(a) is not 
recommended.

W ilson K . T alley, 
Assistant Administrator for 

-Research and Development.
December 30, 1976.

[FR Doc.77-395 Filed 1^5-77; 8:45 am]

[FRL 667-8]
STANDARDS OF PERFORMANCE FOR NEW  

STATIONARY SOURCES AND NATIONAL  
EMISSION STANDARDS FOR HAZARD
OUS AIR POLLUTANTS

Delegation of Authority to State of Vermont
On December 23, 1971 (36 FR 24876), 

March 8, 1974 (39 FR 9308), August 6, 
1975 (40 FR 33152), September 23, 1975 
(40 FR 43850), January 15, 1976 (41 FR 
2232 and 2332), January 26, 1976 (41 FR 
3826), and May 4, 1976 (41 FR 18498), 
pursuant to Section 111 of the Clean Air 
Act, as amended, the Administrator of 
the Environmental Protection Agency 
(EPA) promulgated regulations estab
lishing Standards of Performance for 
New Stationary Sources. On April 6,1973 
(38 FR 8820), pursuant to Section 112 of 
the Cl§an Air Act, as amended, the Ad
ministrator promulgated National Emis
sion Standards for Hazardous Air Pol
lutants (NESHAPS) for three pollutants. 
Sections 111(c) and,112(d) direct the 
Administrator to delegate his authority 
to implement and enforce NSPS and 
NESHAPS to any State which has sub
mitted adequate procedures. Neverthe

less, the Administrator retains concur
rent authority to implement and enforce 
the standards following delegation of au
thority to the State.

In September, 1973, the Regional Ad
ministrator, Region I, EPA, forwarded to 
the State of Vermont information setting 
forth the requirements for an adequate 
procedure for implementing and enforc
ing the standards for NSPS and NES 
HAPS. On Mav 5, 1975, representatives 
from EPA and the Vermont Agency of 
Environmental Conservation (the Agen
cy) met to discuss these requirements. 
On July 10,1975, the Agency submitted a 
formal request for delegation. However, 
upon review of the request, EPA deter
mined that the State’s provisions for 
public disclosure of information did not 
meet the criteria necessary Jor delega
tion approval. On February 18, 1976, 
representatives from EPA and the Agen
cy again met to discuss alternate proce
dures for assuring adequate provisions 
for public disclosure of inforrnation. 
After legal interpretations were com
pleted by both the State and EPA, a 
meeting was held on May 19, 1976 in 
order to agree on the wording and con
tent of a final delegation request letter. 
At this meeting, Counsel to the Agency 
reiterated his opinion that the Agency 
did not have the legal authority to re
quire sources to meet Federal regula
tions; however, he believed the Agency 
could assume delegation responsibilities 
for those source categories for which the 
State emission limitation was at least as 
stringent as the Federal standard. In 
response to the recommendations of their 
counsel, the Agency held a public hear
ing on June 17, 1976 to discuss, among 
other things, proposed regulatory 
changes which would bring certain State 
regulations into conformance with Fed
eral NSPS. These regulatory changes 
were then promulgated.

On July 8, 1976, Dr. Martin L. John
son, Secretary of the Vermont Agency 
of Environmental Conservation, sub
mitted a request for delegation of au
thority to the EPA Region I Administra
tor. The request letter cited the appro
priate Vermont Statutes and Agency 
regulations which demonstrated the ade
quacy of the State’s procedures. Also in
cluded in the State’s request was a state
ment that the Counsel to the Agency of 
Environmental Conservation, who also 
cosigned the request letter, had reviewed 
the Agency’s legal authority and agreed 
that the Agency had the authority nec- 

1 essary to carry out any obligations cre
ated by the requested delegations. After 
a thorough review of Vermont’s request, 
the Regional Administrator has deter
mined that for the source categories set 
forth in paragraphs (A) and (B) of the 
following official letter to Dr. Martin L. 
Johnson, delegation is appropriate sub
ject to the conditions set forth in items
(1) through (10) of that letter:
Dr . Martin  L. Jo h n so n , Secretary,
Agency o f Environmental Conservation, 
Montpelier, Vermont.

D ear Dr . Jo h n s o n : This is in response to 
your July 8, 1976, letter requesting delega-
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tion of authority for implementation and 
enforcement of New Source Performance 
Standards (NSPS) and implementation of 
National Emission Standards for Hazardous 
Air Pollutants (NESHAPS) to the Vermont 
Agency of Environmental Conservation (the 
Agency).

The Environmental Protection Agency, Re
gion I, (EPA) has reviewed the pertinent 
laws of the State of Vermont and the rules 
and regulations of the Agency, and has de
termined that they provide an adequate and 
effective procedure for implementation and 
enforcement of the requested NSPS and im
plementation of the requested NESHAPS by 
the State of Vermont. Therefore, we hereby 
grant delegation of the NSPS and NESHAPS 
to the Vermont Agency of Environmental 
Conservation as follows:

(A) Authority for all sources located in 
the State of Vermont subject to the follow
ing Standards of Performance for New Sta
tionary Sources as promulgated in 40 CPR 
Part 60 as of July 8, 1976: fossil fuel-fired 
steam generators; incinerators; and asphalt 
concrete plants.

(B) Authority for all field surveillance ac
tivities for the Vermont Asbestos Group, 
Inc., and Rutland Fire Clay Co. as specified 
in 40 CFR 61.22(a) and 61.22(c) respectively. 
This delegation of authority specifically ex
cludes the enforcement of any provision 
under 40 CFR Part 61 by the Agency.

This delegation is based upon the follow
ing conditions:

1. The Agency will continue to submit 
semi-annual reports as required to EPA.

2. Enforcement of NSPS in the State of 
Vermont will be the primary responsibility of 
the Agency. If the Agency determines that 
such enforcement is not feasible and so noti
fies EPA, or where the Agency acts in a man
ner inconsistent with the terms of this dele
gation, EPA will exercise its concurrent en
forcement authority pursuant to Section 113 
of the Clean Air Act, as amended, with 
respect to sources within, the State of Ver
mont subject to NSPS.

3. Acceptance of this delegation of enu
merated presently promulgated NSPS and 
NESHAPS does not commit the Vermont 
Agency of Environmental Conservation to re
quest or accept delegation of future stand
ards and requirements. A new request for 
delegation will be required for any standards 
ndt included in the State’s request of July 8, 
1976, and for any delegated NSPS and 
NESHAPS which are revised subsequent to 
July 8, 1976. In addition, a new request will 
be required should the Agency desire dele
gation of the enforcement of any NESHAPS 
provision.

4. The Agency will at no time grant a 
variance or waiver from compliance with ap
plicable NSPS and NESHAPS (40 CFR Parts 
60 and 61). Should the Agency grant such a 
variance or waiver, EPA will consider the 
source receiving such relief to be in violation 
of the applicable Federal regulation and may 
initiate enforcement action against the 
source pursuant to Section 113 of the Clean 
Air Act. The granting of such relief by the 
EPA.

5. The delegation of the State of Ver
mont does not include the authority to 
implement and enforce NSPS and NES 
HAPS for sources owned or operated by the 
United States which are located in the 
State. This condition in no way relieves 
any Federal facility from meeting the re
quirements of 40 CFR Parts 60 and 61.

6. The Agency and EPA will develop a 
system of communication sufficient to 
guarantee that each offipe is fully informed 
regarding the current compliance status of 
subject sources in the State of Vermont

and regarding interpretation of applicable 
regulations. EPA will make determinations 
regarding unique questions of applicability 
of delegated standards when requested by 
the Agency or at other times as determined 
by EPA. EPA will provide technical assist
ance as necessary to the Agency. The 
Agency will provide the following infor
mation, as a minimum, to EPA: the name 
and address of each facility subject to 
NSPS or NESHAPS; the operational status 
of each facility; the compliance status of 
each facility with accompanying explana
tions of noncompliance where applicable; 
notice of enforcement actions brought 
against facilities subject to delegated 
NSPS; surveillance actions undertaken for 
each facility; and the results of all reports 
relating to emission data.

7. If at any time there is a conflict be
tween a State regulation and a Federal reg
ulation (40 CFR Parts 60 or 61), the Fed
eral regulation must be applied if it is 
more stringent than that of the State. If the 
State does not have the authority to en
force . the more stringent Federal regula
tion, this portion of the delegation may be 
revoked. ^

8. The Agency will utilize the methods 
specified in 40 CFR Part 60 in performing 
source tests pursuant to the NSPS regula
tions.

9. The Agency shall apply the criteria of 
no visible .asbestos emissions as specified in 
40 CFR 61.22 (a) and (c) in performing 
field surveillance activities pursuant to the 
NESHAPS regulations as they apply to Ver
mont Asbestos Group, Inc., and Rutland 
Fire Clay Co.

10. If the Regional Administrator de
termines that a State procedure for enforc
ing or Implementing the NSPS or NESHAPS 
is inadequate, or is not being effectively 
carried out, this delegation may be re
voked in whole or in part. Any such revo
cation shall be effective as of the date speci
fied in a Notice of Revocation to the 
Agency.

A Notice announcing this delegation 
will be published in the Federal R egister 
in the near future. The Notice will state, 
among other things, that, effective im
mediately, all reports required pursuant to 
the Federal NSPS and NESHAPS from 
sources located in the State of Vermont 
should be -submitted to the Vermont 
Agency of Environmental Conservation.

Since this delegation is effective imme
diately, there is no requirement that the 
State notify EPA of its acceptance. Unless 
EPA receives from the State written notice 
of objections within 10 days of the re
ceipt of this letter, the State will be deemed 
to have accepted all of the terms of the 
delegation.

Sincerely yours,
Jo h n  A. S. McG lennon , 

Regional Administrator.
Therefore, pursuant to the authority 

delegated to him by the Administrator, 
the Regional Administrator notified Dr. 
Johnson on September 3, 1976, that 
authority to implement and enforce 
specified Standards of Performance for 
New Stationary Sources and implement 
specified National Emission Standards 
for Hazardous Air Pollutants was dele
gated to the State of Vermont Agency 
of Environmental Conservation.

Copies of the request for delegation of 
authority are available for public in
spection at the U.S. Environmental Pro

tection Agency, Region I Office, John 
F. Kennedy Federal Building, Boston, 
Massachusetts 02203.

Effective immediately, all reports re
quired pursuant to the National Emis
sion Standards for Hazardous Air Pol
lutants and the Standards of Perform
ance for New Stationary Sources listed 
in the above letter should be submitted 
to the EPA, Region I Office and should 
also be submitted to the State Agency 
at the following address: Vermont 
Agency of Environmental Conservation, 
Box 489, Montpelier, Vermont 05602.

This notice is issued under the au
thority of sections 111 and0112 of the 
Clean Air Act, as amended, 42 U.S.C. 
1857c-6 and 7.

Dated: December 6, 1976.
John A. S. M cG lennon,

Regional Administrator.
[FR. Doc.77-546 Filed 1-5-77;8:45 am]

[ OPP—42004B; FRL 667-3]
STATE OF SO UTH  CAROLINA

Extension of Contingency Approval of State 
Plan for Certification of Pesticide Appli
cators

In accordance with the provisions of 
Section 4(a) (2) of the Federal Insecti
cide, Fungicide, and Rodenticide Act 
(FIFRA) as amended (86 Skit. 973; 7
U.S.C. 136) and 40 CFR Part 171 (39 FR 
36445 (October 9, 1974) and 40 FR 11698 
(March 12, 1975)) the Honorable James
B. Edwards, Governor of the State of 
South Carolina, submitted a State Plan 
for Certification of Commercial and Pri
vate Applicators of Restricted Use Pesti
cides to the Environmental Protection 
Agency (EPA) for approval on a con
tingency basis, pending promulgation of 
implementing regulations. On December 
12, 1975, the Regional Administrator, 
EPA Region IV, approved the Plan on a 
contingency basis for a twelve-month 
period. Notice of the approval was pub
lished in the F ederal R egister on Janu
ary 6, 1976 (41 FR 1125).

The South Carolina Pesticide Control 
Act was passed by the South Carolina 
Legislature on June 4, 1975. Proposed 
regulations for the enforcement of the 
Act have been drafted, public hearings 
have been held and final regulations are 
expected to be published by March 1, 
1977. As a result, on December 2, 1976, 
the state of South Carolina requested an 
extension of the South Carolina contin
gency approval pending final promulga
tion of regulations. The Agency finds 
that there is good cause for approving 
the request and as such has granted an 
extension until October 20, 1977.

Dated: December 14,1976.
Jack E. R avan, 

Regional Administrator, Region IF .
[FR Doc,77-476 Filed 1- 5- 77;8:45 am!
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FEDERAL COMMUNICATION 
COMMISSION

STANDARD BROADCAST APPLICATION
READY AND AVAILABLE FOR PROCESS
ING
Adopted: December 23,1976.
Released: December 29,1976.
The following application specifies the 

facilities of station WKYZ, Madisonville, 
Tennessee, which must cease operation 
after the expiration of its Operating au
thority on January 10, 1977. The Com
mission will accept other applications 
for consolidation with this application 
which propose essentially the same fa
cilities.
BP-20686, NEW, Madisonville, Tennessee,

Man Corporation, Req: 1250 kHz, 500 W,
Day.
Pursuant to the provisions of §§ 1.227 

(b) (1) and 1.591(b) of the Commission’s 
Rules, an application, in order to be con
sidered with this application must be 
tendered no later than February 15,1977.

The attention of any party in interest 
desiring to file pleadings concerning this 
application, pursuant to section 309(d) 
(1) of the Communications Act of 1934, 
as amended, is directed to § 1.580 (i) of 
the Commission’s Rules for the provi
sions governing the time of filing and 
other requirements relating to such 
pleadings.

Federal Communications 
Commission,

V incent J. M ullins,
Secretary.

[PR Doc.77-532 Filed l-6-77;8:45 am]

FEDERAL MARITIME 
COMMISSION

[Independent Ocean Freight Forwarder 
License No. 389]'

ALI—SON INTERNATIONAL CO. 

Erratum to Order of Revocation
On December 9, 1976, Mr. Joseph L. 

Alicea, President, Ali-Son International 
Co., 80-82 Wall Street, New York, N.Y. 
10005, voluntarily surrendered his Inde
pendent Ocean Freight Forwarder Li
cense No. 389 for revocation.

By Order served December 20, 1976, 
revoking the subject license, the effective 
date of revocation was erroneously stated 
to be December 13, 1976. Therefore, the 
Order of December 20, 1976 is hereby 
amended to show the correct effective 
date of revocation to be December 31,
1976.

It is ordered, That a copy of this Order 
be published in the Federal Register and 
served upon Ali-Son International Co.

Leroy F. F uller, 
Director, Bureau of 

Certification and Licensing.
[FR Doc.77-470 Filed l-5-77;8:45 am]

AMERICAN EXPORT LINES, INC. AND 
U N ITED  STATES LINES, INC.

Agreement Filed

Notice is hereby given that the follow
ing agreement has been filed with the

Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended <39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement at the 
Washington office of the Federal Mari
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree
ment at the Field Offices located at New 
York, N.Y., New Orleans, Louisiana, San 
Francisco, California and San Juan, 
Puerto Rico. Comments on such agree
ments, including requests for hearing, 
may be submitted to the Secretary, Fed
eral Maritime Commission, Washington, 
D.C., 20573, on or before January 26, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina
tion or unfairness with particularity. If 
a violation of the Act or detriment to 
the commerce of the United States is 
alleged, the statement shall set forth 
with particularity the acts and circum
stances said to constitute such violation 
or detriment to commerce.

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done.

Notice of agreement filed by:
James N. Jacobi, Esq., Kurrus and Ash, 1055

Thomas Jefferson Street, N.W., Washing
ton, D.CT20007.
Agreement 10276 would permit Amer

ican Export Lines, Inc. and United States 
Lines, Inc., to interchange “ * * * cargo 
containers, chassis, trailers and/or re
lated equipment * * *” as circumstances 
may require in accordance with the terms 
of the agreement.

By Order of the ̂ Federal Maritime 
Commission.

Dated: December 32, 1976.
F rancis C. H urney, 

Secretary.
[FR Doc.77-474 Filed l-5-77;8:45 am]

INTERNATIONAL MOVERS RATE 
AGREEM ENT

Agreement Filed
Notice is hereby given that the follow

ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement at the 
Washington office of the Federal Mari
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree
ment at the Field Offices located at New 
York, N.Y., New Orleans, Louisiana, San 
Francisco, California and San Juan, 
Puerto Rico. Comments on such agree
ments, including requests for hearing, 
may be submitted to the Secretary, Fed
eral Maritime Commission, Washington,

N O . 4— THUR SDAY,

D.C., 20573, on or before January 26,
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat
ters upon which they desire to adduce 
evidence/An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a vio
lation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with partic
ularity the acts and circumstances said 
to constitute such violation or detriment 
to commerce.

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) and 
the statement should indicate that this 
has been done.

Notice of agreement filed by :
Carroll F. Genovese, Executive Director,

Movers’ & Warehousemen’s Association of
America, Inc., Suite 522 Munsey Building,
Washington, D.C. 20004.
Agreement No. 8530-3 would extend 

the scope of the International Movers’ 
Rate Agreement to cover through inter- 
modal movements between U.S. and for
eign inland points as more specifically set 
forth in the agreement. Presently, the 
agreement covers only port-to-port 
movements.

By Order of the Federal Maritime 
Commission.

Dated: December 30,1976.
F rancis C. Hurney,

Secretary.
[FR Doc.77-475 Filed 1-5-77:8:45 am]

LYKES BROS. STEAMSHIP CO., INC., 
E T  AL.

Agreement Filed
Notice is hereby given that the fol

lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act, 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement at the 
Washington office of the Federal Mari
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree
ment at the Field Office located at New 
York, N.Y., New Orleans, Louisiana, San 
Francisco, California and Old San Juan, 
Puerto Rico. Comments on such agree
ments, including requests for hearing, 
may be submitted to the Secretary, Fed
eral Maritime Commission, Washington, 
D.C. 20573, on or before January 26, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina
tion or unfairness with particularity. If 
a violation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par
ticularity the acts and circumstances
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said to constitute such violation or detri
ment to commerce.

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done.

Notice of agreement filed by:
R. J. Finnan, Pricing Analyst, Lykes Bros.

Steamship Co., Inc., Lykes Center, 300 Poy-
dras Street, New Orleans, Louisiana 70130.
Agreement No. 10273 is (1) a discus

sion and rate agreement among Lykes 
Bros. Steamship Co., Inc., Delta Steam
ship Lines, Inc., and Gulf Caribbean 
Marine Line, Inc. in the trade from U.S. 
Gulf ports to ports in the Dominican Re
public and Haiti, and (2) a discussion 
agreement among the above-named car
riers and the United States Atlantic & 
Gulf/Haiti Conference in the Gulf/Haiti 
trade with agreement by the conference 
to give the other parties 48 hours’ ad
vance notice of rate and-, tariff changes.

By Order of the Federal Maritime 
Commission

Dated: December 30, 1976.
F rancis C. Hurney, 

Secretary.
[FR Doc.77—473 Filed l-5-77;8:45 am]

MOVER'S RATE AGREEMENT 
Agreement Filed

Notice is hereby given that the follow
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement at the 
Washington office of the Federal Mari
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree
ment at the Meld Offices located at New 
York, N.Y., New Orleans, Louisiana, San 
Francisco, California and San Juan, 
Puerto Rico. Comments on such agree
ments, including requests -for hearing, 
may be submitted to the Secretary, Fed
eral Maritime Commission, Washington, 
D.C., 20573, on or before January 26, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina
tion or unfairness with particularity. If 
a violation of the Act or detriment to the 
commerce of the United States is al
leged, the statement shall set forth with 
particularity the acts and circumstances 
said to constitute such violation or detri
ment to commerce.

A copy of any such statement should 
also be forwarded to the party filing 
the agreement (as indicated hereinaf

ter) and the statement should indicate 
that this has been done.

Notice of agreement filed by :
CarroU F. Genovese, Executive Director, 

Movers’ & Warehousemen’s Association of 
America, Inc., Suite 522 Munsey Building, 
Washington, D.O. 20004.
Agreement No. 8540-D would extend 

the scope of the Movers’ Rate Agree
ment to cover through intermodal move
ments between U.S. inland points in the 
contiguous 48 states, on the one hand, 
and inland points in Alaska, Guam, Ha
waii, Puerto Rico and the Virgin Islands, 
on the other. Presently, the agreement 
covers only port-to-port movements.

interchange agreement whereby the 
parties agree to interchange cargo con
tainers and/or related equipment ap
plicable to Seatrain’s services between 
the United States and Europe and Far 
East on the one hand; and Honduran 

-Line’s services between the United States 
and the Caribbean, Central and South 
America on the other hand.

By Order of the Federal Maritime 
Commission.

Dated: December 30,1976.
F rancis C. H urney, 

Secretary.
[FR Doc.77-471 Filed 1-5-77;8:45 am]

By Order of the Federal Maritime 
Commission.

Dated: December 30, 1976.
F rancis C. Hurney, 

Secretary.

FFDERAL POWER COMMISSION
[Docket Nos. RP76-15 and RP76-98] 

ALGONQUIN GAS TRANSMISSION CO. 
Certification of Settlement Agreement

[FR Doc.77-472 Filed 1-5-77;8:45 am] 
--------- —

SEATRAIN INTERNATIONAL, S.A. AND 
MARITIME y  TRANSPORTES HON
DURAS, S. de R.L.

Agreement Filed
Notice is hereby given that the follow

ing agreement has been filed with the 
Commission for approval'pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814).

Interested parties may inspect and ob
tain a copy of the agreement at the 
Washington office of the Federal Mari
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree
ment at the Meld Offices located at New 
York, N.Y., New Orleans, Louisiana, San 
Francisco, California and Old San Juan, 
Puerto Rico. Comments on such agree
ments, including requests for hearing, 
may be submitted to the Secretary, Fed
eral Maritime Commission, Washington, 
D.C., 20573, on or before January 26, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or Unfairness with particularity. If a vio
lation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par
ticularity the acts and circumstances 
said to constitute such violation or detri
ment to commerce.

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done.

Notice of agreement filed by:
Neal M. Mayer, Esquire, Coles & Goertner, 

1000 Connecticut Avenue, N.W., Washing
ton, DC. 20036.
Agreement No. 10275 between the 

above-named carriers is an equipment

December 28, 1976.
Take notice that on December 6, 1976, 

Presiding Administrative Law Judge 
Israel Con visser certified to the Com
mission a proposed settlement agreement 
in the captioned proceeding. The settle
ment agreement was submitted to the 
Presiding Administrative Law Judge by 
Algonquin Gas Transmission Company 
and the Algonquin Customer Group. The 
evidentiary record in this proceeding 
was certified to the Commission as well 
as the proposed agreement.

Copies of the proposed settlement 
agreement are on file with the Commis
sion and are available for public inspec
tion. Any person desiring to comment on 
matters contained therein should file 
comments with the Federal Power Com
mission, 825 North Capitol Street, N.W., 
Washington, D.C. 20426, on or before 
January 28, 1977. Any reply comments 
should be filed on or before February 11, 
1977.

K enneth F. Plumb, 
Secretary.

[FR Doc,77-497 Filed l-5-77;8:45 am]

[Docket Nos. RP76-15, et Ed]
ALGONQUIN GAS TRANSMISSION CO.

Notice of Filing
D ecember 28, 1976.

Take notice that on December 6, 1976, 
Algonquin Gas Transmission Company 
(“Algonquin Gas’’) tendered for filing 
Second Substitute Mrst Revised Sheet 
No. 10-A to its FPC Gas Tariff, Mrst Re
vised Volume No. 1. Algonquin Gas states 
that said tariff sheet is being filed to com
ply with the Commission’s order issued 
October 15, 1976 in the above-captioned 
proceedings rejecting a portion of Sub
stitute Mrst Revised Sheet No. 10-A to 
its tariff, First Revised Volume No, 1, 
which sheet had been filed September 30, 
1976.

Algonquin Gas states that Second Sub
stitute First Revised Sheet No. 10-A con
tains the amortizing unit adjustment ap
plicable to the Purchased Feedstock Ad
justment Clause (“PFAC” ) based upon
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the amount of overcollections under such 
PFAC during the 1975-76 SNG season, 
together with interest thereon calculated 
in accordance with the method pre
scribed in the October 15, 1976 order. 
Algonquin Gas states that the instant fil
ing is being made without prejudice to 
its pending application for rehearing of 
said October 15, 1976 order.

Any person desiring to be heard or to 
make any protest with reference to said 
tiling should on or before January 17, 
1977, file with the Federal Fower Com
mission, Washington, D.C. 20426, a peti
tion to intervene or a protest in accord
ance with the requirements of the Com
mission’s Rules of Practice and Proce
dure (18 CFR 1.8 or 1.10) and the Regu
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing with respect to the 
instant filing must file a petition to in
tervene in accordance with the Commis
sion’s Rules.

K enneth F. Plumb, 
Secretary.

[PR Doc.77-522 Piled 1-5-77;8:45 am]

[Docket No. E-7775, et al.] 
APPALACHIAN POWER CO.
Filing of Compliance Report

December 28,1976.
Take notice that on December 14,1976, 

Appalachian Power Company (APCO) 
tendered for filing a refund compliance 
report pursuant to the Federal Power 
Commission’s Order of November 2,1976, 
approving a settlement agreement in the 
above-captioned docket and its related 
dockets.

Any person desiring to be heard or to 
protest said application should file a peti
tion to intervene or protest with the Fed
eral Power Commission, 825 North Cap
itol Street NE., Washington, D.C. 20426, 
in accordance with Sections 1.8 and 1.10 
of the Commission’s Rules of Practice 
and Procedures (18 CFR 1.8, 1.10). All 
such petitions or protests should be filed 
on or before January 11, 1976. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection.

K enneth F. Plumb, 
Secretary.

[FR Doc,77-501 Piled l-5-77;8:45 am]

[Docket No, RP76-10 (PGA 77-3) ] 
ARKANSAS LOUISIANA GAS CO.

Filing of Revised Tariff Sheets
D ecbmber 29,1976.

Take notice that on December 13,1976, 
Arkansas Louisiana Gas Company 
(Arkla) tendered for filing in the above 
docket:

Ninth Revised Sheet No. 185 for its Rate 
Schedule X-26 in its FPC Gas Tariff Original 
Volume No. 3.

The proposed tariff sheet is being filed 
to track increases in Arkla’s cost of gas 
due to pipeline supplier rate changes. The 
change in Arkla’s rates proposed by this 
filing reflects rate increases filed by four 
of Arkla’s pipeline suppliers, Tennessee 
Gas Pipeline Company, Texas Eastern 
Transmission Corporation, Texas Gas 
Transmission Corporation and United 
Gas Pipe Line Company.

The proposed effective date of the 
above described tariff sheet is Janu
ary 15,1977.

The company states that copies of the 
revised tariff sheet and supporting data 
are being mailed to the customers af
fected by the tariff change.

Any person desiring to be heard or to 
protest said filing should file a Petition 
to Intervene or Protest with the Federal 
Power Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, in 
accordance with Sections 1.8 arid 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before January 12, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make Pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a Petition to Intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F. Plumb, 
Secretary.

[PR Doc.77—516 Piled 1—5—77;8:45 am]

[Docket No. RP74-61 (FGA77-3) ] 

ARKANSAS LOUISIANA GAS CO.

Filing of Revised Tariff Sheets

D ecember 29,1976.
Take notice that on December 13,1976, 

Arkansas Louisiana Gas Company 
(Arkla) tendered for filing in the above 
docket:

12th Revised Sheet No. 44 for its Rate 
Schedule G-2 in its PPC Gas Tariff First 
Revised Volume No. 1.

The proposed tariff sheet is being filed 
to track Increases in Arkla’s cost of gas 
due to pipeline supplier rate changes. 
The change in Arkla’s rates proposed by

this filing reflects rate increases filed by 
four of Arkla’s pipeline suppliers, Ten
nessee Gas Pipeline Company, Texas 
Eastern Transmission Corporation, 
Texas Gas Transmission Corporation 
and United Gas Pipe Line Company.

The proposed effective date of the 
above described tariff, sheet is January
15,1977.

The company states that copies of the 
revised tariff sheet and supporting data 
are being mailed to the customers af
fected by the tariff change.

Any person desiring to be heard or to 
protest said filing should file a Petition 
to Intervene or Protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
pétitions or protests should be filed on or 
before January 12, 1977. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of 
his filing are on file with the Commis
sion and are available for public inspec
tion.

K enneth F. Plumb,
Secretary.

[PR Doc.77-513 Filed i-5-r77;8:45 am]

[Docket No. E-8071, E-8142, E 8250, 
ER76—110]

ARKANSAS POWER & LIGH T CO. 
Filing of Corrections to Compliance Report 

December 28,1976.
Take notice that on December 15,1976, 

Arkansas Power and Light (AP&L) 
tendered for filing corrections to a re
fund compliance report filed on Decem
ber 10, 1976, pursuant to the Order 
issued November 15, 1976, approving a 
Settlement Agreement reached in the 
above-numbered dockets.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before January H, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro- 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc.77-504 Filed 1-6-77;8:45 am]
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(Docket No. ER76-45] 

CONSUMERS POWER CO.
Certification of Settlement Agreement 

D ecem ber 29, 1978.
Take notice that on December 16,1976, 

Presiding Administrative Law Judge 
Grossman certified to the Commission a 
proposed settlement agreement in the 
above-captioned proceeding which, if 
approved, would resolve all the issues in 
the proceeding.

Any person desiring to be heard or to 
protest said agreement* should file com
ments with the Federal Power Commis
sion, 825 North Capitol Street, N.E.. 
Washington, D.C. 20426, on or before 
January 12,1977. Comments wifi be con
sidered by the Commission in determin
ing the appropriate action to be taken. 
Copies of the Agreement are on file with 
the Commission and are available for 
public inspection.

K enneth F. Plumb,
Secretary„

(PR Doc.77-511 Piled 1-5-77;8:45 am]

[Docket No. ER77-118]
DUKE POWER CO.

Supplement to Electric Power Contract 
D ecember 29, 1976.

Take notice that Duke Power Com
pany tendered on December 16, 1976, a 
supplement to Duke Power Company 
Rate Schedine FPC No. 146. The cus
tomer affected by the supplement is York 
Electric Cooperative, Inc. (customer). 
The dates on which these supplement 
changes are to become effective are De
cember 20, 1976 for Delivery Points No. 
5 and 12, and January 19, 1977 for 
Delivery Points No. 6, 7, 9 and 11. Duke 
Power’s contract supplement, agreed to 
by the customer, provides for increases 
in demands as follows;

Designated kilowatts
From To

Delivery points:
6............. - ____  5,760 6,600
7;............ ........ 2,000 2,400
9l__............. .........  1,00« • - 1,600
11................ .........  4.200 6,000
12..... .................. 1,200 1,500

Delivery Point No. 5 provides only for 
the SEPA (Southeastern Power Admin
istration) reallocation of preference cus
tomer capacity and energy.

These figures are based on estimates of 
sales and revenues for the 12 months im
mediately preceding and for the 12 
months immediately succeeding the ef
fective date.

Any person desiring to foe heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, DC. 20426, in 
accordance with §§ 1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8, 1.10). All such peti-

tions or protests should toe filed on or be
fore January 10, 1977. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission and 
are available for public inspection.

K enneth F . P lumb.
Secretary,

[FR Doc.77-528 Filed 1-5-77;8:45 »ml

(Docket No. ER77—1181 
DUKE POWER CO.

Supplement to Electric Power Contract 
D ecember 29,1976.

Take notice that Duke Power Company 
tendered on December 16, 1976, a sup
plement to Duke Power Company Rate 
Schedule FPC No. 146. The customer 
affected by the supplement is York Elec
tric Cooperative, Inc. (customer). The 
dates on which these supplement changes 
are to become effective are December 20, 
1976 for Delivery Points No. 5 and 12, 
and January 19,1977 for Delivery Points 
No. 6, 7, 9 and 11. Duke Power’s contract 
supplement, agreed to by the customer, 
provides for increases In demands as 
follows:

Designated kilowatts 
. From To

Delivery points:
6 ______________  5,700 6,500
7 .........   . . . . .  2,000 2,400
9__   ; 1,000 1,500
11___ _________  4,200 6,00012..__________... 1,200 1,600

Delivery Point No. 5 provides only for 
the SEPA (Southeastern Power Admin
istration) reallocation of preference cus
tomer capacity and energy.

These figures are based on estimates 
of sales and revenues for the 12 months 
immediately preceding and for the 12 
months immediately succeeding the 
effective date.

Any person desiring to be heard or to 
protest said filing should file a petition to 
intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with § 1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8, 1.10). All such peti
tions or protests should he filed on or 
before January 10, 1977. Protests will be 
considered by the Commission in deter
mining the appropriate action to be 
taken, but will not serve to make protes- 
tants parties to the proceedirig. Any per
son wishing to become a party must file 
a petition to intervene. Copies of this fil
ing are on file with the Commission and 
are available for public inspection.

Kenneth F. Plumb, 
Secretary.

[FR Doc.77-483 Filed 1-5-77:8:45 am]

. [Docket No. RP77-17[
EASTERN SHORE NATURAL GAS CO.

Order Accepting for Filing and Suspending 
Proposed Rate Increase, Granting Waiv
er, and Establishing Procedures

December 29,1976.
On November 24, 1976, Eastern Shore 

Natural Gas Company (Eastern Shore) 
tendered for filing certain revised tariff 
sheets1 to its FPC Gas Tariff, Original 
Volume No. 1, requested to become effec
tive on January 1, 1977. For the reasons 
set forth below, the Commission shall 
accept for filing and suspend the subject 
tariff sheets until June 1, 1977,^and es
tablish procedures to determine the just
ness and reasonableness of the changes 
proposed therein.

According to'Eastern Shore, the pro
posed traiff changes would increase its 
revenues from jurisdictional sales and 
services in the amount of $138,048 an
nually, based upon costs and sales vol
umes for the 12-month period ended 
June 30,1976, as adjusted. Eastern Shore 
states that such increased revenues are 
necessary to compensate it for increased 
operating expenses, and to permit it to 
earn an overall return of 9.5 percent, in
cluding an 11.5 percent return on com
mon equity. In addition, the Company 
states that the proposed rate increase 
reflects reduced sales due to projected 
curtailment by its sole supplier, Trans
continental Gas Pipe Line Corporation.

Eastern Shore has requested that the 
Commission waive that portion of 
§ 154.63(e) (2) (i) of its Regulations 
which requires that the end of the 12 
months of actual experience (the “base 
period” ) be not more than four months 
prior to the filing date of the proposed 
rate increase. In support of this request, 
the Company states that the instant 
filing was unavoidably delayed pending 
completion of an audit of its books for 
the 12 months ended June 30,1976. Good 
cause having been shown, the subject 
request shall be granted, as hereinafter 
ordered.

Eastern Shore has also requested waiv
er of § 154.63(a) (3) of the Commission’s 
Regulations to permit acceptance of its 
filing, as tendered, in the format pre
scribed for a “Minor rate increase.” In 
support of this request, the Company 
argues that the proposed increase only 
slightly exceeds the $106,000 limit estab
lished for a “minor” increase. The Com
pany states further that the additional 
material required for a “major” rate in
crease filing ** would have substantially 
increased the cost to prepare the instant 
filing without materially aiding in the 
analysis and review thereof. The Com
mission’s review Indicates that good 
cause exists to grant this request for 
waiver, as hereinafter ordered.

Review of the instant filing indicates 
that costs have been classified and allo
cated according to the unmodified Sea-

1 Thirty-Seventh Revised Sheet No. 3A and 
Thirty-Seventh Revised PGA-1 Sheet Nos. 
1,2 and 3.
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board methodology.3 The propriety of use 
of such methodology in the instant case 
must be questioned, given the substantial 
curtailment of gas supply projected for 
the test period.4 Accordingly, the Com
mission hereby places Eastern Shore on 
notice of its potential liability for under
collections if commodity rate levels lower 
than those produced by the 25/75 United 
methodology6 are placed into effect by 
the Company, subject to refund, and 
subsequently found by the Commission in 
this proceeding to be inappropriate.

Public notice of Eastern Shore’s filing 
was issued on December 7, 1976, provid
ing that any comments, protests or peti
tions to intervene should be filed on or 
before December 27, 1976.

The Commission’s review of the in
stant filing indicates that the proposed 
rate increase has not been shown to be 
just and reasonable and may be unjust, 
unreasonable, unduly discriminatory, 
preferential or otherwise unlawful. Ac
cordingly, the Commission shall accept 
the revised tariff sheets for filing and 
suspend their use for five months until 
June 1, 1977, when they may become ef
fective, subject to refund, by motion filed 
in the manner provided by the Natural 
Gas Act. The Commission shall also es
tablish procedures to determine the law
fulness of the proposed rate increase.

The Commission finds: (1) Eastern 
Shore’s proposed revised tariff sheets 
should be accepted for filing and sus
pended for five months until June 1, 
1977, when they may become effective, 
subject to refund, by motion filed in the 
manner provided by the Natural Gas Act.

(2) Good cause exists to grant Eastern 
Shore’s request for waiver of § 154.63(e)
(2) (i) and § 154.63(a) (3) of the Com
mission’s Regulations.

The Commission orders: (A) Eastern 
Shore’s proposed revised tariff sheets 
are hereby accepted for filing and sus
pended until June 1, 1977, or until such 
other time as they are made effective, 
subject to refund, by motion filed in the 
manner provided by the Natural Gas 
Act.

(B) Pursuant to the authority of the 
Natural Gas Act, particularly Sections 
4 and 5 thereof, a public hearing shall be 
held concerning the lawfulness of the 
rates and charges contained in the re
vised tariff sheets filed herein.

(C) The Staff shall prepare and serve 
top sheets on all parties for settlement 
purposes on or before April 1, 1977. (See 
Administrative Order No. 157).

(D) A Presiding Administrative Law 
Judge, to be designated by the Chief Ad-

s 18 CPU 154.63(b) (3).
3 Atlantic Seaboard Corporation, et al. 

(Opinion No. 225), 11 FPC 43 (1952).
*See, in this regard, the Commission’s re

cent opinion in Natural Gas Pipeline Com
pany of America (Opinion No. 782),------PPC
------(Docket No. RP73-110, issued November
9, 1976).

8 United Gas Pipe Line Company (Opinion 
No. 671), 60 PPC 1348 (1973), reh. denied 
51 PPC 1014 (1974), aff‘d sub nom. Consoli
dated Gas Supply Corp. v. FJ>.C., 520 P. 2d 
1176 (D.C. Cir. 1975).

ministrative Law Judge for that purpose 
(See Delegation of Authority, 18 CFR 
3.5(d)), shall convene a settlement con
ference in this proceeding on a date cer
tain within 10 days after the service of 
top sheets by the Staff, in a hearing or 
conference room of the Federal Power 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. Said Pre
siding Administrative Law Judge is 
hereby authorized to establish all proce
dural dates and to rule upon all motions 
(with the exceptions of petitions to in
tervene, motions to consolidate and 
sever, and niotions to dismiss), as pro
vided for in the Rules of Practice and 
Procedure.

(E) Waiver of § 154.63(e) (2) (i) and 
§ 154.63(a) (3) of the Commission’s Reg
ulations is hereby granted.

(F) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary.
(PR Doc.77-519 Filed 1-5-77;8:45 am]

(Docket No. RP72-134 (PGA 77-3) ] 
EASTERN SHORE NATURAL GAS CO.
Purchased Gas Cost Adjustment to Rates 

and Charges
December 29, 1976.

Take notice that Eastern Shore 
Natural Gas Company (Eastern Shore) 
on December 13,1976, tendered for filing 
Thirty-Eighth Revised Sheet No. 3A 
Superseding Thirty-Seventh Revised 
Sheet No. 3A and Thirty-Eighth Revised 
PGA-1 to its FPC Gas Tariff, Original 
Volume No. 1, These revised tariff sheets, 
to be effective January 1, 1977, will in
crease the commodity or delivery charges 
of Eastern Shore’s Rate Schedules CD-I, 
CD-E, E -l, 1-1 and PS-1 by $.917 per 
Mcf. These increases reflect correspond
ing increases by Transcontinental Gas 
Pipe Line Corporation (Transco), East
ern Shore’s sole supplier, in its -filing of 
November 30, 1976, in Docket No. RP72- 
99.

Pursuant to Section 154.51 of the Reg
ulations under the Natural Gas Act, 
Eastern Shore respectfully requests 
waiver of the notice requirements of Sec
tion 154.22 of those Regulations and of 
Section 20.2 of the General Terms and 
Conditions of its Tariff, to the extent 
necessary, to permit the tariff sheets 
submitted to become effective as of No
vember 1, 1977, to coincide with the ef
fective date of Transco’s rate changes. 
In support thereof, Eastern Shore states 
that Transco’s November 30, 1976, filing 
of its revised tariff sheets prohibited it 
from preparing its computations and re
vised tariff sheets in time to comply with 
the applicable notice requirements.

Copies of the filing have been mailed to 
each of the Company’s jurisdictional cus
tomers and to interested State Commis
sions.

Any persons desiring to be heard or to 
protest said filing should file a petition

to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20428, in 
accordance with Sections 1.8 and 1.10 of. 
the Commission’s Rules of Practice and 
Procedure (10 CFR. 1.8, 1.10). All such 
petitions or protests should be filed on or 
before January 12, 1977. Protests will be 
considered by the Commission in deter
mining the appropriate action to be 
taken, but will not serve to make protest- 
ants parties to the proceeding. Any per
son wishing to become a party must file 
a petition to intervene. Copies of this fil
ing are on file with the Commission and 
available for public inspection.

K enneth F. Plumb, 
Secretary.

(FR Doc.77-517 Piled 1-5-77;8:45 am]

(Docket No. RP77-18]
EL PASO NATURAL GAS CO.

Order Accepting for Filing and Suspend
ing Proposed Rate Increase and Estab
lishing Procedures

D ecember 29, 1976.
On November 30, 1976, El Paso Natural 

Gas Company (El Paso) tendered for fil
ing proposed changes to its FPC Gas 
Tariff1 which would increase its revenues 
for jurisdictional natural gas sales and 
services by approximately $145 million 
annually over its currently effective rates, 
based on costs and sales volumes for the 
12 months ended August 31, 1976, as ad
justed for known and measurable 
changes through May 31, 1977. For the 
reasons stated below, the Commission 
shall accept the proposed rate increase 
for filing, with conditions, suspend its 
operation for five months, and set the 
matter for hearing.

Public notice of El Paso’s filing was 
issued on December 8, 1976, with com
ments, protests or petitions to intervene 
due to be filed on or before December 21, 
1976.

El Paso claims the principal reasons 
for the proposed rate increase are de
clining gas supply and increases in vir
tually all items of cost, including labor, 
capital, materials and supplies, special 
overriding royalties, regular royalties 
and taxes. El Paso requests waiver of 
§ 154.63(e) (2) (ii) of the Commission’s 
Regulations to permit the inclusion of 
construction work in progress in its rate 
base. El Paso also requests waiver of 
§ 154.63(e) (2) (i) of the Regulations to 
permit increases in the amounts payable 
to certain special overriding royalty in
terests which will become effective on 
June 1,1977.

The Commission finds that waiver of 
§ 154.63(e) (2) (ii) of the Régulations

1 The tariff sheets which were submitted 
are: (a) Original Volume No. 1: Twentieth 
Revised Sheet No. 3-B and Fifth Revised 
Sheet No. 63-C.5;(b) Third Revised Volume 
No. 2: Tenth Revised Sheet No. 1-D and Fifth 
Revised Sheet No. 1-M.5; (c) Original Volume 
No. 2A; Twelfth Revised Sheet No. 1-C and 
Fifth Revised Sheet 7-MM.5,
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should be granted« subject to condition. 
Tliis waiver will permit the inclusion in 
rate base of $2,461,484 associated with 
facilities not yet placed In service upon 
condition that £1 Faso shall hie revised 
rates to go into effect June 1,1977, which 
reflect the elimination of all plant which 
is not certificated and placed in service 
as of June 1, 1977, and the elimination 
of any construction wort: in progress 
from rate base.

The Commission shall grant waiver of 
§ 154.63(e) (2) (i) of the Regulations to 
allow El Paso to include in its proposed 
rates increases in special royalty and tax 
expense associated with company-owned 
production. The increases in the special 
overriding royalty and tax expenses will 
go into effect on June 1, 1977, under the 
existing agreements. This is only one day 
after the end of the test period. In addi
tion, these expenses are known and 
measurable as a result of Opinion Nos. 
770 and 770-A issued July 27,1976, and 
November 5, 1976. The fact that the 
known and measurable change will occur 
only one day after the end of the test 
period constitutes good cause for waiving 
§ 154.63(e) (2) (i) in this case.

The Commission notes that El Paso 
included in its proposed rates “ the effect 
of an increase in the amount payable as 
regular royalty and production tax ex
pense which is expected to result given 
a change which has been proposed by 
the United States Geological Service in 
the method of valuing, for royalty pur
poses, natural gas produced from or for 
the benefit of onshore Federal and In
dian oil and gas leases.’* El Paso requests 
that § 154.63(e) 121 (i) of the regulations 
be waived in order to allow inclusion of 
these expected changes in the proposed 
rates. The Commission shall permit these 
expected changes to be included provi
sionally, subject to the condition that El 
Paso file revised tariff sheets to go into 
effect on June 1, 1977, reflecting the 
elimination o f any ami all amounts re
lated to this expected change, if the ex
pected change is not effective by June 1, 
1977.

El Paso uses the Seaboard method of 
cost classification, allocation, and rate 
design in its filing. The Commission has 
indicated that use of the Seaboard meth
od of cost classification and rate design 
may be inadequate and contrary to the 
public interest In the present situation. 
See, e.g., Natural Gas Pipeline Company 
of America, Opinion No. 782, Issued No
vember 9, 1978. Notice Is hereby given 
to El Paso of the potential liability for 
undercollections in the event methods of 
cost classification, allocation, and rate 
design are adopted which assign more 
fixed costs to the commodity component 
than are assigned under the Seaboard 
method.

El Paso states that the depreciation 
rate and the rate treatment for its pro
duction from wells commenced on or 
after January 1,1973, on leases acquired 
prior to October 8, 1969, are the subject 
of proposed settlement agreements in 
Docket Nos. RP73-104, RP74-57 and 
RP75-39 and Docket No RP76-S9 These

agreements are presently pending before 
the Commission. Should Commission ac
tion on these agreements result in a dif
ferent depreciation rate or a different 
treatment for El Paso’s production noted 
above from those which are included in 
the instant filing, El Paso shall file re
vised tariff sheets reflecting the neces
sary changes resulting from the Commis
sion’s order.

The Commission’s review of the in
creased rates proposed herein by El Paso 
indicates that such rates have not been 
shown to be just and reasonable and may 
be unjust, unreasonable, unduly discrim
inatory or preferential, or otherwise un
lawful. Accordingly, the Commission 
shall accept the proposed rate increase 
for filing and suspend its operation for 
five months, or until June 1, 1977, at 
which time it shall be permitted to be
come effective, subject to refund, in the 
manner prescribed by the Natural Gas 
Act, and in accordance with the terms 
of this order.

The Commission finds. (1) It is neces
sary and proper in the public interest in 
carrying out the provisions of the Natu
ral Gas Act that the Commission enter 
upon a hearing concerning the lawful
ness of the increased rates and charges 
proposed by El Paso in the instant docket, 
and that the tariff sheets reflecting such 
increased rates be accepted for filing and 
the use thereof suspended for five 
months, as hereinafter ordered and con
ditioned.

(2) Good cause exists to grant waiver 
of § 154.63(e) (2) (i) and (ii) as herein
after ordered and conditioned.

The Commission orders. (A) Pursuant 
to the authority of the Natural Gas Act, 
particularly Sections 4 and 5 thereof, and 
the Commission’s Rules and Regulations, 
a public hearing shall be hold concern
ing the lawfulness and reasonableness 
of the increased rates as proposed herein.

(B) Pending hearing and decision as 
to the justness and reasonableness of the 
increased rates proposed by E! Paso, the 
revised tariff sheets filed herein are ac
cepted for filing and suspended for five 
months, that is, until June 1, 1977, at 
which time they will be permitted to be
come effective subject to refund, in the 
manner provided by the Natural Gas Act; 
provided, however, that El Paso shall file 
revised tariff sheets and filing statements 
showing the elimination of costs Included 
in the proposed rates associated with 
facilities which have not been certificated 
and placed in service by June 1,1977, and 
the elimination of construction work in 
progress from rate base; and, provided 
further, El Paso shall file revised tariff 
sheets and filing statements showing the 
elimination of any and .all amounts re
lated to the expected change in valuation 
for royalty purposes of natural gas from 
onshore Federal and Indian oil and gas 
leases, if such change by the TJ.S.GJS. is 
not effective on June i , 1977.

(C) The Commission Staff shall pre
pare and serve top sheets on all parties 
on or before April 1, 1977. (See Admin
istrative Order No. 157.)

(D) A Presiding Administrative Law 
Judge, to be designated fey the Chief Ad

ministrative Law Judge for that purpose 
(See Delegation of Authority, 18 CFR 
3.5(d)), shall convene a settlement con
ference in this proceeding on a date cer
tain within TO days after the sendee of 
top sheets by the Staff, in a hearing or 
conference room of the Federal Power 
Commission, 825 No. Capitol Street, N.E., 
Washington, D.C. 20426. Said Presiding 
Administrative Law Judge is hereby au
thorized to establish such procedural 
dates as may be necessary and to rule 
upon all motions (with the exceptions of 
petitons to intervene, motions to conso
lidate and sever, and motions to dis
miss) , as provided for in the Rules of 
Practice and Procedure.

(E) Waiver of § 154.63(e) (2) (ii) and 
§ 154.63(e) (2) (i) of the Commission’s 
Regulations is hereby granted, subject to 
the limitations and conditons prescribed 
by this order.

(F) The Secretary shall cause prompt 
publication of this order to be made in 
the Federal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary
IFF, Doc.77-518 Filed l-5-T7;8:45 ami]

l Docket No. ER77-116| 
HARTFORD ELECTRIC L IG H T CO.

Amendment to Purchase Agreement W ith  
Respect to Middletown Station

December 29,1976.
Take notice that on December 15. 

1976, The Hartford Electric Light Com
pany (HELCO) tendered for filing a pro
posed Amendment to Purchase Agree
ment with respect to Middletown Sta
tion (Amendment) dated November 1, 
1976 between (1) HELCO and (2) West- 
field Gas and Electric Department 
(Westfield). HELCO states that a change 
has been made to the text of the Pur
chase Agreement with respect to Mid
dletown Station from 5000 kilowatts to 
6248 kilowatts for the period from No
vember 1, 1976 to October 31, 1979.

HELCO states that they were not no
tified of Westfield’s intent to increase 
their entitlement percentage o f Middle- 
town Station until a date which prevent
ed the filing of the Amendment thirty 
days prior to the expected effective date 
of the Amendment. Therefore, HELCO 
requests that the Commission waive the 
thirty day notice period and permit the 
Amendment to become effective as of 
November 1,1976.

HELCO states that copies of this 
Amendment have been mailed or deliv
ered to HELCO, Hartford, Connecticut 
and Westfield, Westfield, Massachusetts.

Any person desiring to be heard or to 
protest said application should file a peti
tion to intervene or protest with the Fed
eral Power Commission, 825 North Capi 
tol Street, N.E., Washington, D.C. 20426, 
in accordance with Sections 1.8 and L10 
of the Commission’s Rules of Practice 
and Procedures (18 CFR 1.8, 1.10). All 
such petitions or protests should fee filed 
on or before January 11, 1977. Protests

FEDERAL REGISTER, V O L. 4 t ,  ( «O . 4— TH UR SDAY, JA N U A R Y  6 , 1977



NOTICES 1297
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make protes
tants parties to the proceedings. Any 
person wishing to become a party must 
file a petition to intervene. Copies of 
this application are on file with the Com
mission and are available for public in
spection,

K enneth F. Plumb.
Secretary.

| PR Doc.77-529 Filed 1-5 77;8:45 am]

[Docket Nos. ER76—322 and ER76-199| 
ILLINOIS POWER CO.

Request for Waiver
D ecember 28,1976.

Take notice that on December 13,1976, 
the Illinois Power Company tendered 
for filing on behalf of itself and nine 
electric cooperative customers a request 
for further waiver of § 35.14(a) (8) of 
the Commission’s Regulations to permit 
a June 1, 1977 date for the Company’s 
compliance filing of its fuel adjustment 
clause.

A letter stating the concurrence of the 
nine electric cooperatives accompanied 
the filing.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10) . All such 
petitions or protests should be filed on or 
before January 12, 1977. Protests will be 
considered by the Commission in deter
mining the appropriate action to be tak
en, but will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this fil
ing are on file with the Commission 
and are available for public' inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc.77-502 Filed 1-6-77:8:45 am]

[Docket No. EB77-47J 
INDIANA & MICHIGAN ELECTRIC CO.

Changes In Rates and Charges
December 28,1976.

Take notice that American Electric 
Power Service Corporation (AEP) on 
December 14,1976, tendered for filing on 
behalf of its affiliate, Indiana & Michigan 
Electric Company (I&M), a letter of 
agreement dated October 4, 1976 to the 
Interconnection Agreement dated June 1, 
1968, between I&M and Central Illinois 
Public Service Company, designated In
diana Rate Schedule FPC No. 67.

AEP states that the letter of agree
ment provides for an increase in the 
minimum energy charge for Emergency 
Service from 17.5 mills to three ($0.03) 
cents per kilowatt hour, proposed to be
come effective December 15,1976. A simi
lar letter agreement between Illinois

Power Company and I&M was recently 
submitted to the Commission as a pro
posed settlement o f FPC Docket No. ER 
76-21 and on September 8, 1976 the 
Commission issued an order approving 
this settlement making it effective as of 
March 2, 1976. AEP also states that since 
the use of Emergency Service under the 
proposed minimum charge cannot be ac
curately determined or estimated, it is 
impossible to determine or estimate the 
increase in revenues resulting from the 
letter of agreement.

Copies of the filing were served upon 
Central Illinois Public Service Company, 
the Public Service Commission of Indi
ana, and the Michigan Public Service 
Commission.

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Power Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, in accordance with Sections 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1,8, 
1.10). All such petitions or protests 
should be filed on or before January 14, 
1977. Protests will be considered by the 
Commission in determining the appro
priate action to be taken, but will not 
serve to make protestants parties to the 
proceeding. Copies of this application are 
on file with the Commission and are 
available for public inspection. <

K enneth F. Plumb,
Secretary.

[ FR Doc.77-503 Filed 1-5-77:8:45 am]

[Docket Nos. RP76-100, RP73-14 (PGA Nos, 
76-4, 76-4a, and 77-la) 1

MICHIGAN WISCONSIN PIPE LINE CO.
Order Accepting for Filing and Suspending 

Proposed Purchased Gas Cost Adjust
ment, Subject to Conditions and Defer
ring Hearing Procedures

D ecember 29,1976.
On December 1, 1976, Michigan Wis

consin Pipe Line Company (Mich-Wise) 
filed revised tariff sheets1 replacing cer
tain tariff sheets which Mich-Wise had 
filed on October 27, 1976, to reflect the 
elimination from rate base of certain 
non-certificated facilities pursuant to 
Ordering Paragraph (A) of the Commis
sion order issued November 24, 1976, in 
Docket Nos. RP76-100 and RP73-4 (PGA 
76-4 and PGA76--4a).

For the reasons hereinafter stated, the 
Commission will accept one tariff sheet 
and permit it to become effective on Nov
ember 1, 1976. The Commission will ac
cept the other tariff sheet and suspend 
it for one day, until November 2, 1976, 
when it will become effective, subject to 
refund.

By order issued May 28, 1976, in 
Docket No. RP76-100, the Commission 
suspended Mich-Wise’s proposed in-

1 Third Substitute Fourteenth Revised 
Sheet No. 27F and Alternate Third Substitute 
Fourteenth Revised Sheet No. SS7F te FPC 
Gas Tariff* Second Revised Volume No. 1.

creased rates for hre months, granting 
waiver of the Regulations subject to the 
condition that Mich-Wise file revised 
tariff sheets to become effective No
vember 1, 1976, reflecting the exclusion 
of non-certificated facilities from its 
rate base. On October 27, 1976, Mich- 
Wisc filed revised tariff sheets and a 
motion to make its suspended rates effec
tive subject to refund. In that these tar
iff sheets did not reflect the exclusion 
of noncertificated facilities from rate 
base, the Commission rejected them by 
order issued on November 24, 1976.

In response to that order, Mich-Wise 
filed the instant tariff sheets, reducing 
the base tariff rates by 0.09 cent per Mcf 
to reflect exclusion of the non-certifi
cated facilities from rate base. The tariff 
sheets also include a 15.26 cents per 
Mcf PGA rate increase reflecting (1) 
a 9.22 cents per Mcf, or $71,791,748 per 
year increase in the current cost of gas 
to reflect increased gas costs resulting 
from Opinion No. 749 and the increase 
in the cost of Canadian gas effective 
September 10, 1976, (2) a 6.04-cent sur
charge to recover $28,952,364 in deferred 
purchased gas costs. Anticipating a one 
day suspension due to the inclusion 
therein of emergency purchases in ex
cess of Opinion No. 770-A rate levels, 
Mich-Wise also filed an alternate PGA 
increase of 14.54 cents per Mcf to be 
effective November 1, 1976, excluding 
such costs. The subject PGA filing re
places a prior filing made on Septem
ber 27, 1976, which had included the 
impact of Opinion No. 770 increases.

The instant filing complies with the 
November 24, 1976, order. On Decem
ber 1, 1976, Mich-Wise also filed a re
vised tariff sheet* to reflect the elimi
nation of the 0.09 cent per Mcf from its 
special Opinion No. 770-rA PGA rate in
crease filing which became effective De
cember 1, 1976, subject to the elimina
tion of the costs associated with non- 
certificated facilities in Docket No. RP 
76-100.®

Our review of Mich-Wisc’s filing indi
cates that the rates included in Third 
Substitute Fourteenth Revised Sheet No. 
27F are based in part on emergency pur
chases made in excess Of Opinion No. 
770-A rate levels. Therefore, the pro
posed rates have not been shown to be 
just and reasonable and may be unjust, 
unreasonable, unduly discriminatory or 
otherwise unlawful.

Accordingly, we shall accept that sheet 
for filing and suspended its effectiveness 
for one day until November 2, 1976, 
when it shall become effective subject to 
refund, as hereinafter ordered and 
conditioned.

Our review of Mich-Wisc’s claimed 
increased purchased gas costs indicates 
that they comply with the standards set 
forth in Docket No. R-406 with the ex-

2 Substitute Fifteenth Revised, Sheet NO. 
27F to FPC Gas Tariff, Second Revised Vol
ume No. 1.

8 Commission Order Issued November 30, 
1976, in Docket Nos. RP73-77 (PGA77-2), 
et al.
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ception of those claimed increased costs 
associated with that portion of emer
gency purchases in excess of Opinion 
No. 770-A rate levels. In addition Mich- 
Wisc revised filings comply with the ref
erenced order and its PGA. Accordingly, 
we shall accept Mich-Wisc’s Alternate 
Third Substitute Fourteenth Revised 
Sheet No. 27F and permit it to be effec
tive on November 1, 1976, inasmuch as 
it does not include emergency purchases 
above Opinion No. 770-A rate levels.

The Commission shall grant waiver of 
Section 154.22 of the Regulations to per
mit these traiff sheets to become effec
tive November 1 and 2, 1976.

The Commission finds: (1) It is nec
essary and appropriate to aid in the en
forcement of the Natural Gas Act that 
hearing procedures on the issue of emer
gency purchases in excess of Opinion No. 
770-A rate levels be deferred pending 
further Commission order and that 
Mich-Wisc’s Third Substitute Fourteenth 
Revised Sheet No. 27F in substitution 
for said sheet originally suspended in 
Docket No. RP76-100 be accepted for 
filing and suspended for one day, to be
come effective November 2, 1976, subject 
to refund.

(2) It is necessary and appropriate 
to aid in the enforcement of the Natural 
Gas Act that Mich-Wisc’s Alternate 
Third Substitute Fourteenth Revised 
Sheet No. 27F, reflecting the elimination 
of emergency purchases in excess of 
Opinion No. 770-A rate levels, be ac
cepted for filing, to become effective No
vember 1, 1976, for one day only.

(3) It is necessary and appropriate 
to aid in the enforcement of the Natural 
Gas Act that, Mich-Wisc’s Substitute 
Fifteenth Revised Sheet No. 27F in sub
stitution for the traiff sheet which be
came effective on December 1, 1976, be 
accepted for filing in order to track the 
special rate increases permitted by Opin
ion No. 770-A.

(4) Good cause exists to grant-waiver 
of Section 154.22 of the Commission’s 
Regulations.

The Commission orders: (A) Mich- 
Wisc’s proposed Third Substitute Four
teenth Revised Sheet No. 27F to its FPC 
Gas Tariff Second Revised Volume No. 1 
is hereby accepted for filing and sus
pended for one day, until November 2, 
1976, when it shall become effective sub
ject to refund.

(B) Mich-Wisc’s proposed Alternate 
Third Substitute Fourteenth Revised 
Sheet No. 27F to its FPC Gas Tariff Sec
ond Revised Volume No. 1 is accepted 
for filing $o be effective for one day only 
on November 1, 1976, subject to refund.:

(C) Mich-Wisc proposed Substitute 
Fifteenth Revised Sheet No. 27F to its 
FPC Gas Tariff Second Revised Volume 
No. 1 is accepted for filing to be effective, 
subject to refund, on December 1, 1976.

(D) The hearing procedures on the is
sue of emergency purchases of gas made 
in excess of Opinion No. 770-A rate levels 
are hereby deferred until further Com
mission order.

(E) To assist in Commission review of 
the emergency purchases and in deter

mining whether a public hearing is nec
essary thereon, Mich-Wisc shall file and 
serve on all its customers and interested 
state commissions within thirty days of 
the issuance hereof the following infor
mation: (1) the pipeline’s need for the 
gas, (2) the availability of other gas sup
plies, <3) the amount of gas obtained 
under the emergency purchases, (4) a 
comparison of the emergency purchase 
price with appropriate market prices in 
the same or nearby areas, and t&) the 
relationship between the purchaser and 
the seller. Upon receipt of this informa
tion, it will be duly noticed for receipt of 
comments' with respect thereto. Should 
our review indicate that the information 
filed and the comments related thereto 
meet the criteria, we shall terminate the 
proceedings and relieve Mich-Wisc of its 
refund obligation. Should our review of 
the information and any comments re
lated thereto indicate that further pro
ceedings are required as to any or all of 
the emergency purchases, they would be 
established by subsequent order.

(F) Waiver of the notice requirements 
of § 154.22 is hereby granted.

(G) The Secretary shall cause prompt 
publication of this order to be issued in 
the F ederal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary.
[PR Doc.77-507 Piled 1-5-77;8:45 am]

[Docket No. ER76-585]
MISSOURI PUBLIC SERVICE CO.

Compliance Filing
December 29,1976.

Take notice that on November 1, 1976, 
Missouri Public Service Company 
(MPSC) filed revised rate schedule 
sheets for the Cities of Eldorado Springs, 
Liberal, Pleasant Hill, and Rich Hill, 
Missouri. MPSC’s filing complies with 
ordering paragraph (C) of the Commis
sion’s Order Accepting In Part And Re
jecting In Part Proposed Rate Changes, 
issued on September 30, 1976, in this 
docket. The revised sheets omit restric
tive resale provisions previously con
tained in the respective cities’ contracts 
with MPSC.1 Copies of the compliance 
letter and the revised rate schedule 
sheets have been sent to the respective 
cities as notification of the changes in 
compliance with the Commission’s Sep
tember 30, 1976 order.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of

1 The last paragraph of Article 1, Page 2 of 
the contracts has been deleted. Designations: 
Eldorado Springs—FPC Electric Rate Sched
ule No. 35; Liberal—FPC Electric Rate Sched
ule No. 30; Pleasant Hill—FPC Electric Rate 
Schedule No. #4; Rich Hill—FPC Electric 
Rate Schedule No. 32.

the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before January 10, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro- 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc.77-510 Filed l-5-77;8:45 ami

[Docket No. CP77-87]
M OUNTAIN FUEL SUPPLY CO.

Application
December 30, 1976.

Take notice that on December 13,1976, 
Mountain Fuel Supply Company (Appli
cant) , 180 East First South Street, Salt 
Lake City, Utah 84139, filed in Docket 
No. CP77-87 an application pursuant to 
Section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing the exchange of 
natural gas with Northwest Pipeline 
Corporation (Northwest) on a deferred 
basis, all as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec
tion.

Applicant proposes to exchange nat
ural gas with Northwest under the terms 
of a deferred gas exchange agreement 
(Agreement) entered into between the 
parties and dated December 10,1976. The 
Agreement, It is stated, calls for the de
livery of natural gas by Applicant to 
Northwest during the period commenc
ing with the granting and acceptance of 
regulatory approval and continuing 
through April 30, 1977, and the reddliv- 
ery of equivalent volumes of gas to Ap
plicant by Northwest beginning June 1, 
1982. The Agreement provides further, 
it is stated, that initial exchange vol
umes shall not exceed an average of 20,- 
000,000,000 Btu’s per day for any seven- 
day period beginning on any Monday 
and shall be limited to a total of 2,000,- 
000,000,000 Btu’s for the entire delivery 
period. It is stated that Northwest will 
redeliver a volume of gas equivalent to 
volumes taken from Applicant plus an 
additional 3.0 percent to compensate Ap
plicant for line loss and compressor fuel. 
Such redeliveries, it is stated, would be
gin on June 1, 1982, and Northwest, it is 
stated, would be required to use its best 
efforts to redeliver no less than twenty 
percent and not more than thirty-five 
percent of the volumes due Applicant 
during each summer season beginning 
on June 1, 1982. It is stated that any 
balance due Applicant as of September 
30, 1986, will be redelivered to Applicant 
during the period June 1, 1987, through 
September 30, 1987, or, at Applicant’s 
option, shall be immediately paid for by 
Northwest.
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It is stated that delivery would be 
made at an existing point of intercon
nection between Applicant’s and North
west’s facilities in Sweetwater County, 
Wyoming. It is further stated that North
west would pay Applicant 40.88 cents per 
1,000,000 Btu’s of natural gas, the cur
rent average price of gas stored in Appli
cant’s Leroy Storage Reservoir, plus an 
additional two cents per 1,000,000 Btu’s 
for all exchange volumes delivered to 
compensate Applicant for alcohol treat
ment and storage withdrawal. It is stated 
that Applicant will pay Northwest 40.88 
cents per 1,000,000 Btu’s upon the re
delivery of exchange volumes.

It is indicated that the exchange vol
umes which Applicant proposes to de
liver to Northwest under the proposed 
exchange agreement would enable 
Northwest partially to offset the 191*8-77 
heating season shortfall of 240,000 Mcf 
per day anticipated from Northwest’s 
Canadian imports  ̂ Applicant estimates 
that it would not require the full with
drawal capacity of its underground stor
age facilities during the 1976-77 winter 
heating season and can, therefore, make 
such unused withdrawal capability avail
able to Northwest under the proposed ex
change. It is indicated* that Applicant 
can, in its sole opinion, discontinue ex
change deliveries when its system re
quires partial or complete restoration of 
service and, furthermore, that Applicant 
would make deliveries to Northwest only 
on those days when one or more of 
Northwest’s firm customers are request
ing service under Northwest’s Rate 
Schedule SGS-1, the Jackson Prairie 
Storage Service.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
20, 1977 file with the Federal Power 
Commission, Washington', D.C. 20426, a 
petition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s Rules of Practice and Pro
cedure <18 CFR 1.8 or 1.10) and the Reg
ulations under the Natural Gas Act <18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a^peti- 
tion to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed
eral Power Commission by Sections 7 and 
15 of the Natural Gas Act and the Com
mission’s Rules of Practice and Proce
dure, a hearing will be held without fur
ther notice before the Commission on 
this application if no petition to inter
vene is filed within the time required 
herein, if the Commission on its own re
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion be
lieves that a formal hearing is required.

further notice of such hearing will be 
duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

K enneth F. Plumb,
S ecreta ry ,

[PR Doc.77-527 Piled 1-5-77:8:45 ami

[Docket No. RP76-106]
NATURAL GAS PIPELINE CO. OF 

AMERICA
Filing in Compliance With Commission 

Order
December 30, 1976.

Take notice that on December 6, 1976, 
Natural Gas Pipeline Company of 
America (Natural) submitted for filing 
as part of its FPC Gas Tariff, Third Re
vised Volume No. 1, the below listed tariff 
sheets, to be effective December 1, 1976.
Third Substitute Thirtieth Revised Sheet

No. 5
Third Substitute Fifth Revised Sheet No. 5A

Natural states that this filing v îs 
made in compliance with Ordering Para
graph (C) of the Commission’s order ac
cepting filing with condition issued June 
30, 1976, at Docket No. RP76-106 to re
duce the Base Rates to reflect the elimi
nation of the costs associated with the 
project proposed at Docket No. CP76-370 
for which temporary certificate was 
issued by Commission’s letter order 
dated November 1, 1976. While the proj
ect had been authorized, Natural was un
able to complete construction in time to 
put the facilities in service by November 
30, 1976; and therefore, the costs asso
ciated with this project were removed 
from the RP76-106 Base Rates to be 
effective subject to refund.

Natural also states that the PGA unit 
adjustment to be effective December 1, 
1976 is at the levels approved to be effec
tive by Commission "Order Accepting for 
Filing and Permitting to Become Effec
tive Pipeline PGA Rate Increases Pur
suant to Opinion No. 770-A,” issued 
November 30, 1976.

Copies of Natural’s Filing and tariff 
sheets, together with supporting data, 
are on file with the Commission and are 
available for public inspection.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with § 1.8 and § 1.10 of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before January 17, 1977. Protests will be 
considered by the Commission in deter
mining the appropriate action to be 
taken, but will not serve to make Pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F . Plumb,
Secretary,

[PR Doc.77-523 Filed 1-5-77:6:45 am]

[Docket No. RP76~106[
NATURAL GAS PIPELINE CO. OF 

AMERICA
Revision to Tariff Sheets Filed Under 

Motion
D ecember 30, 1976.

Take notice that on November 24,1976, 
Natural Gas Pipeline Company of 
America (Natural) requested that the 
below listed tariff sheets be inserted in 
lieu of the corresponding tariff sheets 
filed on October 26, 1976 with its Motion 
to Make Suspended Tariff Sheets Effec
tive: ,
Second Substitute Thirtieth Revised Sheet

No. 5
Second Substitute Fifth Revised Sheet No.

5A.
Natural states that it is concurrently 

filing a PGA unit adjustment in Docket 
No. RP71-125 (PGA 76-9a). The PGA 
adjustment is being filed in accordance 
with Commission Opinion No. 770-A 
issued November 5, 1976. The effect of 
that adjustment is to refile for a PGA 
adjustment previously filed September 
27, 1976 to be effective October 27, 1976. 
As more fully explained in the concur
rently filed PGA transmittal letter, the 
effectiveness of the PGA adjustment was 
deferred to December 1, 1976. The re
filed adjustment has an effect on the 
Sheet Nos. 5 and 5a and Appendix C 
included with Natural's motion filed 
October 26, 1976.

Natural requested that the above listed 
tariff sheets and revised copies of Appen
dix C be inserted in its motion in lieu 
of corresponding tariff sheets and Ap
pendix C sheets filed on October 26,1976.

The Base Rates on the above tariff 
sheets are the same as those previously 
filed under motion, the current and cum
ulative PGA adjustment amounts reflect 
the changes concurrently filed in Docket 
No. RP71-125 (PGA 76-9a).

Natural states that it does not believe 
any waivers of the Commission’s regula
tions are necessary to permit the re
quested substitution, Natural, however, 
requested the Commission to grant such 
waivers as it may deem necessary.

Copies of this filing were mailed to 
Natural’s jurisdictional customers and 
interested state regulatory agencies.

Any person desiring to be heard or to 
protest said application should file . a 
petition to intervene or protest with the 
Federal Power Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, in accordance with § 1.8 and § 1.10 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be filed 
on or before January 17, 1977. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make pro- 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application are on file with the Commis
sion and are available for public inspec
tion.

K enneth F. P lumb, 
Secretary.

[FR Doc.77-525 Piled 1-5-77:8:45 ami
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[Docket No. CP77-841
NORTHERN NATURAL GAS CO. OPERAT
ING AS PEOPLES NATURAL GAS DIVISION

Application
D ecember 30, 1976.

Take notice that on December 9, 1976, 
Northern Natural Gas Company, operat
ing as' and through its Peoples Natural 
Gas Division (Applicant), 2223 Dodge 
Street, Omaha, Nebraska 68102, filed in 
Docket No. CP-7784 an application pur
suant to Section 7 (b) of the Natural Gas 
Act for permission and approval to aban
don the delivery of natural gas to Pan
handle Eastern Pipeline Company (Pan
handle) , all as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec
tion.

It is stated that Applicant and Pan
handle were jointly authorized by the 
Commission’s order issued October 19, 
1971, in Docket Nos. CP71-270 and 
CP71-152 to construct and operate de
livery facilities. Panhandle, it is stated, 
was authorized in the said docket to 
transport up to 20,000 Mcf per day of 
natural gas for'Applicant from the Hu- 
goton Field in Stevens and Grant Coun
ties, Kansas, to Applicant’s intrastate 
pipeline system located in central Kan
sas. Applicant further states that it no 
longer has gas volumes available from 
the Hugoton Field and that it conse
quently advised Panhandle that it would 
exercise its election to terminate the 
transportation agreement.

Applicant states that it proposes to 
leave the two measuring stations, in
stalled to accommodate gas delivery to 
Panhandle, in place as emergency inter
connections with Panhandle.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu
ary 21, 1977, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8 or 1.10) and the Reg
ulations under the Natural Gas Act (18 
CFR 157.10) . All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission’s Rules of Practice and 
Procedure, a hearing will be held with
out further notice before the Commis
sion on this application if no petition to 
intervene is filed within the time re
quired herein, if the Commission on its 
own review of the matter finds that per
mission and approval for the proposed 
abandonment are required by the public

convenience and necessity. I f a petition 
for leave to intervene is timely filed, or if 
the Commission oh its own motion be
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

K enneth F. P lumb, 
Secretary.

|PR Doc.77-̂ 526 Piled l-5-77;8:45 am]

[Docket No. CP77-78]
NORTHERN NATURAL GAS CO.

Application
D ecember 30, 1976.

Take notice that on December 3, 1976, 
Northern Natural Gas Company (Appli
cant) , 2223 Dodge Street, Omaha, Ne
braska filed an application pursuant to 
Section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing the reclassification 
and reassignment of presently authorized 
contract demand service to Interstate 
Power Company (Interstate) all as more 
fully set forth in the application on file 
with the Commission and open to public 
inspection.

Applicant states that its. customer, In
terstate, requested it to seek realignment 
of its Group C Zone 3 contract demand 
service. Applicant indicates that one of 
Interstate’s customers, Armour and 
Company (Armour), is incorrectly clas
sified in Priority 2©r~Armour, it is indi
cated, receives a maximum of 200 Mcf 
of natural gas per day at its plant in 
Mason City, Iowa. It is stated that said 
gas is used for house heat, smoke houses 
and food Jjrocessing exclusively. Appli
cant seeks reclassification for this 200 
Mcf of gas by reassigning it to the en
titlement of Mason City, Iowa. The effect 
would be to transfer 200 Mcf of contract 
demand service from Priority 2C to Pri
ority 1 with no effect on total entitle
ment, it is indicated.

Applicant states that at the appropri
ate time it will submit to the Commission 
a revised service agreement with Inter
state reflecting the proposed changes. 
Applicant claims this proposal will more 
efficiently utilize available sources of 
supply.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu
ary 12, 1977, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party

in any hearing therein must file a peti
tion to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission’s Rules of Practice and Pro
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter
vene is filed within the time required 
herein, if the Commission on its own re
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

K enneth F. P lumb, 
Secretary.

[PR Doc.77-524 Piled 1-5-77;8:45 am|

[Docket No. RP73 8 (PGA 77-4)) 
NORTH PENN GAS CO.

Proposed Changes in FPC Gas Tariff 

D ecember 29, 1976-
Take notice that North Penn Gas 

Company (North Penn) oh December 
13, 1976, tendered for filing proposed 
changes in its FPC Gas Tariff, First Re
vised Volume No. 1, pursuant to its PGA 
Clause for rates to be effective January 
1, 1977.

North Penn states that the proposed 
increase in rates reflects an increase in 
rates filed by Consolidated Gas Supply 
Corporation on December 9, 1976, and 
an increase in rates from Tennessee Gas 
Pipeline Company filed December 1,1976 
both for effectiveness January 1, 1977 
and will increase North Penn’s jurisdic
tional revenues by approximately $341.9 
thousand annually.

North Penn is requesting a waiver of 
any of the Commission’s Rules and Reg
ulations in order to permit the proposed 
rates to go into effect on January 1,1977.

Copies of this filing were served upon 
North Penn’s jurisdictional customers, 
as well as interested state commissions.

Any persons desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with §§ 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). ̂ AU such 
petitions or protests should be filed on 
or before January 12, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make Pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this
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filing are on file with the Commission 
and are available for public inspection.

K enneth F. Plumb,
Secretary.

IF» Doc.77-508 Piled 1-5-77; 8:45 am]

[Docket No. £-9560]
OHIO ELECTRIC CO.

Order Granting Motion To Withdraw 
Complaint and Terminating Docket

December 28, 1976.'
On May 5, 1976, Ormet Corporation 

(Ormet) filed a complaint regarding the 
rate charged Ohio Power Company 
(Ohio Power) by Ohio Electric Company 
(Ohio Electric) and requested an in
vestigation and hearing with respect to 
such rate. On June 18, 1976, Ohio Elec
tric filed an answer to the complaint. On 
July 6, 1976, Ormet moved to strike the 
third affirmative defense by Ohio Elec
tric, and Ohio Electric responded on 
July 16, 1976. On October 7, Ormet filed 
a motion to withdraw its complaint.

Ormet supports its present motion by 
stating that due to a favorable decision 
by the Public Utilities Commission of 
Ohio concerning service to Ormet by 
Ohio Power retaining Ormet’s individual 
power agreement rather than the status 
of tariff customer, the matters com
plained Of in this proceeding will have 
less impact upon it. Further, Ormet be
lieves that its continued participation 
in the present proceeding will strain its 
business relationship with Ohio Power 
and will generate unjustified legal and 
other expenses.

As complainant in the present docket 
moves to voluntarily withdraw its com
plaint against Ohio Electric, the Com
mission grants the motion to withdraw, 
and terminates the docket.

The Commission finds. Good cause 
exists to grant Ormet Corporation’s Mo
tion to Withdraw its Complaint against 
Ohio Electric Company.

The Commission orders. (A) The Mo
tion tó Withdraw the Complaint filed by 
Ormet Corporation against Ohio Electric 
Company on May 5, 1976, is hereby 
granted.

(B) This docket is hereby terminated.
(C) The Secretary shall cause prompt 

publication of this order to be made in 
the Federal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary,
[FR Doc.77-500 Filed l-5-77;8:45 am]

[Docket No. ER77-107]
PACIFIC POWER & LIGH T CO.

Initial Rate Filing 

< D ecember 28,1976.
Take notice that Pacific Power & Light 

Company (Pacific Power) on Decem
ber 13, 1976, tendered for filing, in ac
cordance with Section 35.12 of the Com- 
hiission’s Regulations, a rate schedule

for service to. Pacific Gas and Electric 
Company, San Diego Gas & Electric 
Company and Southern California Edi
son Company (the Companies).

The proposed rate schedule provides 
for provisional delivery of nonfirm hydro 
energy to the Companies. Provisional 
energy not returned to Pacific upon re
quest prior to April 30, 1977, will be paid 
for at a rate of 12 mills per kilowatt- 
hour under the terms and conditions of 
Pacific Power & Light Company FPC 
Electric Tariff, Original Volume No. 2.

Pacific Power requests waiver of the 
Commission’s notice requirements to 
permit this rate schedule to become ef
fective on November 21, 1976 for service 
to Southern California Edison Company 
and on November 24, 1976, for service to 
Pacific Gas and Electric Company and 
San Diego Gas & Electric Company, 
which it claims are the dates of com
mencement of service.

Copies of the filing were supplied to 
the Companies.

Any person desiring to be heard or to 
protest said application should file a peti
tion to intervene or protest with the Fed
eral Power Commission, 825 North Capi
tol Street, N.E., Washington, D.C., 20426, 
in accordance with §§1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before January 7, ,1977. Protests will be 
considered by the Commisison in deter
mining the appropriate action to be 
taken, but will not serve to make pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application are on file with the Commis
sion and are available for public inspec
tion.

K enneth F. Plumb,
Secretary.

[FR Doc.77-499 Filed 1-5-77;8:45 am]

[Docket No. RP73-36 (PGA 77-2)
(DCA 72-1) ]

PANHANDLE EASTERN PIPE LINE CO.
Change In Tariff

D ecember 29,1976.
Take notice that on December 16, 

1976, Panhandle Eastern Pipe Line Com
pany (Panhandle) tendered for filing 
Nineteenth Revised Sheet No. 3-A to its 
F.P.C. Gas Tariff, Original Volume No. 1. 
Panhandle submits that this revised 
tariff sheet reflects rate adjustments as 
follows;

(1) A DCA Commodity Surcharge 
Adjustment pursuant to Section 16.6(e) 
of the General Terms and Conditions of 
its FPC Gas Tariff, Original Volume No. 
1; and

(2) A Rate Adjustment pursuant to 
Section 18.4 of the General Terms and 
Conditions of its FPC Gas Tariff, Origi
nal Volume No. 1; such adjustment re
flecting a proposed Pipeline Supplier 
rate adjustment to be effective concur
rently herewith; and

(3) A PGA Rate Adjustment pursuant 
to Section 18.2 o f the General Terms 
and Conditions of its FPC Gas Tariff, 
Original Volume No. Ï .

An effective date of February 1, 1977 
is proposed.

Panhandle states that copies of its 
filing have been served on all jurisdic
tional customers and applicable stated 
regulatory agencies.

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Power Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, in accordance with § 1.8 and § 1.10 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be filed 
on or before Jan. 12, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro
testants parties to the proceeding. A n y  
person wishing to become a party must 
file a petition to intervene. Copies of this, 
application are on file with the Com
mission and are available for public 
inspection.

K enneth F. Plumb, 
Secretary.

[FR Doc.77-509 Filed l-5-77;8:45 am]

[Docket No. RP73-89 (PGA77-1) ]
SEA ROBIN PIPELINE CO.

Order Accenting for Filing and Permitting
r  Tariff Sheet To  Become Effective

D ecember 29, 1976.
On November 22,1976, Sea Robin Pipe

line Company tendered for filing a re
vised tariff sheet1 seeking an increase 
in its rates of 22.06tf per Mcf under its 
PGA clause. The rate increase is intended 
to recover increased costs resulting from 
producer rate increases pursuant to 
Opinion No. 770-A and includes a sur
charge to recover amounts in its deferred 
gas cost account. The revised tariff sheet 
would increase Sea Robin’s revenues by 
$34.9 million. Sea Robin seeks to place 
the revised sheet into effect on Janu
ary 1, 1977.

Sea Robin’s filing is based in part on 
purchases from Mesa Offshore Company 
(Mesa) as if Mesa qualified as a small 
producer. By order issued December 31, 
1975, in Sea Robin’s Docket No. RP73-89 
(PGA76-1), Mesa was required, inter 
alia, to show cause why it should not re
duce its rates and make refunds. This 
matter is still pending. We shall permit 
Sea Robin’s revised tariff sheet to be
come effective on January 1, 1977, sub
ject to the outcome of the Mesa show 
cause proceeding.

The Commission orders. (A) Sea 
Robin’s revised tariff sheet filed herein 
is accepted for filing and permitted to 
become effective on January 1,1977, sub
ject to the outcome of the proceedings in 
Docket No. RP73-89 (PGA76-1).

1 Twelfth. Revised Sheet No. 4 to its FPC 
Gas Tariff, Original Volume No. 1.
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(B) The Secretary shall cause prompt 
publication of this order in the F ederal 
R egister.

By thé Commission.
K enneth F. Plumb,

Secretary.
{PR Doc.77-515 Filed l-5-77;8:45 am]

[Docket No. G-4715]
SOUTHERN NATURAL GAS CO. AND

TENNESSEE GAS PIPELINE CO., A
DIVISION OF TENNECO INC.

Petition To Amend
December 29, 1976.

Take notice that on December 7, 1976, 
Southern Natural Gas Company 
(Southern) , P.O. Box 2563, Birmingham, 
Alabama 35202, and Tennessee Gas Pipe
line Company, a Division of Tenneco, Inc. 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77001, filed in Docket No. G-4715 
a petition to amend the Commission’s 
order issued pursuant to Section 7 (c) of 
the Natural Gas Act of February 25,1955 
(14 FPC 577), as amended by orders 
issued June 5, 1962 (27 FPC 1113), July 
31, 1963 (30 FPC 419), February 1, 1968 
(39 FPC 124), March 24, 1969 (41 FPC
407) and May 6, 1976 (55 FPC------), in
the instant docket so as to authorize the 
establishment of three additional de
livery points from Southern to Tennessee 
and one additional delivery point from 
Tennessee to Southern, the deletion of 
two existing delivery points from Ten
nessee to Southern, the exchange of gas 
at the election of either party at two 
delivery points; and to authorize as 
points of exchange eight existing points 
of interconnection between the facilities 
of either Southern or Tennessee and a 
third party, at which interconnections 
either Southern or Tennessee is currently 
authorized to exchange gas with such 
third party, all as more fully set forth 
in the petition to amend which is on file 
with the Commission and open to public 
inspection.

It is stated that Southern and Tennes
see have entered into an Exchange 
Agreement dated November 5, 1976, 
which updates, revises and supersedes 
their original exchange agreement dated 
October 1, 1954. The Superseding Exr 
change Agreement, it is stated, proposed 
to add South Pass Block 6, Bastian Bay, 
Plaquemines Parish, Louisiana, and Past 
Tembalier Island, Lafourche Parish, 
Louisiana, as delivery points from South 
em to Tennessee and South Pass Block 
62 as a delivery point from Tennessee to 
Southern, to delete Eloi Bay and Bastian 
Bay both located in Plaquemines Parish, 
Louisiana, as delivery points from Ten
nessee to Southern and to exchange gas 
at the election of either party at the En
terprise delivery point in Clark County, 
Mississippi and at Pugh delivery point in 
Lowndes County, Mississippi. The Super
seding Agreement further proposes 
points of exchange at the following 
existing points of interconnection with 
either Southern or Tennessee: Shady side 
(St. Mary Parish, Louisiana), Perryville
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No. 1 (Ouachita Parish, Louisiana), Epps 
(West Carroll Parish, Louisiana), Perry
ville No. 2 (Morehouse Parish, Louisi
ana) , Kosciusko No. 1 (Attala County, 
Mississippi), Kosciusko No. 2 (Attala 
County, Mississippi), Venice (Plaque
mines Parish, Louisiana), and Erath 
(Vermilion Parish, Louisiana).

Petitioners state that no new or addi
tional facilities are required for the 
points proposed, nor would the proposal 
have any adverse effect upon their ability 
to serve their respective existing custom
ers.

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
January 13, 1977, file with the Federal 
Power Commission, Washington, D.C. 
20426, a petition to intervene or a pro
test in accordance with the requirements 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8 or 1.10) and 
the Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac
tion to be taken but will not serve to make 
the protestants parties to the proceed
ing. Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accordance 
with the Commission’s Rules.

K enneth F. Plumb, 
Secretary.

[FR Doc.77-512 Filed l-5-77;8:45 am]

[Docket No. RP77-19]
TRANSWESTERN PIPELINE CO.

Order Accepting for Filing and Suspending 
Proposed Rate Increase and Establishing 
Procedures

December 29, 1976.
On December 1, 1976, Transwestern 

Pipeline Company (Transwestern) ten
dered for filing in the above docket cer
tain revised tariff sheets to its FPC Gas 
Tariff, Second Revised Volume No. I.1 
Transwestern is proposing to increase its 
'rates by approximately $39 million an
nually for jurisdictional natural gas sales 
and services, based on actual costs for 
the 12 months ended August 31, 1976, as 
adjusted for known and measurable 
changes through May 31, 1977. Trans
western seeks to make its proposed rate 
increase effective on January 1, 1977, 30 
days after filing. For the reasons here
inafter stated, the Commission shall ac
cept Transwestem’s proposed rate in
crease for filing, suspend it for five 
months, or until June 1, 1977, when it 
shall be permitted to become effective, 
subject to refund.

Public notice of Transwestem’s filing 
was issued on December 9, 1976, provid
ing for protests or petitions to intervene 
to be filed on or before December 27, 
1976.

1 First Revised Sheet Nos. 1, 23, 24, 50, 63, 
74, 76, and 78 and Sixth Revised Sheet Nos. 5 
and 6.

Transwestern states the principal rea
sons for its proposed rate increase are 
(1) increases in the cost of labor and 
other expenses, (2) a higher claimed rate 
of return, (3) a higher claimed deprecia
tion rate, (4) increased Federal and state 
income taxes, and (5) lower sales vol
umes.

In addition to the proposed increase 
in rates, Transwestern also proposes to 
amend its tariff to establish a $10 per 
Mcf unauthorized overrun penalty and 
to increase interest on unpaid bills from 
6 to 9 percent annually. Transwestern al
so proposes to incorporate in its tariff a 
30 day notice requirement applicable to 
tracking provisions in accordance with 
the Commission’s Regulations.

Based on a review of Transwestern’s 
filing herein, the Commission finds that 
the proposed higher rates and tariff 
amendments have not been shown to be 
just and reasonable and may be unjust, 
unreasonable, unduly discriminatory, or 
otherwise unlawful. Accordingly, the 
Commission shall accept Transwestern’s 
proposed rate increase for filing'and sus
pend its use for five months, or until 
June 1, 1977, when it shall be permitted 
to become effective, subject to refund, in 
the manner prescribed by the Natural 
Gas Act, and shall set the matter for 
hearing.

The Commission finds. It is necessary 
and proper in the public interest and in 
carrying out the provisions of the Natu
ral Gas Act that the Commission enter 
upon a hearing concerning the lawful
ness of the increased rates and charges 
and tariff revisions proposed by Trans
western, and that the same be accepted 
for filing and suspended in the manner 
prescribed by the Natural Gas Act.

The Commission orders. (A) Pursuant 
to the authority of the Natural Gas Act, 
particularly Sections 4 and 5 thereof, and. 
the Commission’s rules and regulations, 
a public hearing shall be held concern
ing the lawfulness of the increased rates 
and tariff modifications proposed herein 
by Transwestern.

(B) Pending hearing and decision 
thereon, Transwestern’s proposed rate 
increase and tariff modifications are ac
cepted for filing and suspended for five 
months, or until June 1, 1977, when they 
shall be permitted to become effective, 
subject to refund,, in the manner pre
scribed by the Natural Gas Act.

(C) The Commission staff shall pre
pare and serve top sheets on all parties 
on or before April 1,1977.

(D) A Presiding Administrative Law 
Judge, to be designated by the Chief Ad
ministrative Law Judge for that purpose 
(See Delegation of Authority, 18 CFR 
3.5(d) ), shall convene a settlement con
ference in this proceeding on a date cer
tain within 10 days after the service of 
top sheets by the Staff, in a hearing or 
conference room of the Federal Power 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. Said Pre
siding Administrative Law Judge Js here
by authorized to establish such further 
procedural dates as may be necessary 
and to rule upon all motions (with the
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exceptions of petitions to intervene, mo
tions to consolidate and sever, and mo
tions to dismiss), as provided for in the 
Rules of Practice and Procedure.

(E) The Secretary shall cause prompt 
publication of this order in the F ederal 
R egister.

By the Commission.
K enneth F. P lumb,

Secretary.
[FR Doc.77-520 Filed l-5-77;8:45 am]

[Docket No. RP73-35 and RP74-89 
(PGA 77-2 (AP 77-1) ]

TR U NK LIN E GAS CO.
Change in Tariff

December 29, 1976.
Take notice that on December 16,1976, 

Trunkline Gas Company (Trunkline) 
tendered for filing Eighteenth Revised 
Sheet No. 3-A to its FPC Gas Tariff, 
Original Volume No. 1. Trunkline sub
mits that this revised tariff sheet reflects 
rate adjustments as follows:

(1) An Advance Payment tracking ad
justment pursuant to Article V of the 
Agreement as to Rates and Related Mat
ters in Docket No. RP74-89, approved by 
the Commission’s Order dated July 9, 
1975; and

(2) A Purchased Gas Transmission 
and Compression tracking adjustment 
pursuant to Article VI of the Agreement 
as to Rates and Related Matters in 
Docket No. RP74-89, approved by the 
Commission’s Order dated July 9, 1975; 
and

(3^A PGA Rate Adjustment pursuant 
to Section 18 of the General Terms and 
Conditions of its FPC Gas Tariff, Origi
nal Volume No. 1.

An effective date of February 1, 1977 is 
proposed^

Trunkline states that copies of its fil
ing have been served on all jurisdictional 
customers and applicable state regula
tory agencies.

Any person desiring to be heard or to 
protest said application should file a pe
tition to intervene or protest with the 
Federal Power Commission, 825 North 
Capitol Street, N.E., Washington, D.C., 
20426, in accordance with § 1.8 and § 1.10 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be filed 
on or before Jan. 12, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make protes- 
tants parties to the proceeding. Any per
son wishing to become a party must file 
a petition to intervene. Copies o f this ap
plication are on file with the Commis
sion and are available for public inspec
tion.

K enneth F. Plumb, 
Secretary.

[FR Doc.77-514 Filed l-5-77;8:45 am]

[Docket No. CP77-92]
TRUNKLIN E GAS CO. AND PANHANDLE 

EASTERN PIPE LINE CO.
Application

December 28, 1976.
Take notice that on December 15,1976, 

Trunkline Gas Company and Panhan
dle Eastern Pipe Line Company (Appli
cants) , P.O. Box 1642, Houston, Texas 
77001, filed in Docket No. CP77-92 a joint 
application pursuant to Section 7 of the 
Natural Gas Act and the regulations 
thereunder for a certificate of public 
convenience and necessity and for a 
temporary certificate authorizing the 
transportation of natural gas on behalf 
of Northern Natural Gas Company 
(Northern), all as more fully set forth 
in the application which is on file with 
the Commission and open . to public 
inspection.

Applicants propose to transport 13,000 
Mcf of gas on a firm basis and 6,500 
Mcf of gas on a best-efforts basis for.the 
account of Northern utilizing the capac
ity of their respective systems and the 
capacity obtained by Trunkline from 
Stingray Pipeline /Company (Stingray) 
and Natural Gas Pipeline Company of 
America (Natural).

Northern has made arrangements with 
Natural whereby Natural will transport 
the gas purchased by Northern from 
West Cameron Block 543 to Stingray’s 
existing pipeline in West Cameron Area, 
South Addition, Block 565. Trunkline has 
made arrangements with Natural where
by Natural will transport the gas from 
the terminus of Stingray’s offshore facil
ities to Trunkline’s onshore facilities. 
The gas will be transported by Appli
cants to Longville, Louisiana, under a 
transportation agreement between Ap
plicants and Northern dated October 27, 
1976. The gas will then be further trans
ported throughout Applicants’ facilities 
to the ultimate point of redelivery to 
Northern in Kiowa County, Kansas, near 
Mullinville. This latter transportation 
service is pursuant to a transportation 
agreement dated September 24, 1976, 
which is the subject of Applicants’ ap
plication at Docket No. CP77-17. For the 
transportation service from offshore 
Louisiana to Longville, Northern will pay 
a monthly charge of Forty Thousand 
One Hundred Seven Dollars ($40,107).

As partial consideration for this 
transportation service, Northern has 
agreed to sell Panhandle up to twenty 
percent (20%) of the volumes delivered 
at the point of receipt.

Applicants also seek authorization to 
effectuate a transportation agreement 
between Applicants which provides for 
the transportation by Trunkline of the 
gas purchased by Panhandle from 
Northern. In consideration for said 
transportation Panhandle will pay 
Trunkline a monthly charge of Twenty- 
four Thousand Nine Hundred Fifty- 
one Dollars ($24,951).
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It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person desir
ing to be heard or to make any protest 
with reference to said application should 
on or before Ja'nuary 3,1977. file with the 
Federal Power Commission, Washing
ton, D.C., 20426, a petition to intervene 
or a protest in accordance with the re
quirements of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com
mission will be considered by it in de
termining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in the subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission’s Rules of Practice and Pro
cedure, a hearing will be held without 
further notice before the Commission 
on this application if no petition to in
tervene is filed within the time herein, 
if the Commission on its own review of 
the matter finds that an abandonment 
is required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com
mission on its own motion believes that 
a formal hearing is required, further no
tice of such hearing will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.

! K enneth F. Plumb,
Secretary.

[FR Doc.77-505 Filed 1-5-77;8 ;45 am]

[Docket No. ER77-114]
UTAH POWER & LIGH T CO.

Interconnection Agreement
December 29, 1976.

Take notice that on December 15, 
1976, Utah Power & Light Company 
Utah states that this Service Schedule 
Service Schedule IV providing for the in
terchange of energy between Utah and 
The Washington Water Power Company. 
Utah states that this Service Schedule 
is agreed to under and as part of the In
terconnection Agreement dated April 21, 
1965, between The Washington Water 
Power Company, Idaho Power Company, 
The Montana Power Company, Pacific 
Power & Light Company, and Utah, 
which is on file with the Federal Power 
Commission as Utah Power & Light Com
pany Rate Schedule FPC No. 103. Utah 
requests that the filing be accepted re
troactively as of August 1, 1976. ‘
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Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with § 1.8 and § 1.10 of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before January 10, 1977. Protests will 
be considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make Pro
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F. Plumb,
Secretary.

[PR Doc.77-521 Piled l-5-77;8:45 am]

[Docket No. ER77-92]
VIRGINIA ELECTRIC AND POWER CO.

Contract Supplement
December 28, 1976.

Take notice that on December 3, 1976, 
Virginia Electric and Power Company 
(Virginia) tendered for filing a Contract 
Supplement dated August 26,1976, to the 
Agreement designated as Virginia’s Rate 
Schedule FPC No. 85-50 between Vir
ginia and Southside Electric Cooperative.

Said supplement requests Commission 
authorization for the relocation of 
metering facilities from 12.5 kV to 34.5 
kV at Cherry Hill Delivery Point, located 
on the south side of Route 659 approxi
mately 0.5 mile east of Route 619 near 
Dinwiddie, Dinwiddie County, Virginia.

Virginia requests an effective date as 
that of the date connection of facilities 
which is August 27,1976.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu
ary 10, 1977, file with the Federal Power 
Commission, Washington, D.C. 20426, 
petitions to intervene or protest in ac
cordance with the requirements of the 
Commission’s Rules of Practice and Pro
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con
sidered by it in determining the appro
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be
come parties to a proceeding or to par
ticipate as a party in any hearing therein 
must file petitions to intervene in ac
cordance with the Commission’s Rules. 
The application is on file with the Com
mission and is available for public 
inspection.

K enneth F. P lumb, 
Secretary.

[PR Doc.77-498 Filed l-5-77;8:45 am]

FEDERAL RESERVE SYSTEM
BANKS OF IOWA, INC.

Acquisition of Bank
Banks of Iowa, Inc., Cedar Rapids, 

Iowa, has applied for the Board’s ap

proval under section 3(a) (3) of the Bank 
Holding Company Act (12 U.S.C. 1842(a)
(3)) to acquire 80 percent or more of the 
voting shares of First Trust & Savings 
Bank, Davenport, Iowa. The factors that 
are considered in acting on the applica
tion are set forth in section 3(c) of the 
Act (12 U.S.C. 1842(c)).

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in writ
ing to the Secretary, Board of Governors 
of the Federal Reserve System, Washing
ton, D.C. 20551, to b£. received not later 
than January 27,1977.

Board of Governors of the Federal Re
serve System, December 30, 1976.

T heodore E. Allison, 
Secretary of the Board.

[PR Doc.77-448 Filed l-5-77;8:45 am]

FIRST INTERNATIONAL BANCSHARES, 
INC.

Acquisition of Bank
First International Bancshares, Inc., 

Dallas, Texas, has applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842<a) (3)) to acquire 100 percent (less 
directors’ qualifying shares) of the voting 
shares of Beaumont State Bank, Beau
mont, Texas. The factors that are con
sidered in acting on the application are 
set forth in 3(c) of the Act (12 U.S.C. 
1842(c)).

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in writ
ing to the Secretary, Board of Governors 
of the Federal Reserve System, Washing
ton, D.C. 20551, to be received not later 
than January 27,1977.

Board of Governors of the Federal Re
serve System, December 30,1976.

T heodore E. A llison, 
Secretary of the Board.

[PR Doc.77-449 Piled l-5-77;8:45 am]

KRUSE INSURANCE AGENCY, INC.
Formation of Bank Holding Company

Kruse Insurance Agency, Inc., Mineola, 
Iowa, has applied for the Board’s ap
proval under section 3(a) (1) of the Bank 
Holding Company Act (12 U.S.C. 1842 
(a) (1)) to become a bank holding com
pany through acquisition of 80 percent 
or more of the voting shares of Mineola 
State Bank, Mineola, Iowa. The factors 
that are considered in acting on the ap
plication are set forth in section 3(c) of 
the Act (12 U.S.C. 1842(c)).

Kruse Insurance Agency, Inc., Mineola, 
Iowa has also applied, pursuant to sec
tion 4(c) (8) of the Bank Holding Com
pany Act (12 U.S.C. 1843(c)(8)) and 
section 225.4(b) (2) of the Board’s Reg
ulation Y (12 CFR 225.4(b) (2 )), for per
mission to acquire voting shares of Min-

eola State Bank, Mineola, Iowa. Notice of 
the application was published on No
vember 24, 1976 in Glenwood Opinion- 
Tribune, a newspaper circulated in Mills 
County, Iowa.

Applicant states that the proposed sub
sidiary would engage in the activities of 
insurance sales related to extensions of 
credit by Mineola State Bank, including 
credit life, accident or health. Such ac
tivities have been specified by the Board 
in section 225.4(a) of Regulation Y as 
permissible for bank holding companies, 
subject to Board approval of individual 
proposals in accordance with the pro
cedures of section 225.4(b).

Interested persons may express their 
views on the question whether consum
mation of the proposal can “reasonably 
be expected to produce benefits to the 
public, such as greater convenience, in
creased competition, or gains in effi
ciency, that outweigh possible adverse ef
fects, such as undue concentration of re
sources, decreased or unfair competition, 
conflicts of interests, or unsound banking 
practices.”  Any request for a hearing on 
this question should be accompanied by 
a statement summarizing the evidence 
the person requesting the hearing pro
poses to submit or to elicit at the hearing 
and a statement of the reasons why this 
matter should not be resolved without a 
hearing.

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago.

Any views or requests for hearing 
should be submitted in writing and re
ceived by the Secretary, Board of Gov
ernors of the Federal Reserve System, 
Washington, D.C. 20551, not later than 
January 27,1977.

Board of Governors of the Federal Re
serve System, December 30,1976.

T heodore E. A llison, 
Secretary of the Board.

[PR Doe.77—450 Piled l-5-77;8:45 am]

FEDERAL TRADE COMMISSION
[Pile No. 762 3107]

CEZAR, LTD., E T  AL.
Consent Agreement With Analysis To Aid 

Public Comment
Pursuant to section 6(f) of the Federal 

Trade Commission Act, 38 Stat. 721, 15 
U.S.C. 46 and § 2.34 of the Commission’s 
rules of practice (16 CFR 2.34, 40 FR 
15236, April 4, 1975), notice is hereby 
given that the following consent agree
ment containing a consent order to cease 
and desist and an explanation thereof, 
having been filed with and provisionally 
accepted by the Commission, has been 
placed on the public record for a period 
of sixty (60) days. Public comment is 
invited on or before March 6, 1977. Such 
comments or views will be considered by 
the Commission and will be available for 
inspection and copying at its principal 
office in accordance with § 4.9(b) (14) of 
the Commission’s rules of practice (16 
CFR 4.9(b) C14), 40 FR 15236, April 4, 
1975). Comments should be directed to:
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Office., of the Secretary, Federal Trade Com
mission, 6th street & Pennsylvania Avenue,
NW., Washington, D .0.20580.

Cezar, Ltd., ex al,
FILE NO. 762 8107

Analysis of Proposed Consent Order To 
Aid Public Comment

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Cezar, Ltd., and Wil
liam Arnold.

The proposed order has been placed on 
the public record for sixty (60) days for 
reception of comments by the public. 
Comments received during this period 
will become part of the public record. 
After sixty (60) days, the Commission 
will again review the agreement and the 
comments received and will decide 
whether it should withdraw from the 
agreement or make final the agreement’s 
proposed order.

Cezar Ltd., is a New York corporation 
and is a manufacturer and distributor of 
men’s and boys’ shirts. William Arnold 
is the secretary of the corporation. He 
controls and is responsible for the firm’s 
acts and practices during the period 
when the violations are alleged to have 
occurred. .

The complaint alleges that respond
ents falsely represented the constituent 
fibers on labels attached to their shirts, 
and failed to disclose the percentages of 
such fibers. It further alleges that they 
sold the shirts with labels which failed to 
disclose the true generic names of the 
fibers present. Finally, the complaint al
leges that the respondents failed to 
maintain proper records showing the 
fiber content of the shirts.

The consent order prohibits Cezar, 
Ltd., and William Arnold from falsely 
and deceptively labeling or otherwise 
misrepresenting the textile fiber content 
of textile products. In addition, the order 
requires respondents to disclose the 
generic name of a fiber in conjunction 
with the use of a fiber trademark. It fur
ther requires respondents to maintain 
records of the textile fiber content of 
textile products in accordance with the 
provisions of the Textile Act.

The order is generally designed to pre
vent deception as to the fiber content of 
clothing and to protect competitors from 
unfair competition.

The purpose of this analysis is to 
facilitate public comment on the pro
posed order and it is not intended to 
constitute an official interpretation of 
the agreement and proposed order or to 
modify in any way their terms.
United States of A merica Before F ed

eral T rade Commission
{File No. 762 3107]

agreement containing consent order to
CEASE AND DESIST

In the matter of Cezar Ltd., a corpora
tion, and William Arnold,. individually 
and as an officer of said corporation.

The Federal Trade Commission having 
initiáted an Investigation of certain acts 
and practices of Cezar Ltd., a corpora

tion, and William Arnold, individually 
and as an officer of said corporation, 
hereinafter sometimes referred to as pro
posed respondents, and it now appear
ing that proposed respondents are willing 
to enter into an agreement containing an 
order to cease and desist from the use 
of the acts and practices being investi
gated;

It is hereby agreed by and between 
Cezar Ltd., by its duly authorized officer, 
and William Arnold, individually and as 
an officer of said corporation, and counsel 
for the Federal Trade Commission that;

1. Proposed respondent, Cezar Ltd., is 
a corporation organized, existing and do
ing business under and by virtue of the 
laws of the State of New York, with its 
office and principal place of business lo
cated at 232 Madison Avenue, New York, 
New York 10016.

Proposed respondent William Arnold 
is an officer of said corporation. He for
mulates, directs and controls the policies, 
acts and practices of said corporation, 
and his address is the same as that of 
said corporation.

2. Proposed respondents admit all the 
jurisdictional facts set forth in the draft 
of the complaint here attached.

3. Proposed respondents waive:
(a) Any further procedural steps;
(b) The requirement that the Com

mission’s decision contain a statement of 
findings of fact and conclusions of law; 
and

(c) All rights to seek judicial review 
or otherwise to challenge or contest the 
validity of the order entered pursuant 
to this agreement.

4. This agreement shall not become a 
part of the public record of the proceed
ing unless and until it is accepted by the 
Commission. If this agreement is ac
cepted by the Commission it, together 
with the draft of complaint contemplated 
thereby, will be placed on the public rec
ord for a period of sixty (60) days and 
information in respect thereto publicly 
released; and such acceptance may be 
withdrawn by the Commission if com
ments or views submitted to the Commis
sion disclose facts or considerations 
which indicate that the order contained 
in the agreement is inappropriate, im
proper, or inadequate.

5. This agreement is for settlement 
purposes only and does not constitute an 
admission by proposed respondents that 
the law has been violated as alleged in 
the draft of complaint here attached.

6. This agreement contemplates that 
if it is accepted by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the Com
mission’s rules, the Commission may, 
without further notice to proposed re
spondents, (1) issue its complaint cor
responding in form and substance with 
the draft of complaint here attached and 
its decision containing the following 
order to cease and desist in disposition 
of the proceeding and (2) make infor
mation public in respect thereto.

When so entered, the order to cease 
and desist shall have the same force and 
effect and may be altered, modified or

set aside in the saine mariner! and within 
the same time provided by statute for 
other orders. The order shall become final 
upon, service. Mailing of the complaint 
and decision containing the agree-to 
order to proposed respondents’ address 
as* stated in this agreement shall con
stitute service. Proposed respondents 
waive any right they may have to any 
other manner of service. The complaint 
may be used in construing the terms of 
the order, and no agreement, under
standing, representation or interpreta
tion not contained in the order or the 
agreement may be used to vary or con
tradict the terms of the order.

7. Proposed respondents have read the 
proposed complaint and order contem
plated hereby, and they understand that 
once the order has been issued, they will 
be required to file one or more compliance 
reports showing that they have fully 
complied with the order, and that they 
may be liable for a civil penalty in the 
amount provided by law for each viola
tion of the order after it becomes final.

O rder

It is ordered, That respondents Cezar 
Ltd., a corporation, its successors and as
signs and its officers, and William Arnold, 
individually and as an officer of said 
corporation, and respondents’ represent
atives, agents and employees, directly or 
through any corporation, subsidiary, 
division, or any other device, in connec
tion with the introduction, sale, adver
tising or offering for sale in commerce, 
or the transportation or causing to be 
transported in commerce, or the impor
tation into the United States of any 
textile fiber product; or in connection 
with the sale, offering for sale, adver
tising, delivery, transportation, or caus
ing to be transported, of any textile fiber 
product which has been advertised or 
offered for sale in commerce; or in con
nection with the sale, offering for sale, 
advertising, delivery, transportation or 
causing to be transported, after shipment 
in commerce of any textile fiber product, 
as the terms “commerce” and “textile 
fiber product” are defined in the Textile 
Fiber Products Identification Act, do 
forthwith cease and desist from:

1. Misbranding textile fiber products 
by:

a. Falsely or deceptively stamping, 
tagging, labeling, invoicing or otherwise 
identifying such products as to the name 
or amount of the constituent fibers con
tained therein;

b. Failing to affix a stamp, tag, label 
or other means of identification to each 
such product showing in a clear, legible 
and conspicuous manner each element of 
information required to be disclosed by 
section 4(b) of the Textile Fiber Prod
ucts Identification Act;

c. Using a fiber trademark on labels 
affixed to textile fiber products without 
the generic name of the fiber appearing 
in immediate conjunction therewith in 
type or lettering of equal size and 
conspicuousness.

2. Failing to maintain and preserve 
proper records of fiber content of textile 
fiber products manufactured by respond
ents, as required by section 6(a) of the

FEDERAI REGISTER, VOL. 42, N O . 4— THURSDAY, JANUARY 6, 1977



1306 NOTICES

Textile Tiber Products Identification Act 
and Rule 39 of the rules and regulations 
promulgated thereunder.

It is further ordered, That respond
ents notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent 
such as dissolution, assignment or sale 
resulting in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries or any other change in 
the. corporation which may affect com
pliance obligations arising out of the 
order.

It is further ordered, That the in
dividual respondent named herein 
promptly notify the Commission of each 
change in business or employment 
status, which includes discontinuance of 
his present business or employment and 
each affiliation with a new business or 
employment, for ten (10) years follow
ing the effective date of this order. Such 
notice shall include respondent’s cur
rent business address and a description 
of the business or employment in which 
he is engaged as well as a 'description of 
his duties and responsibilities. The ex
piration of the notice provision of this 
paragraph shall not affect any other 
obligations arising under this order.

It is further ordered, That the respond
ents herein shall within sixty (60) days 
after service unnn thpm of this order, 
file with the Commission a report, in 
writing, setting forth in detail the man
ner and form in which they have com-, 
plied with this order.

James A. T obin, 
Acting Secretary.

[PR Do«.77-418 Piled l-6-77;8:45 am]

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 

Receipt of Report Proposals
The following requests for clearance of 

reports intended for use in collecting in
formation from the public was received 
by the Regulatory Reports Review Staff, 
GAO, on December 29,1976. See 44 U.S.C. 
3512 (c) and (d ). The purpose of publish
ing this notice in the Federal R egister 
is to inform the public of such receipt.

The notice includes the title of each re
quest received; the name of the agency 
sponsoring the proposed collection of in
formation; the agency form number, if 
applicable; and the frequency with which 
the information is proposed to lie 
collected.

Written comments on the proposed 
FEA requests are invited from all inter
ested persons, organizations, public 
interest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed re
quests, comments (in triplicate) must be 
received on or before January 24, 1977, 
and should be addressed to Mr. John M. 
Lovelady, Acting Assistant Director, 
Regulatory Reports Review, United 
States General Accounting Office, Room 
5216, 425 I Street, NW, Washington, DC 
20548.

Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff, 202-376-5425.

F ederal Energy Administration

FEA requests an extension no change 
clearance of the Form FEA-100A en
titled “Producers and Wholesale Pur
chaser-Resellers Monthly Report.” This 
form is designed to provide summary 
data regarding product availability in 
inventory, product supply (production, 
imports, purchases and exchanges) and 
the demand on inventory and supply for 
the current month, the preceding month 
and the following month. This informa
tion is mandatory under 10 CFR 211, 
Subparts D & E, issued pursuant to the 
Federal Energy Administration Act of 
1973 (Pub. L. 93-275) as amended by the 
Energy Policy and Conservation Act 
(Pub. L. 94-163). FEA estimates the 
number of respondents to be approxi
mately 1,000 and the reporting burden 
to be 2 hours per response. Potential 
respondents are,refiners, importers, sup
pliers and certain resellers of propane 
and butane.

FEA requests an extension no change 
clearance of the Form FEO-17, “Re
quest For Assismment Of A Supplier Or 
Adjustment Of Base Period Supply 
Volume.” The FEO-17 is not a manda
tory form but is required to obtain bene
fit, such as, assignment of a supplier. 
The Mandatory Petroleum Allocation 
Program established 1972 as the base 
period for current petroleum allocation. 
However, FEA realizes that economic 
growth and changing use patterns neces
sitate adiustments to initial allocations. 
The FEO-17 provides a tool for whole
sale purchasers to apply for the base 
period supply volume. FEA estimates po
tential respondents to number approxi
mately 20.000, each filing one response 
per year. FEA estimates burden to aver
age one hour to complete the form.

Norman F. Hbyl,
Regulatory Reports Review Officer.
]FR Doc.77-550 Filed l-5-77;8:45 am]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration

A B B O TT LABORATORIES
Withdrawal^ of Food Additive Petition and

Filing of Petition for Affirmation of
GRAS Status

Correction
In FR Doc. 76-36751, appearing on 

page 55240 in the issue for Friday, De
cember 17, 1976, the following changes 
should be made;

1. The last word in the seventh line 
of the fourth full paragrph in column 
three should read, “benzoic” .

2. The third line of the fifth full para
graph in > column three should read, 
“ 121.40) is filed by FDA. There is no 
pre-” .

[Docket No. 76N-0479; DESI 5963]
CERTAIN SULFONAMIDE OPHTHALMIC 

OINTM ENTS AND SOLUTION
Drug for Human Use; Drug Efficacy Study 

Implementation; Followup Notice and 
Opportunity for Hearing

Correction
In FR Doc. 76-36750, appearing at page 

55241 in the issue for Friday, December 
17, 1976, make the following changes:

1. In the first column, page 55241, in 
the third line of the thirdjull paragraph 
beginning with “NDA 7-757”, the second 
word should read “Roche” .

2. In the second column, in paragraph 
numbered 3, in the fifth line, “February 
15, 1977 ’, should have been inserted.

Office of Education 
TEACHER CORPS

Closing Date for Receipt of Applications

Notice is hereby given that pursuant to 
the authority contained in Fart B -l of 
the Education Professions Development 
Act of 1965, as amended (79 Stat. 1255- 
12o8 as amended) (20 U.S.C. 1101-1107 
a ) , applications are being accepted from 
institutions of higher éducation and local 
educational agencies for non-competing 
continuation grants for the second year 
of “Eleventh cycie ’ Teacher Corps proj
ects which oegan in fiscal year 1976. Al
though the appropriation for fiscal year 
19 /7 has not yet oeen made, the appro
priation is anticipated to allow the fund
ing of 122 grants within 66 project sites. 
The average amount to be awarded to 
each project site (2 grants) will be 
$235,000,000.

In order to be assured of consideration 
for lunding, applications should be re
ceived by tne' U.S. Office of Education, 
Application Control Center on or before 
June 1,1977.

A. Applications sent by mail. An appli
cation sent by mail should be addressed 
as follows: U.S. Office of Education, Ap
plication Control Center, 400 Maryland 
Avenue, S.W., Washington, D.C. 20202, 
Attention: 13.489. An application sent by 
mail will be considered to be received on 
time by the Application Control Center 
if:

(1) The application was sent by reg
istered or certified mail not later than 
May 27, 1977 as evidenced by the U.S. 
Postal Service postmark on the wrapper 
or envelope, or on the original receipt 
from the U.S. Postal Service; or

(2) The application is received on or 
before the closing date by either the De
partment of Hearth, Education, and Wel
fare, or the u.S. Office of Education mail 
rooms in Washington, D.C. In establish
ing the date of receipt, the Commissioner 
will rely on the time-date stamp of such 
mail rooms or other documentary evi
dence qf receipt maintained by the De
partment of Health, Education, and Wel
fare, or the U.S. Office of Education.

B. Hand delivered applications. An ap
plication to be hand delivered must be 
delivered to the U.S. Office of Education
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G ra n t a n d  Procurement Management Di
v is io n ,Application Control Center, Room 
5673, Regional Office Building Three, 7th 
and D Streets, SW„ Washington, D.C. 
Hand-delivered applications will be ac
cepted daily between the hours of 8:00 
a.m . and 4:00 p.m., except Saturdays, 
Sundays, or Federal holidays.

C. Program information and forms. 
Information and application forms may 
be obtained from the Teacher Corps, 
Office of the Commissioner, Office of Ed
ucation, Washington, D.C. 20202.

D. Applicable regulations. The regula
tions applicable to this program are the 
Office of Education General Provisions 
Regulations (45 CFR Part 100a).
(20 U.S.C. 1101-1107a.)

Dated: December 29,1976.
(Catalog of Federal Domestic Assistance 
Number 13.489—Teacher Corps—Operations 
and Training.)

John W. Evans,
Acting United States 

Commissioner of Education. 
[FR DOc.77-419;Filed 1-5-77:8:45 am]

Office of the Secretary
REVIEW PANEL ON NEW DRUG 

REGULATION
Meeting

Notice is hereby given, pursuant to 
Public Law 92-463, that the Review 
Panel on New Drug Regulation, estab
lished pursuant to 42 US.C. 217a. by the 
Secretary of Health, Education, and Wel
fare, on February 21, 1975, will meet on 
Monday, January 24, 1977, at 4:15 p.m. 
and Tuesday, January 25, 1977 at 8:30 
a.m. in Room 5051 of the Department of 
Health, Education, and Welfare's North 
Building, 330 Independence Avenue,
S.W., Washington, D.C. The Review 
Panel will consider matters pertaining to 
its study of existing policies and proce
dures for the regulation of new drugs by 
tile Food and Drug Administration. The 
meeting is open to the public.

Further information on the Review 
Panel may be obtained from John D. 
Rust, Executive Secretary, Review Panel 
on New Drug Regulation, Room . 1187 
Donahue Building, 330 Independence 
Avenue, S.W., Washington, D.C. 20201, 
telephone (202) 472-3000.

Dated: December 30,1976.
J ohn D. R ust,

Executive Secretary, Review Panel 
on New Drug Regulation.

December 29,1976.
[FR Doc.77-405 Filed 1- 5- 77; 8:45 am}

DEPARTMENT OF HOUSING AND  
URBAN DEVELOPMENT 

Federal. Disaster Assistance Administration
[FDAA-3015—EM Docket No. NFD-380] 

SOUTH DAKOTA
Amendment to Notice of Emergency 

Declaration
Notice of emergency for the State of 

South Dakota dated June 17, 1976, and

amended on July 8, 1976, October 18, 
1976, and December 16, 1976, is hereby 
further amended to include the following 
counties among those counties deter
mined to have been adversely affected by 
the catastrophe declared an emergency 
by the President in his declaration of 
June 17,1976:

The Counties o f :
Corson Shannon
Dewey Washabaugh
Ziebach

The purpose of this designation is to 
provide emergency livestock feed assist
ance only in the aforementioned affected 
areas.
(Catalog of Federal Domestic Assistance No. 
14.701, Disaster Assistance)

Dated: December 27,1976.
W illiam  E. C rockett,

> Acting Administrator, Federal 
Disaster Assistance Adminis
tration.

[FR Doc.77-479 Filed 1t5-77:8:45 am]

[FDAA—3016-EM; Docket No. NFD-381| 
NORTH DAKOTA

Amendment to Notice of Emergency 
Declaration

Notice of emergency for the State of 
North Dakota dated July 21, 1976, and 
amended on December 16,1976, is hereby 
further amended to include the following 
counties among those counties deter
mined to have been adversely affected 
by the catastrophe declared an emer
gency by the President in his declaration 
of July 21, 1976:

The Counties o f:
Ransom Sargent
Richland

The Purpose of this designation is to 
provide emergency livestock feed as
sistance only in the aforementioned 
affected areas.
(Catalog o f Federal Domestic Assistance 
No. 14.701, Disaster Assistance)

Dated: December 27,1976.
W illiam  E. Crockett,

, Acting Administrator, Federal 
Disaster Assistance Admin
istration.

(FIJ Doc.77-480 Filed l-5-77;8:45 am]

[FDAA-3013—EM Docket No. NFD-382} 
MINNESOTA

Amendment to Notice of Emergency 
Declaration

Notice of Emergency for the State of 
Minnesota, dated June 17, 1976, and 
amended on June 28, 1976, and Au
gust 27, 1976, November 9, 1976, and on 
December 16, 1976, is hereby further 
amended to include the following county 
among those counties determined to 
have been adversely affected. by the 
catastrophe declared an emergency by 
the President in his declaration of 
June 17, 1976:

The County of:
Todd

The purpose of this designation is to 
provide emergency livestock feed as

sistance only in the aforementioned 
affected area.
(Catalog of Federal Domestic Assistance 
No. 14.701, Disaster Assistance.)

Dated: December 27,1976.
W illiam E. Crockett, 

Acting Administrator, Federal 
Disaster 'Assistance Admin- 

* istration.
(FR Doc.77-481 Filed 1-5-77;8:45 am}

DEPARTMENT OF THE INTERIOR
Bureau of Land Management 

[NM 29465]
NEW MEXICO 

Notice of Application
D ecember 29,1976.

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Gas Company of New Mexico has 
applied for one 4-inch natural gas pipe
line right-of-way across the following 
land:

New  Mexico Principal Meridian,
New  Mexico

T. 21 S., R. 32 E.,
Sec. 3, lots 7, 8, 10, 11, 14 and 15.
This pipeline will convey natural gas 

across .746 miles of national resource 
land in Lea County, New Mexico.

The purpose of this notice is to inform 
the public that the Bureau will be pro
ceeding with consideration of whether 
the application should be approved, and 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man
ager, Bureau o f " Land Management, 
P.O. Box 1397, Roswell, New Mexico 
88201.

R aul E. M artinez,
Acting Chief, Branch of Lands 

and Minerals Operations.
[FR Doc.77-488 Filed l-6-77;8;45 am]

[NM 29467; 29458]
NEW MEXICO 

Notice of Applications
D ecember 29,1976.

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Southern Union Gathering Com
pany has applied for two 4-inch natural 
gas pipeline rights-of-way across the 
following lands:

New  M exico Principal M eridian,
New  Mexico

T. 30 N., R. 8 W ,
Sec. 23, Ey2SE
Sec. 26, Ey2NEV4, SW%NE^ and Ny2SE«4. 

T . 31 N., R. 11 W.,
Sec. 1, lot 1;
Sec. 12,N%NW]4-
These pipelines will convey natural gas 

across 1.431 miles of national resource 
lands in San Juan County, New Mexico.
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The purpose of this notice is to inform 
the public that the Bureau will be pro
ceeding with consideration of whether 
the applications should be approved, and 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man
ager, Bureau of Land Management, P.O. 
Box 6770, Albuquerque, New Mexico 
87107.

R aul E. M artinez,
Acting Chief, Branch of Lands 

and Minerals Operations,
[PR Doc.77-489 Piled l-5-77;8:45 am]

[NM 29464]
NEW MEXICO 

Notice of Application
December 20, 1976.

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 Ü.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Northwest Pipeline Corporation 
has applied for one 4% -inch natural gas 
pipeline right-of-way across the follow
ing lands:

New  M exico Principal Meridian, New 
M exico

T. 25 N„ R. 10 W.,
Sec. 19, lots 1 and 2.

T. 25 N., R. 11 W.,
Sec. 24, SE^SEV*.
This pipeline will convey natural gas 

across .343 of a mile of national resource 
lands in San Juan County, New Mexico.

The purpose of this notice is to inform 
the public that the Bureau will be pro
ceeding with consideration of whether 
the application should be approved, and 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man
ager, Bureau of Land Management, P.O. 
Box 6770, Albuquerque, New Mexico 
87107.

R aul E. M artinez,
Acting Chief, Branch of Lands 

and Minerals Operations.
[PR Doc.77-490 Filed l-5-77;8:45 ami

[NM 29450, 29466, 29468, 29469, and 29470] 
NEW MEXICO 

Notice of Applications
D ecember 29, 1976.

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), El Paso Natural Gas Company has 
applied for two 6%-inch and three 4%- 
inch natural gas pipeline rights-of-way 
across the following lands:

New  Mexico Principal M eridian, New 
M exico

T. 24 S., R. 34 E.,
Sec. 4, N%SE%, Ey2SWy4 and SW]4 

SW%;
Sec. 5, SEi/4SE%;
Sec. 9, 8Wi4NE%.

T. 19 S., R. 28 E„
Sec. 33, NWytSEi/i- 

T. 20 S., R. 37 E.,
Sec. 8 NE%NW»4.

T. 26 S., R. 37 E.,
Sec. 13, sy2SE%;
Sec. 24, NWi/4NE»4.
These pipelines will convey natural gaa 

across 1.766 miles of national resource 
lands in Eddy and Lea Counties, New 
Mexico.

The purpose of this notice is to inform 
the public that the Bureau will be pro
ceeding with consideration of whether 
the applications should be approved, 
and if so, under what terms and condi
tions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man
ager, Bureau of Land Management, P.O. 
Box 1397, Roswell, New Mexico 88201.

R aul E. M artinez,
Acting Chief, Branch of Lands 

and Minerals Operations.
[PR Doc.77-491 Filed 1-5-77:8:45 am]

f NM 29452, 29453 and 29454 ]
NEW MEXICO 

Notice of Applications
D ecember, 29, 1976.

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), TUCO, Inc., has applied for three 
pumping plant site rights-of-way across 
the following lands:

N ew  Mexico Principal Meridian.
New  Mexico

T. 15 S., R. 29 E„
Sec. 12, SE&SW%. ^

T. 17 S., R. 31 E„
Sec. 4, lot 3.

T. 18 S„ R. 32 E.,
Sec. 3, lots 3 and 4.
The plant sites will be used in connection 

with natural gas operations and will oc
cupy .171 acres of national resource lands 
in Chaves, Eddy and Lea Counties, New 
Mexico.

The purpose of this notice is to inform 
the public that the Bureau will be pro
ceeding with consideration of whether 
the applications should be approved, and 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man
ager, Bureau of Land Management, P.O. 
Box 1397, Roswell, New Mexico 88201.

R aul E. M artinez,
Acting Chief, Branch of Lands 

and Minerals Operations.
[FR Doc.77-492 Filed 1-5-77:8:45 am]

[Wyoming 57850]
WYOMING
Application

D ecember 28,1971.
Notice is hereby given that pursuant to 

section 28 of the Mineral Leasing Act of

1920, as amended (30 U.S.C. 185), the 
Western Oil Transportation Co., Inc. of 
Casper, Wyoming filed an application 
for a right-of-way to construct an 8 inch 
pipeline for the purpose of transporting 
crude oil across the following described 
National Resource Lands:

Sixth  Principal Meridian, W yoming

T. 53 N., R. 72 W.,
Sec. 9, Ey2NE%
Sec. 10, SW%NE%
The pipeline will transport crude oil 

from a point in the SWi4NEi4 of sec. 10,
T. 53 N., R. 72 W. to a point in the 
NEy4NE1A sec. 9, T. 53 N., R. 72 W In 
Campbell County, Wyoming.

The purpose of this notice is to inform 
the public that the Bureau will be pro
ceeding with consideration of whether 
the application should be approved and, 
if so, under what terms and conditions.

Interested persons desiring to express 
their views should do so promptly. Per
sons submitting comments should in
clude their name and address and send 
them to the District Manager, Bureau of 
Land Management, 100 East “B” Street, 
P.O. Box 2834, Casper, Wyoming 82601.

Harold G. Stinchcomb,
Chief, Branch of Lands and 

Minerals Operations 
|FR Doc, 77-411 Filed 1-5-77; 8:45 am |

National Park Service
GATEWAY NATIONAL RECREATION 

AREA ADVISORY COMMISSION
Meeting

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the Gateway Na
tional Recreation Area Advisory Com
mission will be held commencing at 10:00 
a.m., Tuesday, February 1, 1977, at 26 
Federal Plaza, Room 305, New York, New 
York. The Commission was established 
by Pub. L. 92-592 to meet and consult 
with the Secretary of the Interior on 
general policies and specific matters re
lating to the development of Gateway 
National Recreation Area.

The members of the Commission are:
Marian Heiskell, Chairman, New York, New

York
Archibald S. Alexander, Bernardsville, New

Jersey
John F. Haggerty, Forest Hills, New York 
Orin Lehman, New York, New York 
Gordon N. Li twin, Little Silver, New Jersey 
Terrence D. Moore, Newark, New Jersey 
Sheldon Pollack, New York, New York 
Barbara Reach, New York, New York 
Richard J. Sullivan, Hoboken, New Jersey 
Nathaniel Washington, Newark, New Jersey 
Joseph B. Williams, Brooklyn, New York

The matters to be be discussed at this 
meeting include:

1. Planning status report.
2. Operations status report.
3. Sub-committee report presentations.
The meeting will be open to the public. 

However, facilities and space to accom
modate members of the public are lim
ited, and persons will be accommodated 
on a first-come, first-served basis. Any 
members of the public may file with the
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Commission a written statement con
cerning the matters to be discussed.

Persons wishing further information 
concerning this meeting, or who wish to 
submit written statements, may contact 
Joe Antosca, Superintendent, Gateway 
National Recreation Area, Headquarters 
Building 69, Floyd Bennett Field, Brook
lyn, New York 11234, Area Code 
212-252-9150.

Minutes of the meeting will be avail
able for inspection 4 weeks after the 
meeting at the Gateway National Recre
ation Area Headquarters Building.

Dated: December 17, 1976.
Joe Antosca,

Superintendent.
[PR Doc.77-458 Piled 1-5-77:8:45 am]

DEPARTMENT OF JUSTICE
Antitrust Division

UNITED STATES v. ATLANTA NEWS 
AGENCY, INC.; AND FAMILY READING 
SERVICE, INC.

Proposed Consent Judgment as to De
fendant Family Reading Service, Inc. 
and Competitive Impact Statement 
Thereon
Notice is hereby given pursuant to the 

Antitrust Procedures and Penalties Act, 
15 U.S.C. 16 (b) through (h>, that with 
respect to defendant Family Reading 
Service, Inc., a proposed consent judg
ment and competitive impact statement 
as set out below have been filed with the 
United States District Court for the 
Northern District of Georgia (Atlanta 
Division) in United States of America v. 
Atlanta News Agency, Inc.; and Family 
Reading Service, Inc., Civil Action No. 
C76-435A.

Defendants Family Reading Service, 
Inc. (“FRS” ) and Atlanta News Agency 
Iric. (“ANA” ) are independent whole
sale distributors of periodicals and 
paperback books in the areas surround
ing and including Albany and Atlanta, 
Georgia, respectively. The complaint in 
this case alleges that beginning some
time after May 1, 1972, and continuing 
thereafter at least until December 1973, 
FRS, ANA, and other co-conspirators 
combined and conspired, in violation of 
section 1 of - the Sherman Act, to induce 
and coerce Town & Country News Co., 
Inc. (“Town & Country” ) and its owner 
to refrain from soliciting or doing busi
ness in the territories of the defendant 
companies. The complaint also alleges 
that in furtherance of said combination 
and conspiracy, the defendants each en
tered into a contract with Town & Coun
try wherein one of the parties to each 
contract sold to the other party all of its 
business and potential business in speci
fied areas and agreed not to compete 
with or interfere with the business or 
potential business of the other party 
in specified areas.

The proposed consent judgment en
joins defendant FRS from entering into 
or continuing any agreement to induce 
or coerce any third person from doing

business with anyone or in any territory, 
TOe judgment also prohibits defendant 
FRS from unilaterally engaging in coer
cive conduct for such a purpose. Addi
tionally, the judgment prohibits defend
ant FRS from entering into or enforc
ing any agreements to limit territories 
or customers, specifically including the 
contract with Town & Country. However, 
a contract for the sale of an entire busi
ness, containing an ancillary covenant 
not to compete, is permitted provided 
that such covenant is .confirmed geo
graphically and limited in time to two 
years.

Entry by the Court of the proposed 
consent judgment will terminate the ac
tion as to defendant FRS only. The ac
tion against defendant ANA will con
tinue.

Public comment is invited on or before 
March 4, 1977. Such comments and re
sponses thereto will be published in the 
Federal R egister and filed with the 
Court. Comments should be addressed to 
Donald A. Kinkaid, Chief, Atlanta Field 
Office, Antitrust Division/United States 
Department of Justice, Suite 420, 1776 
Peachtree Street, N.W., Atlanta, Geor
gia 30309.

Dated: December 17,1976.
Charles F. B. M cAleer, 

Assistant Chief, Judgments and 
' Judgment Enforcement Section.

United States D istrict Court, Northern
D istrict of G eorgia (A tlanta D iv isio n )
United States of America, Plaintiff, V. At

lanta News Agency, Inc.; and Family Reading 
Service, Inc., Defendants.

Civil No. C76-435A.
Filed; December 17,1976.

Stipulation

It is stipulated by and between the under
signed parties that:

1. A Final Judgment in the form hereto 
attached may be filed and entered by the 
Court, upon the motion of either party or 
upon the Court’s own motion, at any time 
after compliance with the requirements of 
the Antitrust Procedures and Penalties Act 
(15 U.S.C. § 16), and without further notice 
to either party or other proceedings, pro
vided that plaintiff has not withdrawn its 
consent, which it may do at any time before 
the entry of the proposed Final Judgment 
by serving notice thereof on defendant Fam
ily Reading Service, Inc. and by filing that 
notice with the Court.

2. In the event plaintiff withdraws its 
consent or if the proposed Final Judgment 
is not entered pursuant to this Stipulation, 
this Stipulation shall be of no effect what
ever and the making of this Stipulation 
shall be without prejudice to plaintiff and 
defendant Family Reading Service, Inc. in 
this and any other proceeding.

Dated: December 15, 1976.
For the Plaintiff: Donald J. Baker, As

sistant Attorney General: William E. 
Swope, Charles F. B. McAleer, Donald 
A. Kinkaid, Attorneys, United States 
Department of Justice; John R. Fitz
patrick, Carl W. Mullis III, Attorneys, 
United States Department of Justice, 
Antitrust Division.

For Defendant Family Reading Service, 
Inc.: By: Lowell D. Greer, President.

United States D istrict Court, Northern 
D istrict of G eorgia (Atlanta D iv isio n )
United States of America, Plaintiff, v. 

Atlanta News Agency, Inc.; and Family 
Reading Service, Inc., Defendants.

Civil No. C76-435A.
Filed: December 17, 1976.

F inal Judgment as to Defendant Fam ily  
R eading Services, In c .

Plaintiff, United States of America, having 
filed its complaint herein on March 8, 1976, 
and defendant, Family Reading Service, Inc. 
(“FRS” ), having appeared by its attorneys, 
and the plaintiff by its attorneys and the 
defendant by its president, having consented 
to the entry of this Final Judgment, without 
trial or adjudication of any issue of fact or 
law herein and without this Final Judgment 
constituting evidence or admission by either 
party in respect to any-issue of fact or law 
herein;

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby,

Ordered, adjudged and decreed, as follows:
I .

This Court has jurisdiction over the sub
ject matter herein and of the parties hereto. 
The complaint states a claim upon whiph 
relief may be granted against the defendant 
under Section 1 of the Act of Congress of 
July 2, 1890, as amended (15 U.S.C. § 1), 
commonly known as the Sherman Act.

n
As used in this Final Judgment:
(A) “Paperback books” mean mass media 

market paperback books;
(B) "Periodicals” mean mass media mar

ket paper cover magazines; it excludes daily 
newspapers but includes tabloids and comic 
books;

(C) “Person” means any natural person, 
association, cooperative, partnership, corpo
ration, or other form of legal entity; and

(D) “ID wholesaler” means any person 
engaged in the business of purchasing peri
odicals and paperback books from the prin
cipal national distributors for resale at 
wholesale rates to retailers, and who itself 
delivers said merchandise, stocks its custom
ers’ display fixtures, bills its customers, 
credits and removes out-of-date merchan
dise and accounts for all sales and returns 
to its national distributor clients.

III
The provisions of this Final Judgment 

applicable to defendant FRS shall also apply 
to each of its officers, directors, agents, em
ployees, subsidiaries, affiliates, successors, 
and assigns, and in addition, to all other 
persons in active concert or participation 
with any of them who shall receive actual 
notice of this Final Judgment by personal 
service or otherwise.

IV
Defendant FRS is enjoined and restrained 

from;:
(A) Entering into, continuing, maintain

ing or renewing any contract, combination, 
conspiracy, agreement, understanding or 
concert of action with any ID wholesaler 
or other person to induce or coerce, or a t
tempt to induce or coerce, any other ID 
wholesaler or any other third person to re
frain from soliciting or doing business with 
any person or in any territory.

(B) Adopting, continuing, maintaining or 
renewing any practice, plan, program, or de
vice to coerce, or attempt to coerce, any ID
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wholesaler or any other person from solicit
ing or doing business with any person or in 
any territory.

(C) Entering into, continuing, maintain
ing or renewing any combination, conspir
acy, agreement, understanding, concert of 
action, or contract, including the contract 
defendant FRS entered into with Town and 
Country News Co., Inc., dated October 19, 
1973, to limit or restrict the territory within 
which or the customers to which any ID 
wholesaler, or any other person including 
defendant FRS, may do business. Subject to 
the provisions of Sections IV (A) and (B), 
nothing in this Section shall be deemed to 
prohibit defendant FRS from entering into 
a contract for the bona fide purchase or 
sale of an entire business, which contract 
contains an ancillary covenant not to com
pete on the part of the seller; provided, how
ever, that said covenant not to compete 
must be confined geographically to an area 
no larger than that in which the business 
sold was then doing business and be not 
longer than two years in duration.

V
Within sixty (60) days after date of entry 

of the Final Judgment, defendant FRS is 
ordered and directed to furnish a copy there
of to each of its officers, directors, and em
ployees, and to file with this Court and to 
serve upon the plaintiff an affidavit as to 
the fact and manner of its compliance with 
this Section V.

VI
(A) For the purpose of determining or se

curing compliance with this Final Judgment, 
and for no other purpose, any duly author
ized representative o f the Department of 
Justice shall, upon written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to defendant FRS 
made to the principal office, be permitted, 
subject to any legally recognized privilege:

(1) Access during the office hours of such 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec
ords and documents in the possession or un
der the control of such defendant relating 
to any matters contained in this Final Judg
ment; and

(2) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers, 
directors, agents, partners or employees of 
such defendant, who may have counsel pres
ent, regarding any such matters.

(B) Defendant FRS, upon the written re
quest of the Attorney General or the As
sistant Attorney General in charge of the 
Antitrust Division, shall submit such re
ports in writing with respect to any of the 
matters contained in this Final Judgment 
as may from time to time be requested.

No information obtained by the means 
provided in this Section VI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the United States, except in the 
course of legal proceedings to which the 
United States is a party, or for the purpose 
of securing compliance with this Final Judg
ment, or as otherwise required by law.

VII
Jurisdiction is retained by this Court for 

the purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders or direc
tions as may be necessary or. appropriate for 

- the construction or carrying out of this 
Final Judgment, for the modification of any 
of the provisions thereof and for the en

forcement of compliance therewith and the 
punishment of violations thereof.

v i n
Entry of this Final Judgment is in the 

public interest.
Dated:

James C. H il l , 
United States Circuit Judge

Sitting by Designation.
United States D istrict Court, Northern 

D istrict of G eorgia (A tlanta D ivisio n )
United States of America, Plaintiff, v. At

lanta News Agency, Inc.; and Family Reading 
Service, Inc., Defendants.

Civil No. C76-435A.
Filed: December 17, 1976.

Proposed Consent Judgment as to Defend
ant Fa m il y  R eading Service, In c .; Co m 
petitive Impact Statement

Pursuant to Section 2(b) of the Antitrust 
Procedures and Penalties Act (15 U.S.C. §§16 
(b ) - (h ) ) ,  the United States of America 
hereby files this Competitive Impact State
ment relating to the proposed consent judg
ment as to defendant Family Reading Serv
ice, Inc. submitted for entry in this civil 
antitrust proceeding.
I. NATURE AND PURPOSE OF T H IS  PROCEEDING

On March 8, 1976, the Department of Jus
tice filed a civil action under Section 4 o f the 
Act of Congress of July 2, 1890, as amended 
( 15 U.S.C. § 4), commonly known as the 
Sherman Act, against defendants Family 
Reading Service, Inc. (“FRS” ) and Atlanta 
News Agency, Inc. (“ANA” ). The complaint 
alleges that beginning sometime after May 1, 
1972, and continuing thereafter at least un
til December 1973, thé defendants and other 
co-conspirators engaged, in a combination 
and conspiracy in unreasonable restraint of 
interstate trade and commerce in violation of 
Section 1 of the Sherman Act (15 U.S.C. § 1).

Entry by the Court of the proposed con
sent judgment will terminate Jhe action as 
to defendant FRS only. In connection with 
the proposed judgment, the Court will retain 
jurisdiction over the matter for possible fur
ther proceedings which may be required to 
interpret, modify or enforce the Judgment, or 
to punish alleged violations of any of the 
provisions of the judgment. The suit against 
defendant ANA will continue.
II. Description  of the  Practices I nvolved in  

th e  Alleged V iolation

Defendant FRS is a Georgia corporation, 
having its principal offices in Albany, Geor
gia. FRS is engaged in the Independent 
(“ID” ) wholesale distribution of periodicals 
and paperback books primarily in the area 
surrounding and including Albany, Georgia. 
It purchases periodicals and paperback books 
for resale at wholesale rates to customers 
such as newsstands, variety stores, super
markets, and convenience stores. FRS had 
total sales of periodicals and paperback books 
of approximately $800,000 for its fiscal year 
ending oh September 30, 1973, and approxi
mately $800,000 for the nine-month period 
from October 1973 through June 1974.

Defendant ANA is a Georgia corporation 
having its principal offices in Atlanta, Geor
gia. ANA is engaged in the ID wholesale dis- 
tribtuion of periodicals and paperback books 
primarily in the area surrounding and in
cluding Atlanta, Georgia. ANA had total sales 
of periodicals and paperback books of ap
proximately $9.2 million for a 53-week period 
ending on February 3,1974.

The complaint alleges that the defendants 
and other co-conspirators engaged in a com
bination and conspiracy, the substantial term 
of which was to induce and coerce a com

petitor, Town & Country News Co;, Inc. 
(“Town & Country” ) , and its owner, Kendell 
Morris, of Alley, Georgia, to refrain from 
soliciting or doing business in the territories 
of the defendant companies.

In furtherance o f this combination and 
conspiracy, the complaint alleges that the 
defendants ANA and FRS each entered into 
contracts with Town & Country wherein the 
parties to each contract sold to the other 
party all their business and potential busi
ness in specified areas and agreed not to 
compete with or interfere with the business 
or potential business of the other party in 
specified areas.

The complaint alleges that the effects of 
this combination and conspiracy have been, 
among other things, to: (a) allocate terri
tories between FRS and Town & Country and 
between ANA and Town & Country; (b) to 
restrain and eliminate actual and potential 
competition between FRS and Town & Coun
try and between ANA and Town & Country 
in the ID wholesale distribution of periodi
cals and paperback books in the areas sur
rounding and including Atlanta, Albany, and 
Ailey, Georgia; and (c) to deprive readers, 
retailers, national distributors and publish
ers of the benefits of actual and potential 
competition in the ID wholesale distribution 
of periodicals and paperback books In  the 
areas surrounding and including Atlanta, 
Albany, and Alley, Georgia.

The complaint requests the Court to find 
that the defendants and co-conspirators have 
entered into a combination and conspiracy in 
unreasonable restraint o f interstate trade and 
commerce in the ID wholesale distribution of 
periodicals and paperback books in violation 
of Section 1 of the Sherman Act (15 U.S.C. 
§ 1). The complaint also requests the Court 
to enjoin and restrain 'the defendants from 
engaging in this combination and conspiracy 
and to grant additional relief to prevent its 
recurrence. Lastly, the complaint requests the 
Court to enjoin and restrain the defendants 
from entering into, continuing, maintaining, 
or renewing any contract, combination, con
spiracy, agreement, understanding or con
cert of action (Including the contracts with 
Town & Country) to limit or restrict the ter
ritory within which, or the customers to 
which, any ID wholesaler, including defend
ants, may sell periodicals or paperback books.
III. Explanation  of th e  Proposal for a Con 

sent Judgment and its Anticipated
Effects on  Competition

The United States and the defendant FRS 
have stipulated that the proposed consent 
Judgment, in the form negotiated by and 
between the parties, may be entered by the 
Court at any time after compliance with the 
Antitrust Procedures and Penalties Act. The 
stipulation between the parties provides that 
there has been no admission 'by any party 
with respect to any issue of fact or law. Under 
the provisions o f Section 2(e) of the Anti
trust Procedures and Penalties Act, entry 
of the proposed judgment is conditioned 
upon a determination by the Court that the 
proposed judgment is in the public interest.

The proposed consent judgment provides 
for all of the relief'with respect to defendant 
FRS which would have been demanded by 
the plaintiff if this case had been tried. 
Section IV (A) enjoins defendant FRS from 
entering into or maintaining with any other 
person an agreement to induce or coerce any 
third person to refrain from soliciting or 
doing business with any person or in any 
territory. Section IV (B) prohibits defendant 
FRS from unilaterally engaging in coercive 
conduct for such a purpose. Section IV (C) 
prohibits defendant FRS from entering into 
or enforcing any agreement which limits or 
restricts territories in which or customers 
with which a person may do business, includ-
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ing specifically the contract between I RS and 
Town & Country. However, Section IV(C) 
does allow defendant PRS to enter into con
tracts for the bona fide purchase or sale of 
an entire business, with an ancillary cov
enant not to compete, provided that such 
covenant is confined geographically to an 
area no larger than that in which the busi
ness sold was then doing business and fur
ther provided that it does not run longer 
than two years. Such a contract, however, 
cannot be the result of coercive action by de
fendant PRS, as enjoined in Section IV (A) 
and (B).

In order to insure continued compliance 
with the terms of the judgment, upon writ
ten request of the plaintiff, defendant PRS 
is required to allow attorneys for the plain
tiff to inspect its business records and to 
interview its officers or employees. Upon 
written request, defendant FRS is also re
quired to submit written reports with re
spect to any matter contained in this judg
ment.

IV. Alternative R emedies Considered by 
the  G overnment

The United States did not actually consider 
any alternatives to the proposal now being 
filed, since the defendant agreed to provide 
all of the relief sought by the United States.
V. R emedies Available to P otential Private 

L itigants

Section 4 of the Clayton Act (15 U.S.C. 15) 
provides that any person who has been in
jured as a result of conduct prohibited by 
the antitrust laws may bring suit in federal 
court to recover three times the damages 
such person has suffered, as well as costs and 
reasonable attorney fees. Entry of the pro
posed consent judgment in this proceeding 
will neither impair nor assist the bringing 
of any such private antitrust actions. Under 
the provisions of Section 5(a) of the Clayton 
Act (15 U-S.C. § 16(a)), this consent judg
ment has no prima facie effect in any sub
sequent lawsuits which may be brought 
against these defendants.'
VI. Procedures Available for th e  Modifi

cation  of T h is  Proposal

As provided by the Antitrust Procedures 
and Penalties Act, any person believing that 
the proposed consent judgment should be 
modified may, for a sixty-day period, submit 
written comments to Donald A. Kinkaid, 
Chief, Atlanta Field Office, United States 
Department of Justice, Antitrust Division, 
1776 Peachtree Street, N.W., Suite 420, 
Atlanta, Georgia 30309, who will file with the 
Court and publish in the F ederal R egister 
such comments and the responses of the 
United States thereto. All comments will be 
given due consideration by the Department 
of Justice, which remains free to withdraw 
its consent to the proposed judgment at any 
time prior to its entry if it should determine 
that some modification of it is necessary. 
The proposed judgment provides that the 
Court retains jurisdiction over this action, 
and the parties may apply to the Court for 
such order as may be necessary or appro
priate for its modification, interpretation,or 
enforcement.
VII. Alternatives to the  Proposed Consent

. Judgment

The alternative to the proposed judgment 
considered by the Antitrust Division was a 
full trial of the issues on the merits and on 
relief. The Division considered the substan
tive language of the judgment to be of 
sufficient scope and effectiveness to make liti
gation on the issues unnecessary, as the 
judgment provides appropriate relief against 
the violations charged in the complaint.

VIII. M aterials or D ocuments W h ic h  
W ere D eterminative in  F ormulating  the  
Proposal for a Consent Judgment

Since there are no materials or documents 
which were determinative in formulating the 
proposal for a consent judgment, none are be
ing filed by the plaintiff pursuant to Section 
2(b) of the Antitrust Procedures and Penal
ties Act (15 U.S.C. 16(b) ).

Dated: December 17, 1976.
J o h n  R. Fitzpatrick  
Carl W . Mullis, III, 

Attorneys, U.S. Department of Jus
tice, Antitrust Division

[FR Doc.77-416 Filed 1-5-77; 8:45 am]

Office of the Attorney General 
[Order No. 677-76]

PRIVACY ACT OF 1974
Systems of Records and Proposed Routine 

Uses
December 27, 1976.

Enclosed are notices of proposed sys
tems of records maintained by the De
partment of Justice and required to be 
published in the F ederal R egister pur
suant to the provisions of the Privacy 
Act of 1974, 5 U.S.C. 552a.

JUSTICE /LEA A-012 is a new system 
of records for which no public notice is 
currently published in the Federal R eg
ister. This system will come into exist
ence thirty (30) days after publication 
of this notice.

JUSTICE/ATR-009 is currently an on
going system of records that was inad
vertently omitted from past publication 
because of oversight.

JUSTTCE/FBI-002, FBI Central Rec
ords System and OPA-OOl, Executive 
Clemency Files and JUSTICE/USA-007, 
Criminal Case Files are reprinted in 
their entirety with a summary of 
changes to reflect a proposed routine use 
for each system of records.

A summary of minor changes in exist
ing systems notices : JUSTICE/OPA-OOl, 
JUSTICE/LDN-001 and 002 and JUS
TICE/ATR-002, 003, 004, 006, 007 and 
008 and* JUSTTCE/USA-001 are pub
lished to correct spelling or grammatical 
errors or similar mistakes or more spe
cific restatements in the existing systems 
notices.

Finally, JUSTICE/CRM-999 is pub-v 
lished in its entirety to reflect the dele
tion of four locations for the mainte
nance of Criminal Division records in 
New Orleans, Louisiana, Pittsburgh, 
Pennsylvania, St. Louis, Missouri and 
New York, New York and the transfer of 
these records to the U.S. Attorneys’ Offi
ces within these districts.

Interested persons are invited to sub
mit written comments on those portions 
of the notices which describe the new 
routine uses of the systems of records 
listed. Reports for JUSTICE/LEAA-012 
and JUSTICE/ATR-004 in conformity 
with OMB Circular A-108, Transmittal 
Memoranda No. 1 and 3 have been sup
plied to Congress, the Privacy Protection 
Study Commission, and the Office of 
Management and Budget contemporane
ously with the publication of this notice.

No reports have been filed for a pro
posed additional routine use in JUS- 
TTCE/FBI-002 and JUSTICE/USA-007 
because these uses have been determined 
to be compatible with the purposes for 
which the systems are maintained. Com
ments should be mailed to the System 
Manager at the address listed in the 
relevant System Notice. All comments 
must be received by February 7, 1977. No 
oral hearings are contemplated. Com
ments received will be available for in
spection in Room 1266, Main Depart^ 
ment of Justice Building, 10th and Con
stitution Avenue, N.W. < *

Dated: December 27, 1976.
Edward H. Levi, 

Attorney General.
JUSTICE/LEAA-012 

System name :
Public Safety Officers’ Benefits Sys

tem.
System location :

Law Enforcement Assistance Admin
istration, 633 Indiana Avenue, N.W., 
Washington, D.C. 20531.
Categories of individuals covered by the 

system :
Public Safety Officers who died while 

in the line of duty and their surviving 
beneficiaries.
Categories of records in the system :

This system contains an index by 
claimant and deceased Public Safety 
Officers; case files of eligibility docu
mentation; and benefit payment rec
ords.
Authority for maintenance of the system:

Authority for maintaining this system 
exists under 42 U.S.C. 3701, et seq., Pub. 
L. No. 94-430 (Sept. 29, 1976) and 44
U.S.C. 3101.
Routine uses of records maintained in the 

system, including categories of users 
and the purpose of such uses :

(1), State and local agencies to verify 
and certify eligibility for benefits; (2) 
educational institutions where benefi
ciary is full-time studeht to verify eli
gibility status; (3) appropriate Federal 
agencies to coordinate benefits paid un
der similar programs; and (4) members 
of Congress or staff acting upon the 
member’s behalf when the member or 
staff requests the information on behalf 
of and at the request of the individual 
who is a party in interest.
Polit :ies and practices for storing, retriev

ing, accessing, retaining, and dispos
ing of records in the system:

Storage:
Information in this system is main

tained on a master index, in folders and 
on computer magnetic tape.
Retrievability :

Information is retrievable by name of 
claimant, name of deceased Public 
Safety Officer, and case file number.
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Safeguards:
Computerized information is safe

guarded and protected by computer 
password key and limited access. Non
computerized data is safeguarded in 
locked cabinets. All files are maintained 
in a guarded building.
Retention and disposal :

Piles are retained, retired to Federal 
records centers and disposed of in ac- 
cordance with General Services Ad
ministration disposal schedules.
System manager (s) and address:

PSOB Program Officer, 633 Indiana 
Avenue, N.W., Washington, D.C. 20531.
Notification procedure:

Same as above.
Record access procedure :

Request for access to a record from 
this system should be made in writing 
with the envelope and the letter clearly 
marked “Privacy Access Request.” Ac
cess requests will be directed to the Sys
tem Manager listed above.
Contesting record procedures :

Individuals desiring to contest or 
amend information maintained in the 
system should direct their request to the 
System Manager listed above and state 
clearly and concisely what information 
is -being contested, the reason for con
testing it and the proposed amendment 
to the information sought.
Record source categories :

Public agencies including employing 
agency, beneficiaries, educational insti
tutions, physicians, hospitals, official 
State and Federal documents.
Systems exempted from certain provi

sions of the act: -
None.

System name :
Consumer Inquiry Index.

System location :
U.S. Department of Justice, 10th and 

Constitution Avenue, N.W., Washing
ton, D.C. 20530.
Categories o f individuals covered by the 

system:
Individuals making inquiries relating 

to consumer matters.
Categories o f records in the system:

System contains an index record to 
inquiries made directly to the Consumer 
Affairs Section, Antitrust Division and 
those referred to the Section both from 
within the Department and from out
side sources.
Authority for maintenance o f the system: 

44 Ü.S.C. 3101; 5 U.S.C. 301.
Routine uses o f records maintained in 

the system, including categories of 
users and the purposes of such uses:

The system is maintained as a record 
of inquiries and referrals to the Consum-

NOTICES

er Affairs Section relating to consumer 
matters. Information provided by con
sumers and the identity of individuals 
making the inquiry are occasionally 
disclosed to outside parties and other 
governmental agencies in an effort to re
solve a matter brought to the attention 
of the Section through the incoming cor
respondence.
Policies and practices for storing, retriev

ing, accessing retaining, and dispos
ing o f records in the system:

Storage:
Information in this system is main

tained on index cards, which identify 
incoming letters of inquiry and outgoing 
letters of response. To a limited extent 
information may be retrieved by using 
the name of the inquiring party.
Safeguards :

Information contained in the system 
is unclassified. During working hours 
access to the system is controlled and 
monitored by Antitrust Division per
sonnel in the area where the system is 
maintained. Access to the building dur
ing non-working hours is limited to De
partment of Justice personnel.
Retention and disposal :

Indefinite.
System manager(s) and address:

Chief, Consumer Affairs Section, An
titrust Division, UJS. Department of 
Justice, 10 th and Constitution Avenue, 
N.W., Washington, D.C. 20530.
Notification procedure:

Address inquiries to the Assistant At
torney General, Antitrust Division, De
partment of Justice, 10 th and Constitu
tion Avenue, N.W., Washington, D.C. 
20530.
Record access procedures :

Request for access for a record from 
this system shall be written and clearly 
identified as a “Privacy Access Request.” 
The request should include the name of 
the party making the consumer inquiry 
and the date of the inquiry. Requester 
should indicate a return address.
Contesting record procedures :

Individuals desiring to contest or 
amend information maintained In the 
system should state clearly and con
cisely what information is being con
tested, the reasons for contesting it and 
the proposed amendment to the infor
mation sought.
Record source categories :

Source of information maintained In 
the system are those records (e.g., con
sumers’ correspondence) reflecting di
rect inquiries or referrals by other of
fices or organizations.
Systems exempted from certain provi

sions o f the act:
None.

Summary of Changes Followed by the 
Entire Systems Notice

JUSTICE/FBI—002 
System name:

The ‘FBI Central Records System’ 
containing investigative, personnel, ad
ministrative, applicant and general files.
Routine uses o f records maintained in the 

system, including categories o f users 
and the purposes o f such uses:

Upon specific approval of the Director, 
information may be disseminated from 
this system to individuals in the private 
sector in extenuating circumstances in 
order to protect life or property. Infor
mation which relates to foreign counter
intelligence matters may be disseminated 
to individuals in the private sector with 
the specific authority of the Attorney 
General where he deems it necessary in 
order for the Federal Bureau of Investi
gation (FBI) to fulfill its statutory re
sponsibilities to investigate espionage in 
the United States. The FBI has received 
inquiries from private citizens and Con
gressional offices in behalf of constitu
ents seeking assistance in locating such 
individuals as missing children or heirs 
to estates. Where the need is acute and 
where it appears FBI files may be the 
only lead in locating the individual, con
sideration will be given to furnishing 
relevant information to the inquiring in
dividual. Information will be provided 
only in those instances where it can be 
determined from the information at hand 
that the individual being sought would 
want the information to be furnished, e.g. 
an heir to a large estate. Information 
with regard to missing children will not 
be provided where they have reached 
their majority. The decision to make any 
dissemination under these circumstances 
can be made only by the Director, and 
this authority cannot be delegated.

JUSTICE/OPA—001 
System name:

Executive Clemency Files.
Routine uses o f records maintained in 

the system, including categories of 
users and purposes o f such uses:

(f) Upofi specific request, to make 
closed files available for historical re
search purposes when in the public in
terest and in conformity with Depart
ment of Justice policy.

JUSTICE/USA-007 
System name:

Criminal Case Files.
Routine -uses o f  records maintained in 

the system, including categories of 
users and the purposes o f such uses:

(n) A record relating to an actual or 
potential civil or criminal violation of 
title 17, United States Code, may be dis
seminated tip a person injured by such 
violation to assist him in the institution 
or maintenance of a suit brought under 
such title.

FEDERAL REGISTER, VOL. 4 2 . N O . 4— THURSDAY. JANUARY 6, 1977



NOTICES 1313

JUSTICE/FB1-002 
System name:

The ‘FBI Central Records System’ con
taining investigative, personnel, adminis
trative, applicant, and general files.
System location:

a. Federal Bureau of Investigation, J. 
Edgar Hoover FBI Building, 10th and 
Pennsylvania Avenue, NW„ Washington, 
D.C. 20535; b. 59 field divisions (see Ap
pendix) ; c. 14 Legal Attaches (see Ap
pendix) .
Categories o f individuals covered by the 

system s
a. Individuals who relate in any man

ner to official FBI investigations includ
ing, but not limited to suspects, victims, 
witnesses, and close relatives and associ
ates that are relevant to an investiga
tion.

b. Applicants for and current and for
mer personnel of the FBI and persons 
related thereto that are considered rele
vant to an applicant investigation, per
sonnel inquiry, or persons related to per
sonnel matters.

c. Applicants for and appointees to 
sensitive positions in the United States 
Government and persons related thereto 
that are considered relevant to the in
vestigation.

d. Individuals who are the subject of 
unsolicited information, who offer un
solicited information, request assistance 
and make inquiries concerning record 
material, including general correspond
ence, contacts with other agencies, busi
nesses, institutions, clubs, the public and 
the news media.

e. Individuals, associated with admin
istrative operations or services including 
pertinent functions, contractors and per
tinent persons related thereto.
Categories o f records in the system:

The FBI Central Records System—The 
FBI utilizes a ‘central records system’ of 
maintaining its investigative, personnel, 
applicant, administrative, and general 
files. This system consists of one numeri
cal sequence of subject matter files, an 
alphabetical index to the files, and a sup
porting abstract system to facilitate 
processing and accountability of all im
portant mail placed in file. Files kept in 
FBI field offices are also structured in the 
same manner, except they do not utilize 
an abstract system.

Files kept in FBI Field Offices—Field 
offices maintain certain records that are 
not contained at FBIHQ that include 
files, index cards, and related material 
pertaining to cases in which there was no 
prosecutive action undertaken; perpe
trators of violations not developed dur
ing investigation; or investigation re
vealed allegations were unsubstantiated 
or not within the investigative jurisdic
tion of the Bureau. These investigations 
closed in field offices and correspondence 
not forwarded to FBI Headquarters. 
Duplicate records and records which ex
tract Information reported in the main 
files are also kept in the various divisions 
of the FBI to assist them in their day-

to-day operation. Some of the informa
tion contained in the main files has also 
been extracted and placed on computer 
to enable various divisions to retrieve in
formation more rapidly by avoiding the 
need for a manual search for information 
maintained in the main files. Also, per
sonnel type information dealing with 
such matters as attendance and produc
tion and accuracy requirements is main
tained by some divisions.
Authority for maintenance o f the system:

Federal Records Act of 1950, The Con
stitution of the United States, various 
provisions of U.S. Code, Executive Orders 
and Presidential directives.
Routine uses o f records maintained in the 

system, including categories o f users 
and the purposes o f such uses:

The records contained in this system 
are utilized by the FBI in support of its 
mission to conduct investigations within 
its jurisdiction and for various adminis
trative purposes. Information from these 
files is disseminated to appropriate Fed
eral, State, local, and foreign agencies 
where the right and need to have access 
to this information exists—For example, 
to assist in the general crime prevention 
and detection efforts of the recipient 
agency. Information is also disseminated 
to these agencies and to individuals and 
organizations, where such dissemination 
is necessary to elicit information from 
such agencies and individuals. Informa
tion from this system is also disseminated 
during appropriate legal proceedings. 
For example, witness interviews are made 
available to defendants pursuant to the 
Jencks Act during Federal criminal trials. 
In the event that a system of records 
maintained by this agency to carry out 
its functions indicated a violation or po
tential violation of law, whether civil, 
criminal or regulatory in nature, and 
whether arising by general statute or 
particular program statute, or by regu
lation, rule or order issued pursuant 
thereto, the relevant records in the sys
tem of records may be referred, as a 
routine use, to the appropriate agency, 
whether Federal, State, local, or foreign, 
charged with the responsibility of inves
tigating or prosecuting such violation or 
charged with enforcing or implementing 
the statute, or rule, regulation or order 
issued pursuant thereto. A record from 
this system of records may be disclosed 
as a ‘routine use’ to a Federal, State, or 
local agency maintaining civil, criminal 
or other relevant enforcement informa
tion or other pertinent information, such 
as current licenses, if necessary to ob
tain information relevant to an agency 
decision concerning the hiring or reten
tion of an,employee, this issuance of a 
security clearance, the letting of a con
tract, or the issuance of a license, grant 
or other benefit. A record from this sys
tem of records may be disclosed to a Fed
eral agency, hr response to its request, in 
connection with the hiring or retention 
of an employee, the issuance of a security 
clearance, the reporting of an investiga
tion of an employee, the letting of a con

tract, or the issuance of a license grant 
or other benefit by the requesting agency, 
to the extent that the information is 
relevant and necessary to the requesting 
agency’s decision on the matter. For 
example, in discharging its obligations 
under Executive Order 10450, this agency 
would disseminate record information as 
a direct result of a name check request 
submitted by another government 
agency. A record relating to an actual 
or potential civil or criminal violation 
of title 17, United States Code, may “be 
disseminated to a person injured by such 
violation to assist him/her in the insti
tution or maintenance of a suit brought 
under such title. - Background and 
descriptive information on Federal 
fugitives is disseminated to the general 
public and the news media in an effort 
to bring about the apprehension of these 
wanted individuals. News releases are 
also disseminated to the public and the 
news media concerning apprehensions of 
FBI fugitives and other notable accom
plishments. Additionally, public source 
information is distributed on a con
tinuing basis, upon request, to the gen
eral public and representatives of the 
media. Upon specific approval of the 
Director, information may be dissemi
nated from this system to individuals in 
the private sector in extenuating cir
cumstances in order to protect life of 
property. Information which relates to 
foreign counter-intelligence matters may 
be disseminated to individuals in the 
private sector with the specific authority 
of the Attorney General where he deems 
it necessary in order for the Federal Bu
reau of Investigation (FBI) to fulfill its 
statutory responsibilities to investigate 
espionage in the United States. The FBI 
has received inquiries from private 
citizens and Congressional offices in be
half of constituents seeking assistance 
in locating such individuals as missing 
children or heirs to estates. Where the 
need is acute and where it appears FBI 
files may be the only lead in locating the 
individual, consideration will be given to 
furnishing relevant information to the 
inquiring individual. Information will be 
provided only in those instances where it 
can be determined from the information 
at hand that the individual being sought 
would want the information to be fur
nished, e.g. an heir to a large estate. In
formation with regard to missing chil
dren will not be provided where they have 
reached their majority. The decision to 
make any dissemination under these cir
cumstances can be made only by the 
Director, and this authority cannot be 
delegated.

Release of information to the news 
media: Information permitted to  be re
leased to the hews media and the public 
pursuant to 28 CFR 50.2 may be made 
available from systems of records main
tained by the Department of Justice un
less it is determined that release of the 
specific information in the context of a 
particular case would constitute an un
warranted invasion of personal privacy.

Release of information to Members of 
Congress: Information contained in sys-
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terns of records maintained by the De
partment of Justice, not otherwise re
quired to be released pursuant to 5 U.S.C. 
552, may be made available to a Member 
of Congress or staff acting upon the 
Member’s behalf when the Member or 
staff requests the information on behalf 
of and at the request of the individual 
who is the subject of the record.
Policies and practices for storing: retriev

ing, accessing, retaining, and dispos
ing o f records in the system:

Storage:
Files are maintained in hardcopy form, 

computer tape, and microfilm.
Retrievability:

The FBI General Index must be 
searched to determine what information, 
if any, the FBI may have in its files. The 
index cards are on all manner of subject 
matters, but primarily a name index of 
individuals. It should be noted the FBI 
does not index all individuals that fur
nish information or names developed in 
an investigation. Only that information 
that is considered pertinent and relevant 
and essential for future retrieval, is 
indexed. In certain major cases most 
persons contacted are indexed in order 
to facilitate the proper administrative 
handling of a large volume of material. 
The FBI is in the process of automating 
its ‘Central Records System’ and, there
fore, the retrieval of certain data will be 
accomplished by utilizing certain com
puter peripheral equipment such as 
CRT (Cathode Ray Tube) video screens, 
and printers. This will basically involve 
certain personnel information, general 
index information, and the abstracting 
system. Automation in no way changes 
the ‘Central Records System’ ; it only, 
facilitates access more effectively and 
efficiently.
Safeguards:

Records are maintained in a restricted 
area and are accessed only by FBI em
ployees. All FBI employees receive a com
plete background investigation prior to 
being hired. All employees are cautioned 
about divulging confidential information 
or any information contained in FBI 
files. Failure to abide by this provision 
violates Department of Justice regula
tions and may violate certain statutes 
providing maximum severe penalties of a
10,000 dollar fine or 10 years’ imprison
ment or both. Employees that resign or 
retire are also cautioned about divulging 
information acquired in the job.
Retention and disposal:

The.Bureau, by its investigative man
date, collects and maintains information 
from a wide variety of sources. The rec
ords support the Bureau’s investigative 
and administrative needs and its obliga
tions to act as a clearinghouse under 
Executive Order 10450 regarding the 
security of Government employees. An 
active destruction program includes mi
crofilming of certain files over 10 years 
old and researching files to determine 
whether they contain sufficient histori

cal, research, investigative, or intelli
gence value to waramt their retention. 
The Code of Federal Regulations, Title 
41, and Title 44 of the U.S. Code set 
forth Records Management procedures 
to be followed by Government agencies 
in relation to their records. All agencies 
are require^ to retain any material made 
or received during the course of public 
business which has been preserved or is 
appropriate for preservation. According
ly, disposition of record material must be 
in accordance with established regula
tions. Subsequent destruction is accom
plished through authority granted by 
National Archieves and Records Serv
ice, GSA, utilizing either the General 
Records Schedules or a specific request 
for record destruction which is approved 
by the Archivist. Records are also de
stroyed or returned to source as a result 
of Court Order. Subsequent to January 
27, 1975, a Congressional moratorium on 
all destruction, and a later decision ren
dered on further retention of security 
and intelligence material, has substan
tially reduced the tangible effects of the 
destruction program.
Systen\manager(s) and address:'

Director; Federal Bureau of Investiga
tion; Washington, D.C. 20535.
Notification procedure:

Same as above.
Record access procedures:

A request for access to a record from 
the system shall be made in writing 
with the envelope and the letter clear
ly marked “Privacy Access Request” . In
clude in the request your full name, 
complete address, date of birth, place 
of birth, notarized signature, and other 
identifying data you may wish to furnish 
to assist in making a proper search of 
our records. Also include the general sub
ject matter of the document or its file 
number. The requester will also provide 
a return address for transmitting the 
information. Access requests will be di
rected to the Director, Federal Bureau 
of Investigation, Washington, D.C. 20535.
Contesting record procedures:

Individuals desiring to contest or 
amend information maintained in the 
system should also direct their request 
to the Director, Federal Bureau of In
vestigation, Washington, D.C. 20535, 
stating clearly and concisely what in
formation is being contested, the rea
sons for contesting it, and the proposed 
amendment to the informaion sought.
Record source categories:

The FBI, by the very nature and re
quirement to investigate violations of 
law within its investigative jurisdiction 
and its responsibility for the internal se
curity of the United States, collects in
formation from a wide variety of sources. 
Basically it is the result of investiga
tive efforts and information furnished 
by other Government agencies, law en
forcement agencies, and the general pub
lic, informants, witnesses, and public 
source material.

Systems exempted from certain provi
sions o f the act:

The Attorney General has exempted 
this system from subsections (c) (3) and
(4), (d), (e) (1), (2) and (3), (e) (4)
(G) and (H), (e) (5) and (8), (f), (g) 
and (m) of the Privacy Act pursuant to 5 
U.S.C. 552a (j) and (k ). Rules have been 
promulgated in accordance with the re
quirements of 5 U.S.C. 553 (b), (c) and
(e) and have bèen published in the 
Federal R egister.

JUSTICE/OPA-OOl
The following Notice is published for 

the benefit of the public. Executive 
Clemency Files, while maintained in the 
Office of the Pardon Attorney, U.S. De
partment of Justice, are files. of the 
President of the United States compiled 
and maintained to provide for the ex
ercise of his constitutional responsibil
ities pursuant to Article II, section 2, 
and are not subject to the provisions of 
the Privacy Act of 1974, Pub. L. No. 93- 
579.
System name :

Executive Clemency Files 
System location :

Office of the Pardon Attorney; U.S. 
Department of Justice; HOLC Building; 
320 First Street, N.W.; Washington, D.C. 
20534.
Categories o f  individuals covered by the 

system :
Applicants for Executive clemency. 

Categories o f records in the system :
The system contains the individual 

petitions for Executive clemency (OPA- 
6 or 6-15> submitted by the applicants 
and accompanying oath and character 
affidavits (DOJ-1973-06), investigatory 
material, evaluative reports, interagen
cy and intra-agency correspondence and 
memoranda relating to individual peti
tions for clemency. The system includes 
Presidential Clemency Board files trans
ferred to the Office of the Pardon At
torney upon termination of the Board’s 
existence on Sept. 15,1975.
Authority for maintenance o f the system:

The system is established and main
tained in accordance with the United 
States Constitution, Article II, Section 
2, Executive Order of the President dated 
June 16, 1893, Order No. 288-62, 27 FR 
11002, November 10, 1962, as codified in 
28 CFR 1.1 through 1.9 and E.O. 11878 
dated Sept. 10,1975.
Routine uses o f records maintained in 

the system, including categories of 
users and the purposes o f such uses:

The Executive clemency files are used 
to (a) enable the Attorney General to 
investigate each petition for Executive 
clemency to review each petition and in
formation developed by hi§, investigation 
thereof and to advise the President 
whether, in his judgment, the request 
for clemency is of sufficient merit to war
rant favorable action by the President; 
(b) prepare notices to the public of the
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name of each grantee of clemency, date 
of Presidential action, nature o f  clem
ency granted, nature of grantee’s of
fense, date and place of sentencing, de
scription of sentence imposed, and names 
of character affiants and interested 
members of Congress; (c) prepare bound 
and indexed volumes containing photo
copies of the official warrant of clemency 
granted each recipient of clemency as 
a public and official record of Presiden
tial action; (d) upon request of the Pres
ident and members of his staff, to make 
available to them individual clemency 
files; (e) upon specific request by an 
individual, to advise the requester 
whether a named person has applied 
for, been granted or denied clemency, 
the date thereof and the nature of the 
clemency granted or denied; and (f) 
upon specific request, to make closed 
files available for historical researçh 
purposes when in the public interest 
and in conformity with Department of 
Justice policy.

Release of information to the news 
media; Information permitted to be re
leased to the news media and the public 
pursuant to 28 CFR 50.2 may be made 
available from systems of records main
tained by the Department of Justice un
less it is determined that release of the 
specific information in the context of a 
particular case would constitute an un
warranted invasion of personal privacy.

Release of information to Members of 
Congress. Information contained in sys
tems of records maintained by the 
Department of Justice, not otherwise re
quired to be released pursuant to 5 U.S.C. 
552, may be made available to a Member 
of Congress or staff acting upon the 
Member’s behalf when the Member or 
staff requests the information on behalf 
of and at the request of the individual 
who is the subject of the record.
Policies and practices for storing, retriev

ing, accessing, retaining, and dispos
ing o f records in the system :

Storage :
Information maintained in the system 

is stored in the Office of the Pardon 
Attorney and in Archives.
Retrievability :

Information is retrieved by reference 
to the file number assigned to the name 
of each applicant for clemency.
Safeguards:

Information contained in the system 
is safeguarded and protected in accord
ance with Department of Justice rules 
governing petitions for Executive clem
ency, specifically, 28 CPR 1.6. Executive 
clemency files are maintained in the 
Office of the Pardon Attorney and are 
not commingled with Department of 
Justice records.
Retention and disposal :.

Records are stored in the Office of the 
Pardon Attorney as long as space re
quirements permit and are then trans
ferred to Archives. These records are not 
destroyed.

NOTICES

System manager(s) and address:
Pardon Attorney; Office of the Pardon 

Attorney; Department of Justice; 654 
HOLC Building; 320 First Street NW., 
Washington, D.C. 20530.
Notification procedure:

Address inquiries to the Pardon At
torney; Department of Justice; Wash
ington, D.C. 20530.
Record access procedures:

While the Attorney General has 
exempted Executive Clemency files from 
the access provisions of the Privacy Act, 
requests for discretionary releases of rec
ords contained in the system shall be 
made in writing with the envelope and 
the letter clearly marked “Privacy Ac
cess Request.” Include in the request the 
general subject matter of the document 
and the name of the clemency applicant 
in whose file it is contained. The re
quester will also provide a return address 
for transmitting the information. Access 
requests will be directed to the System 
Manager listed above.
Contesting record procedures:

While the Attorney General has 
exempted Executive Clemency files from 
the correction (contest and amendment) 
provisions of the Privacy Act, requests 
for the discretionary correction (contest 
or amendment) of records contained in 
this system should be directed to the 
System Manager listed above, stating 
clearly and concisely what information 
is being contested, the reasons for con
testing it, and the proposed amendment 
to the information sought.
Record source categories:

Sources of information contained in 
this system are the individual applicants 
for clemency, Federal Bureau of Investi
gation or other official investigatory re
ports, Bureau of Prison records, Selective 
Service System and Armed Forces Re
ports, probation or parole reports and 
reports from individuals or non-Federal 
organizations, both solicited and un
solicited.
Systems exempted from  eertaia provisions 

o f  the act:
The Attorney General has exempted 

this system from subsection (d) of the 
Privacy Act pursuant to 5 U.S.C. 552a(j) 
(2). Rules have been promulgated in 
accordance with the requirements of 5 
U.S.C. 553 (b), (c) and (e) and have 
been published in the F ederal R egister.

JUSTICE/USA-007 
System name:

Criminal Case Files.
System location:

Ninety-four United States Attorneys’ 
Offices (See attached Appendix).
Categories o f individuals covered by the 

system:
(a) Individuals charged with viola

tions; (b) Individuals being investigated 
for violations; (c) ■ Defense Counsel(s);

1315

(d) Information Sources; (e) Individ
uals relevant to development of Criminal 
Cases; (f) Individuals investigated, but 
prosecution declined; (g) Individuals re
ferred to in potential or actual cases and 
matters of concern to a U.S. Attorney’s 
Office.
Categories o f records in the system:

(a) All case files (USA-33); (b) Docket 
Cards (USA-115); (c) Criminal Debtor 
Cards (USA-117a); (d) Criminal Case 
Activity Card (USA-163); (e) Criminal 
Debtor Activity Card (USA-164); ( f ) 
3'-x5' Index Cards; (g) Caseload Print
outs; (h) Attorney Assignment Sheets; 
(i) General Correspondence re: Crimi
nal Cases; (j) Reading Files re": Crimi
nal Cases; (k) Grand Jury Proceedings;
(l) Miscellaneous Investigative Reports;
(m) Information Source Files; (n) Pa
role Recommendations; (o) Immunity 
Requests; (p) Witness Protection Files; 
(q> Wiretap Authorizations; (r> Search 
Warrants; (s) telephone records; (t) 
Criminal Complaints; (u) Sealed Indict
ment Records; (v) Files unique to a Dis
trict; (w) Criminal Miscellaneous Corre
spondence File; (x) Prosecution Declined 
Reports.
Authority for maintenance o f the system:

These systems are established and 
maintained pursuant to 5 U.S.C. 301 and 
44 U.S.C. 3101.
Routine uses o f records maintained in the 

system, including categories o f users 
and the purposes o f such uses:

A record maintianed in this system of 
records may be disseminated as a routine 
use of such record as follows;

(a) In any case in which there is an 
indication of a violation or potential 
violation of law, criminal, or regulatory 
in nature, the record in question may be 
disseminated to the appropriate Federal, 
State, local, or foreign agency charged 
with the responsibility for investigating 
or prosecuting such violation or charged 
with enforcing or implementing such 
law;

(b) In the course of investigating the 
potential or actual violation of any law, 
criminal, or regulatory in nature, or dur
ing the course of a trial or hearing or 
the preparation for a trial or hearing for 
such violation, a record may be dissemi
nated to a Federal, State, local, or foreign 
agency, or to an individual or organiza
tion, if there is reason to believe that 
such agency, individual, or organization 
possesses information relating to the in
vestigation, trial, or hearing and the dis
semination is reasonably necessary to 
elicit such information or to obtain the 
cooperation of a witness or an inform
ant;

(c) A record relating to a case or mat
ter may be disseminated in an appropri
ate Federal, State, local, or foreign court 
or grand jury proceeding in accordance 
with established constitutional, substan
tive, or procedural law or practice;

(d) A record relating to a case or 
matter may be disseminated to a Federal, 
State, or local administrative or regula-
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tory proceeding or hearing in accordance 
with the procedures governing such pro
ceeding or hearing;

(e) A record relating to a case or mat
ter may be disseminated to an actual or 
potential party or his attorney for the 
purpose of negotiation or discussion on 
such matters as settlement of the case or 
matter, plea bargaining, or informal dis
covery proceedings;

(f) A record relating to a case or mat
ter that has been referred by an agency 
for investigation, prosecution, or en
forcement, or that involves a case or 
matter within the jurisdiction of an 
agency, may be disseminated to such 
agency to notify the agency of the status 
of the case or matter or of any, decision 
or determination that has been made, or 
to make such other inquiries and reports 
as are necessary during the processing of 
the case or matter;

(g) A record relating to a person held 
in custody pending or during arraign
ment, trial, sentence, or extradition pro
ceedings, or after conviction or after 
extradition proceedings, may be dissemi
nated to a Federal, State, local, or for
eign prison, probation, parole, or pardon 
authority, or to any other agency or in
dividual concerned with the mainte
nance, transportation, or release of such 
a person;

(h) A record relating to a case or mat
ter may be disseminated to a foreign 
country pursuant to an international 
treaty or convention entered into and 
ratified by the United States or to an 
executive agreement.

(i) A record may be disseminated to a 
Federal, State, local, foreign, or inter
national law enforcement agency to as
sist in the general crime prevention and 
detection efforts, of the recipient agency 
or to provide investigative leads to such 
agency;

(j) A record may be disseminated to a 
Federal agency, in response to its re
quest, in connection with the hiring or 
retention of an employee, the issuance of 
a security clearance, the reporting of an 
investigation of an employee, the letting 
of a contract, or the issuance of a license, 
grant, or other benefit by the requesting 
agency, to the extent that the informa
tion relates to the requesting agency’s 
decision on the matter;

(k) A record may be disseminated to 
the public, news media, trade associa
tions, or organized groups, when the pur
pose of the dissemination is educational 
or informational, such as descriptions of 
crime trends or distinctive or unique 
modus operandi, provided that the rec
ord does not contain any information 
identifiable to a specific individual other 
than such modus operandi;

(l) A record may be disseminated to a 
foreign country, through the United 
States Department of State or directly to 
the representative of such country, to the 
extent necessary to assist such country 
in apprehending and/or returning a fugi
tive to a jurisdiction which seeks his 
return; ^

(m) A record that contains classified 
national security information and ma

terial may be disseminated to persons 
who are engaged in historical research 
projects, or who have previously occupied 
policy making provisions to which they 
were appointed by the President, in ac
cordance with the provisions codified in 
28 CFR 17.60;

(n) A record relating to an actual or 
potential civil or criminal violation of 
title 17, United States Code, may be dis
seminated to a person injured by such 
violation to assist him in the institution 
or maintenance of a suit brought under 
such title.

Release of information to the news 
media: Information permitted to be re
leased to the news media and the public 
pursuant to 28 CFR 50.2 may be made 
available from systems of records main
tained by the Department of Justice un
less it is determined that release of the 
specific information in the context of a 
particular case would constitute an un
warranted invasion of personal privacy.

Release of information to Members of 
Congress: Information contained in sys
tems of records maintained by the De
partment of Justice, not otherwise re
quired to be released pursuant to 5 U.S.C. 
552, may be made available to a Member 
of Congress or staff acting upon the 
Member’s behalf when the Member or 
staff requests the information on behalf 
of and at the request of the individual 
who is the subject of the record.
Policies and practices for storing, retriev

ing, accessing, retaining, and dispos
ing o f records in the system:

Storage
All information, except that specified 

in this paragraph, is recorded on basic 
paper/cardboard material, and stored 
within manila file folders, within metal 
file cabinets, electric file/card retrievers 
or safes. Some material is recorded and 
stored on magnetic tape, card or other 
data processing type storage matter for 
reproduction later into conventional 
formats.
Retrievability

Information is retrieved primarily by 
name of person, case number, complaint 
number or court docket number. Infor
mation within this system of records may 
be accessed by various U.S. Attorneys’ 
offices by means of catho-ray tube 
terminals (CRT’s ) .
Safeguards

Information in the system is both con
fidential and non-confidential and lo
cated in file cabinets in the United States 
Attorney offices.«Some materials are lo
cated in locked file drawers and safes, and 
others in unlocked file drawers. Offices 
are locked during non-working hours and 
are secured by either Federal Protective 
Service, United States Postal Service, or 
private building guards. Information 
that is retrievable by CRT’s within var- 
ious U.S. Attorneys’ offices requires user 
identification numbers which are issued 
to authorized employees of the Depart
ment of Justice.

Retention and disposal
Records are maintained and disposed 

of in accordance with Department of 
Justice retention plans.
System manager (s) and address

System manager for the system in 
each office is the Administrative Officer/ 
Assistant, for the U.S. Attorney for each 
district (See system designated Justice/ 
CRM-999).
Notification procedures

Address inquiries to the System Man
ager for the judicial district in which 
the case or matter is pending (See sys
tem designated JUSTICE/CRM-999).
Record access procedures

The major part of the information 
maintained in this system is exempt from 
this requirement under 5 U.S.C. 552a 
(j) (2), (k) (1) and/or (k) (2). To the ex
tent that this system is not subject to 
exemption, it is subject to access. A de
termination as to exemption shall be 
made at the time a request for access 
is received. A request for access to a 
record from this system shall be made in 
writing, with the envelope and the letter 
clearly marked “Privacy Access Request.” 
Include in the request the name of the in
dividual involved, his birth date and 
place, or any other identifying number 
or information which may be of assist
ance in locating the record and the name 
of the case or matter involved, if known. 
The requester will also provide a return 
address for transmitting the informa
tion. Access requests will be directed 
to the System Manager (see system 
designated’ JUSTICE/CRM-999).
Contesting record procedures

The major part of the information 
maintained in this system is exempt from 
this requirement under 5 U.S.C. 552a (j) 
(2), (k) (1) and/or (k) (2). To the extent 
that this system is not subject to exemp
tion, it is subject to contest. A determina
tion as to exemption shall be made at 
the time a request for contest is received. 
Individuals desiring to contest or amend 
information maintained in the system 
should direct their request to the System 
Manager (See system designated JUS
TICE/CRM-999) stating clearly and 
concisely what information is being con
tested, the reasons for contesting it, and 
the proposed amendment to the informa
tion sought.
Record source categories

Sources of information contained in 
this system include, but are not limited 
to investigative reports of Federal, State 
and local law enforcement agencies; 
client agencies of the Department of Jus
tice; other non-Department of Justice 
investigative agencies; forensic reports; 
statements of witnesses and parties; ver
batim transcripts of Grand Jury and 
court proceedings; data, memoranda and 
reports from the Court and agencies 
thereof; and the work product of Assist
ant United States Attorneys, Department
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of Justice attorneys and staff, and legal 
assistants working on particular cases.
Systems exempted from certain provi

sions o f the act
The Attorney General has exempted 

this system from subsections (c) (3) and
(4), (d), (e) (1), (2) and (3), (e) (4) (G) 
and <H), (e) (5) and (8) (f), (g) and (h)

■ of the Privacy Act pursuant to 5 U.S.C. 
552a(j) (2) and (k )(l)  and (2). Rules 
have been promulgated in accordance 
with the requirements of 5 U.S.C. 553 (b ),
(c) and (e) and have been published 
in the Federal R egister.

Summary of M inor Changes

JUSTICE/OPA-OO1, Executive Clem
ency Files—the word “upon” was mis
spelled in paragraph 3, line 5 of the rou
tine use section. In line 4 of the record 
source categories section, the word “re
ports” should not have been capitalized.

JUSTICE/LDN-001, Appraisers F ile -  
in the record access section, the words 
“Privacy Act Request” should be ■ sur
rounded by quotes. In the record source 
categories section the word “principally” 
was misspelled.

JUSTICE/LDN-002, Congressional
Correspondence File—the word “ of” was 
omitted in the fifth line of the routine 
use section. A comma should be deleted 
after the word “role”, in the safeguards 
section.

JUSTICE/ATR-002, Congressional
Correspondence Log File—the word “are” 
was omitted in the second line of the 
record source categories section.

JUSTICE/ATR-003—Index of De
fendants in Pending and Terminated 
Antitrust Cases—the word “contest” was 
misspelled in the first line of the contest
ing record procedures section.

JUSTICE/ATR-004, Statements by 
Antitrust Division Officials—the word 
“records” was misspelled in the second 
line of record source categories section.

JUSTICE/ATR-006, Antitrust Case
load Evaluation System—Monthly Re- 
port—the word “Director” was misspelled 
in the first line of the system manager 
section.

JUSTICE/ATR-007, Antitrust Division 
Case Cards—the words “clearly and” 
were omitted from the third line of the 
contesting "records procedures section.

JUSTICE/ATR-008, Freedom of In- 
formation/Privacy Requester/Subject 
Index File—the word “name” was omit
ted in the second line of the record access 
section.

JUSTICE/US A-001, Administrative
Files—delete proposed routine use “ (n) ” 
which is in this notice as an additional 
routine use for JUSTICE/USA-007.

JUSTICE/CRM — 999
System name;

Appendix to Criminal Division System 
of Records Field Offices of the Organized 
Crime and Racketeering Section are 
located as follows:
Organized Crime and Racketeering Section,

U.S. Department of Justice, P.O. Box 834,
Atlanta, Georgia 30801.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, U.S. Attorney’s 
Office, P.O. Box 375, 000 East Monroe 
Street, Springfield, Illinois 62705.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 1703, 
U.S. Post Office and Courthouse, Boston, 
Massachusetts 02109.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 327-A, 
Federal Building, Brooklyn, New York 
11201.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Suite 921, 
Genesee Building, 1 West Genesse Street, 
Buffalo, New York 14202.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 1552, 219 
South Dearborn Street, Chicago, Illinois 
60604.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 520, 
Northern Ohio Bank Building, Cleveland, 
Ohio 44113.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 940, Fed
eral Building, Detroit, Michigan 48226.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Federal Build
ing, Hartford, Connecticut 00103.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Suite 717, 906 
Grand Avenue, Kansas City, Missouri 64106.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 2307, 
Federal Building, 3Q0 North Los Angeles 
Street, Los Angeles, California 90012.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, 111 Northwest 
5th Street, Miami, Florida 33128.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, P.O. Box 89, 
Newark, New Jersey 07101.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Suite 900, PNB 
Plaza Bldg., Fifth and Market Streets, 
Philadelphia, Pennsylvania 19106.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, P.O. Box 996 
Postal Annex Building, Providence, Rhode 
Island 02901.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Room 318, New 
Federal Building, 100 State Street, Ro
chester, New York 14614.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Box 36132, 450 
Golden Gate Avenue, San Francisco, Cali
fornia 94102.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, Box 571, Ben 
Franklin Station, Washington, D.C. 20044.

Organized Crime and Racketeering Section, 
U.S. Department of Justice, P.O. Box 2799, 
Tampa, Florida 33601. -

[FR Doc.77-384 Filed l-5-77;8:45 am]

NATIONAL COMMISSION ON 
ELECTRONIC FUND TRANSFERS

PRIVACY ACT OF 1974 
Systems of Records

Pursuant to the provisions of the 
Privacy Act of 1974, Pub. L. 93-579, 5 
U.S.C. 552a, the National Commission on 
Electronic Fund Transfers hereafter 
known as the Commission, hereby pub
lishes for comment those systems of rec
ords subject to the Privacy Act of 1974 
which are maintained by the Commis
sion. Any person interested in comment
ing on the routine use portions of the

system notices may do so by submitting 
comments in writing to the Chairman, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW., Washington, D.C. 20036. Comments 
should be submitted on or before Febru
ary 7, 1977. The Commission’s proposed 
procedures for access to records in the 
systems are published in the Proposed 
Rule section of this issue of the Federal 
R egister. In the event that no comments 
are received which would warrant 
amendment of these systems of records, 
these systems of _ records will become 
final on January 29, 1977.

Dated at Washington, D.C., on De
cember 29,1976.

W i l l i a m  B. W i d n a l l ,
Chairman.

[NCEFT—1]
System name:

Payroll Records—National Commis
sion on Electronic Fund Transfers.
System location :

General Services Administration, Re
gion 3 Office; copies held by the Com
mission. GSA holds records for the Na
tional Commission on Electronic Fund 
Transfers under contract.
Categories o f records maintained in the 

system :
Varied payroll records, including, 

among other documents, time and at
tendance cards; payment vouchers; com
prehensive listing of employees; health 
benefits records; requests for deductions ; 
tax forms, W-2 forms, overtime requests; 
leave data; retirement records. Records 
are used by Commission and GSA em
ployees to maintain adequate payroll in
formation for Commission employees, 
and otherwise by Commission and GSA 
employees who have a need for the record 
in the performance of their duties. '
Authority for the system :

31 U.S.C., generally, also, P.L. 93-495. 
Title n .
Routine use o f records :

See Appendix. Records also are dis
closed to GAO for audits; to the Internal 
Revenue Service for investigation; and 
to prviate attorneys, pursuant to a 
power of attorney.

A copy of an employee’s Department 
of the Treasury Form W-2, Wage and. 
Tax Statement, also is disclosed to the 
State, city, or other local jurisdiction 
which is authorized to tax the employee’s 
compensation. The record will be pro
vided in accordance with a withholding 
agreement between thé State, city, or 
other local jurisdiction and the Depart
ment of the Treasury pursuant to 5 
U.S.C. 5516, 5517, or 5520, or, in the 
absence thereof, in response to a written 
request from an appropriate official of 
the taxing jurisdiction to the Chairman, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW., Washington, D.C. 20036. The re-
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quest must include a copy of the appli
cable statute or ordinance authorizing 
the taxation of compensation and should 
indicate whether the authority of the 
jurisdiction to tax the employee is based 
on place of residence, place of employ
ment, or both.

Pursuant to a withholding agreement 
between a city and the Department of 
the Treasury (5 U.S.C. 5520), copies of 
executed city tax withholding certificates 
shall be furnished the city in response to 
written request from an appropriate city 
official to the Chairman of the Com
mission.

In the absence of a withholding 
agreement, the Social Security Number 
will be furnished only to a taxing juris
diction which has furnished this agency 
with evidence of its independent author
ity to compel disclosure of the Social 
Security Number, in accordance with sec
tion 7 of the Privacy Act, Pub. L. 93-579.
Policies and practices for storing and 

retrieving, accessing, retaining and 
disposing o f records in the system :

Storage: N
Paper and microfilm.

Retrievability and accessing :
Social Security Number.

Safeguards:
Stored in guarded building; released 

only to authorized personnel.
Retention and disposal :

Disposition of records shall be in ac
cordance with the HJB GSA Records 
Maintenance and Disposition System 
(OAD P 1820.2).
System manager:

Administrative Assistant, GSA Liaison, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW., Washington, D.C. 20036.
Notification procedures :

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Record access procedures:

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Contesting records procedures:

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Categories o f sources o f records in the 

system:
The subject individual; the Commis

sion.
[NCEFT-2]

System name :
General Financial Records — National 

Commission on Electronic Fund Trans
fers.

1 Codified regulations for 1 CFR Part 442 
published In the proposed rules section of 

this Issue of the Federal R egister. Final 
regulations have not been issued.

System location :
General Services Administration, Cen

tral Office; copies held by the Commis
sion. GSA holds records for the National 
Commission on Electronic Fund Trans
fers under contract.
Categories o f individuals covered by the 

system :
Employees of the Commission and 

members of the Commission.
Categories o f records maintained in the 

system:
SF-1038, Application and account fol* 

advance of funds; vendor register and 
vendor payment tape. Information is 
used by accounting technicians to main
tain adequate financial information and 
by other officers and employees of GSA 
and the Commission who have a need for 
the record in the performance of their 
duties.
Authority for the system :

31 U.S.C., generally; also Pub. L. 93- 
495, Title H.
Routine use o f records :

See appendix. Records are also re
leased to GAO for audits; to the 1RS for 
investigation; and to private attorneys, 
pursuant to power of attorney.

' Policies and practices for storing and re
trieving, accessing, retaining and 
disposing o f records in the system :

Storage:
Paper and tape.

Retrievability and accessing:
Manual and automated by name. 

Safeguards :
Stored in guarded building; released 

only to authorized personnel.
Retention and disposal :

Disposition of records shall be in ac
cordance with the HB GSA Records 
Maintenance and Disposition.
System manager :

Administrative Assistant, GSA Liaison, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW., Washington, D.C. 20036.
Notification procedures :

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Record access procedures:

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Contesting records procedures:

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Categories o f sources o f  records in the 

system:
The subject individual; the Commis

sion.

[NCEFT-3]
System name :

General Informal Personnel Files — 
National Commission on Electronic Fund 
Transfers.
System location :

National Commission on Electronic 
Fund Transfers.

Categories o f individuals covered by the 
system :

Members of the Commission, employ
ees of the Commission, and consultants 
to the Commission.
Categories o f records maintained in the 

system :
Personnel qualifications statements, 

personnel action requests and notifica
tions, oaths of office, consultant and/or 
expert certifications, delegations of au
thority, background information for se
curity clearances, statements of employ
ment and financial interests, correspond
ence with members of the Commission. 
Authority for the system :

5 U.S.C., generally, also Pub. L. 93- 
495, Title H.
Routinejuse of records:

See Appendix.
Policies and practices for storing and 

retrieving, accessing, retaining and 
disposing o f  records in the system:

Storage:
Paper.

Retrievability and accessing :
Manual.

Safeguards :
Stored in lockable file cabinets, re

leased only to authorized personnel.
Retention and disposal:

Disposition of records shall be in ac
cordance with the GSA records mainte
nance and disposition^ system.
System manager :
, Administrative Assistant, GSA Liaison, 
National Commission on Electronic Fund 
Transfers, 1000 Connecticut Avenue, 
NW., Washington, D.C. 20036.
Notification procedures :

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Record access procedures :

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Contesting records procedures :

Refer to Commission access regula
tions codified at 1 CFR Part 442.1
Categories o f sources o f  records in the 

system:
The subject individual; the Com

mission.
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Appendix— National Commission On 

Electronic F und T ransfers

In the event that a system of records 
maintained by this agency to carry out 
its functions indicates a violation or po
tential violation of law, whether civil, 
criminal or regulatory in nature, and 
whether arising by general statute or 
particular program statute, or by regu
lation, rule or order issued pursuant 
thereto, the relevant records in the sys
tem of records may be referred, as a 
routine use, to the appropriate agency, 
whether federal, state, local or foreign, 
charged with the responsibility of inves
tigating or prosecuting such violation or 
charged with enforcing or implementing 
the statute, or rule, regulation or order 
issued pursuant thereto.

A record from this system of records 
may be disclosed as a “routine use” to a 
federal, state or local agency maintain
ing civil, criminal or other relevant en
forcement information or other per
tinent information, such as current 
licenses, if necessary to obtain informa
tion relevant to any agency decision 
concerning the hiring or retention of an 
employee, the issuance of a security 
clearance, the letting of a contract or the 
issuance of a license, grant or other 
benefit.

A record from this system of records 
may be disclosed to a federal agency, in 
response to its request, in connection 
with the hiring or retention of an em
ployee, the issuance of a security clear
ance, the reporting of an investigation 
of an employee, the letting of a contract, 
or the issuance of a license, grant or 
other benefit by the requesting agency, 
to the extent that the information is 
relevant and necessary to the requesting 
agency’s decision in the matter.

A record from this system of records 
may be disclosed to an authorized ap
peal grievance examiner, formal com
plaints examiner, equal employment op
portunity investigator, arbitrator or 
other duly authorized official engaged 
in investigation or settlement or a griev
ance, complaint, or appeal filed by an 
employee. A record from this system of 
records may be disclosed to the United 
States Civil Service Commission in ac
cordance with the agency’s responsibility 
for evaluation and oversight of federal 
personnel management.

A record from this system of records 
may be disclosed to officers and em
ployees of a federal agency for purposes 
of audit.

The information contained in this sys
tem of records will be disclosed to the 
Office of Management and Budget in 
connection with the review of private 
relief legislation as set forth in OMB 
Circular No. A-19 at any stage of the 
legislative coordination and clearance 
process as set forth in that Circular.

A record from this system of records 
may be disclosed as a routine use to a 
Member of Congress or to a Congres
sional staff member in response to an 
inquiry of the Congressional office made

at the request of the individual about 
whom the record is maintained.

A record from this system of records 
may be disclosed to officers and em
ployees of the General Services Admin
istration in connection with administra
tive services provided to this agency 
under agreement with GGSA.

[FR Doc.77-360 Filed 12-30-76;2:19 pm]

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

[Notice 77-1]
NASA SPACE PROGRAM ADVISORY 

COUNCIL (SPAC)
Meeting

The NASA SPAC Applications Com
mittee will meet on January 26, 1977, at 
NASA Headquarters, Federal Office 
Building 10B, Room 226A, 600 Independ
ence Avenue, S.W., Washington, D.C. 
Members of the public will be admitted 
to the meeting beginning at 9 a.m. on 
a first come first served basis to within 
the 35 seating capacity of the room. Visi
tors will be requested to sign a visitor’s 
register.

The NASA SPAC Applications Com
mittee serves in an advisory capacity 
only. It is concerned with the total range 
of applications of space-derived, space- 
related technology including communi
cations, meteorology, earth resources 
survey (includes agriculture/forestry, 
cartography, geography, geology/hydrol
ogy, oceanography), earth and ocean 
physics, solar energy conversion, space 
processing, and other technology appli
cations. Currently the Committee com
prises 6 members including the Chair
man, Mr. Thomas Rogers.

For further information regarding the 
meeting, please contact Mr. Louis B.C. 
Fong, (202) 755-8617. The approved 
agenda for the meeting on January 26, 
1977 is as follows:

Time Topic
9 a.m---------;—  Opening Remarks by

Chairman.
9:30 a.m----------  Seasat-A Program. Current

status of Seasat Pro
gram will be reviewed for 
the members’ recom
mendations and com
ments.

10:30 a.m--------- Satellite Telecommunica
tions Program. The re
port of the National Re
search Council-Space 
Applications Board 
Committee on Satellite 
Communications (CSC) 
will be presented for the 
members’ advice on how 
NASA might proceed to 
implement the CSC’s 
findings.and recommen
dations.

2:30 p.m-------- Adjourn.
John M. Coulter, 

Acting Assistant Administrator 
for DOD and Interagency 
Affairs,

D ecem b er  29,1976.
[FR Doe.77-407 Filed 1-5-77; 8:45 am]

NUCLEAR REGULATORY 
COMMISSION

[Docket No. 50-313]
ARKANSAS POWER & LIGHT CO.

Issuance of Amendment to Facility Op
erating License and Negative Declaration

The U.S. Nuclear Regulatory Commis
sion (the Commission) has issued 
Amendment No. 17 to Facility Operating 
License No. DPR-51, issued to Arkansas 
Power & Light Company (the licensee), 
which revised the license and its ap
pended Technical Specifications for op
eration of Arkansas Nuclear One—Unit 
No. 1 (the facility) . located in Pope 
County, Arkansas. The amendment is ef
fective as of its date of issuance.
Safety Analysis Report. The changes 
in the .design of the ANO-1 spent fuel 
storage pool from that reviewed and 
approved in the operating license review 
and as described in the ANO-1 Final 
Safety Analysis Report. The changes 
will increase spent fuel storage capacity 
from 253 to 590 assemblies.

The application for the amendment 
complies with the standards and require
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis
sion’s rules and regulations. The Com
mission has made appropriate findings 
as required by the Act and the Commis
sion’s rules and regulations in 10 CFR 
Chapter I, which are set forth in the 
license amendment. Notice of Considera
tion of Proposed Modification to Facility 
Spent Fuel Storage Pool in connection 
with this action was published in the 
F ederal R egister on October 28, 1976 
(41 FR 47294). No request for a hearing 
or petition for leave to intervene was 
filed following notice of the proposed 
action.
vironmental impact appraisal for the re
vised Technical Specifications and has 
concluded that an environmental impact 
statement for this particular action is 
not warranted because there will be no 
significant environmental impact attrib
utable to the action.

For further details with respect to this 
action, see (1)— the application for 
amendment dated October 7, as supple
mented by letters dated October 18, Octo
ber 25, November 11, November 16, and 
November 19, 1976, (2) Amendment No. 
17 to Facility Operating License No. 
DPR—51 and (3) the Commission’s re
lated Safety Evaluation and Environ
mental Impact Appraisal. AH of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. and at the Arkansas Polytechnic 
College, Russellville, Arkansas 72801. A 
single copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di
rector, Division of Operating Reactors.

Dated at Bethesda, Md., this 17th day 
of December 1976.
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For the Nuclear Regulatory Commis
sion. ,

D ennis L. Ziemann, 
Chief, Operating Reactors

Branch No. 2, Division of Op
erating Reactors.

IFR Doc.77-435 Filed l-5-77;8:45 am]

[Dockets Nos. 50-3, 50-247, 50-286]
CONSOLIDATED EDISON COMPANY OF

NEW YORK, INC., POWER AUTHORITY
OF TH E  STATE OF NEW YORK
Issuance of Amendments to Operating 

Licenses and Negative Declaration
The U.S. Nuclear Regulatory Commis

sion (the Commission) has issued to 
Consolidated Edison Company of New 
York, Inc. (Con Ed) Amendment No. 13 
to Provisional Operating License No. 
DPR-5 for Indian Point Nuclear Gen
erating Unit No. 1, and Amendment No. 
24 to Facility Operating License No. 
DPR-26 for Indian Point Nuclear Gen
erating Unit No. 2, and has issued,to Con 
Ed and the Power Authority of the State 
of New York Amendment No. 3 to Facil
ity Operating License No. DPR-64 for 
Indian Point Nuclear Generating Unit 
No. 3. These amendments revised Tech
nical Specifications for operation of the 
Indian Point Nuclear Generating Units 
located in Westchester County, New 
York. The amendments are effective as 
of the date of issuance.

The amendments permit tests on vari
ous fish impingement mitigating meas
ures at Indian Point Nuclear Generat
ing Unit No. 1 intakes during the period 
when Unit No. 1 is shut down.

The application for the amendments 
complies with the standards and require
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis
sion’s rules and regulations. The Com
mission has made appropriate findings 
as required by the Act and the Commis
sion’s rules and regulations in 10 CFR 
Chapter I, which are set forth in the li
cense amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration.

The Commission has prepared an en
vironmental impact appraisal for the re
vised Technical Specifications and has 
concluded that an environmental im
pact statement for this particular ac
tion is not warranted because there will 
be no significant environmental impact 
attributable to the action.

For further details with respect to this 
action, see (1) the application for amend
ments dated February 24, 1976, '(2) 
Amendment No. 13 to License No. DPR- 
5, (3) Amendment No. 24 to License No. 
DPR-26, (4) Amendment No. 3 to Li
cense No. DPR-64 and (5) the Commis
sion’s related Environmental Impact Ap
praisal. All of these items are available 
for public inspection at the Commission’s 
Public Document Room, 1717 H Street, 
NW. Washington, D.C. and at the Hend
rick Hudson Free Library, 31 Albany Post 
Road, Montrose, New York 10548.

A copy of items (2) through (5) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis
sion, Washington, D.C. 20555, Attention: 
Director, Division of Operating Reactors.

Dated at Bethesda, Md., this 20th day 
of December 1976.

^or the Nuclear Regulatory Commis
sion.

V ernon L. R ooney, 
Acting Chief, Operating Re

actors Branch No. 4, Division 
of Operating Reactors.

[FR Doc.77-433 FUed 1-5-77:8:45 am]

[Docket Nos. 50-329, 50-330]
CONSUM ERS POWER CO„ (MIDLAND 

PLANT, UN ITS  1 AND 2)
Order and Notice of Evidentiary Hearing

It is ordered: (1) That the evidentiary 
hearing concerning the suspension pro
ceeding in this matter will continue be
ginning at 9:30 a.m. on January 18,1977, 
at the U.S. Court of Claims, Courtroom 
1614, 219 South Dearborn Street, Chi
cago, Illinois 60604;

(2) That the parties will notify the 
Board no later than January 5, 1977, 
whether they have been able to agree on 
a schedule for the presentation of evi
dence beginning on that date and con
tinuing during the balance of that week.

(3) That if no agreement has been 
reached by the parties by said date, each 
will then submit to the Board a list of 
its witnesses so that the Board may fix 
such a schedule.

Dated at Bethesda, Md., this 23rd day 
of December 1976.

A tomic Safety and Licens
ing B oard,

F rederic J. Coufal,
Chairman.

[FR Doc.77-426 Filed 1-5-77:8:46 am]

[Docket No. 50-389]
FLORIDA POWER AND LIGH T CO., (ST.

LUCIE NUCLEAR POWER PROJECT,
U N IT  NO. 2)

Order for Evidentiary Hearing

The evidentiary hearing in this matter 
will resume on Tuesday, Januàry 11, 
1977 at 9:00 a.m., in Banquet Room D, 
at the Holiday Inn-North, 4900 Power
line Road, Ft. Lauderdale, Florida. The 
hearing wil continue through Thursday, 
January 13, 1977.

It is so ordered.
Dated at Bethesda, Md., this 28th day 

of December 1976. .
A tomic Safety and L icèns-, 

ing Board,
Edward Luton,

Chairman.
[FR Doc.77-430 FUed l-5-77;8:45 am]

[Docket No. 50-219]
JERSEY CENTRAL POWER AND LIGHT 

CO., (OYSTER CREEK NUCLEAR GEN 
ERATING STATIO N)
Special Prehearing Conference on Late 

Petition for Leave To Intervene
D ecember 27, 1976.

On February 13, 1976, a Petition for 
Leave to Intervene in the captioned pro
ceeding was filed by Sands Point Harbor, 
Inc., Philip Maimone, Wilson T. Crisman 
and Ruth L. Crisman (hereinafter col
lectively referred to as “Petitioners” ). 
Applicant Jersey Central Power & Light 
Company and the Staff of the U.S. Nu
clear Regulatory Commission, both have 
opposed the Petition on the grounds that 
it is admitted untiihely and that a sub
stantial showing of good cause for failure 
to file on time has not been made.

As discussed with counsel for Petition
ers, the State of New Jersey, the Appli
cant and the NRC Staff, during a tele
phone conference call on December 16, 
1976, the Atomic Safety and Licensing 
Board has determined to hear evidence 
on the question of good cause for grant
ing the Petition for Leave to Intervene 
filed by Petitioners.

Wherefore, it is ordered, In accord
ance with the Atomic Energy Act, as 
amended, and the rules of practice of the 
Commission, particularly § 2.751(a) (10 
CFR), a special two-day prehearing con
ference for the purpose of hearing evi
dence on the question of good, cause for 
granting the Petition for Leave to Inter
vene filed by Sands Point Harbor, Inc., 
et al. shall convene at 10:00 am, local 
time, on Wednesday, January 26, 1977, 
in Courtroom 438 in the State House 
Annex, Trenton, ,New Jersey.

Issued at Bethesda, Md., this 27th day 
of December 1976.
, For the Atomic Safety and Licensing 
Board.

R obert M. Lazo, 
Chairman.

[FR Doc.77-427 Filed 1-5-77:8:45 am]

[Docket No. 50-298]
NEBRASKA PUBLIC POWER DISTRICT

Issuance of Amendment to Facility 
Operating License

The U.S. Nuclear Regulatory Commis
sion (the Commission) has issued 
Amendment No. 33 to Facility Operating 
License No. DPR-46, issued to the Ne
braska Public Power District (the licen
see) , which revised Technical Specifica
tions for operation of, the Cooper Nu
clear Station (the facility) located in 
Nemaha County, Nebraska. The amend
ment is effective as of its date of issu
ance.

The amendment extended the surveil
lance interval for certain hydraulic 
shock suppressors to 6 months ± 2 5 % , 
or until the first plant shutdown during 
which access to the inaccessible snub
bers is afforded, and makes several minor
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corrections to Table 3.6.1 “Safety Re
lated Shock Suppressors (Snubbers)” of 
the facility’s Technical Specifications.

The application for the amendment 
complies with the standards and re
quirements of the Atomic Energy Act of 
1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate find
ings as required by the Act and the 
Commission’s rules and regulations in 
10 CFR Chapter I, which are set forth 
in the license amendment. Prior public 
notice of this amendment was not re
quired since the amendment does not 
involve a significant hazards considera
tion.

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d) (4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need not 
be prepared in connection with issuance 
of this amendment. .

For fath er details with respect to this 
action, see (1) the application for 
amendment dated November 24, 1976, 
(2) Amendment No. 33 to License No. 
DPR-46, and (3) the Commission’s con
currently issued Safety Evaluation. All 
of these items are available for public 
inspection at the Commission’s Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C. and at the Auburn 
Public Library, 118-15th Street, Auburn, 
Nebraska 68305. A single copy of items 
(2) and (3) may be obtained upon re
quest addressed to the U.S. Nuclear Reg
ulatory Commission, Washington, D.C. 
20555, Attention: Director, Division of 
Operating Reactors.

Dated at Bethesda, Md., this 20th day 
of December, 1976.

For the Nuclear Regulatory Commis
sion.

D ennis L. Z iemann, 
Chief, Operating Reactors 

Branch No. 2, Division of Op
erating Reactors.

[FR Doc.77-434 Filed i-5-77;8:45 am]

[Docket No. 50-367]
NORTHERN INDIANA PUBLIC SERVICE 

COMMISSION BAILLY GENERATING 
STATION, NUCLEAR—1

Issuance of Amendment to Construction 
Permit and Notice of Availability of 
Initial Decision and Supplemental Initial 
Decision

Notice is hereby given that pursuant to 
an Initial Decision dated November 22, 
1974 and a Supplemental Initial Decision 
Issued February 21, 1975, by the Atomic 
Safety and Licensing Board (ASLB), the 
Nuclear Regulatory Commission has is
sued Amendment No. 1 to Construction 
Permit No. CPPR-104 issued to the 
Northern Indiana Public Service Com
pany for construction of the Bailly Gen
erating Station, Nuclear-1, located in 
Porter County, Indiana! The Board’s in
itial Decision and Supplemental Initial

Decision authorize the construction of a 
slurry wall subject to certain conditions 
to the construction permit for the pro
tection of the environment. The Initial 
Decision and Supplemental Initial De
cision were reviewed by the Atomic 
Safety and Licensing Appeal Board prior 
to their becoming final.

A copy o f  the Atomic Safety and Li
censing Board Initial Decision dated No
vember 22, 1974 and Supplemental Ini
tial Decision dated February 21,1975; the 
Atomic Safety and Licensing Appeal 
Board Supplemental Decision dated De
cember 17, 1975; Amendment No. 1 to 
Construction Permit No. CPPR-104, and 
the Commission Staff’s Final Environ
mental Statement are available for public 
inspection at the Commission’s Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C., and in the Westchester 
Township Public Library, 125 South Sec
ond Street, Chesterton, Indiana 64304..

The Nuclear Regulatory Commission 
has found that the provisions of this 
amendment comply with the require
ments of the Atomic Energy Act of 1954, 
as amended, and the Commission’s reg
ulations published in 10 CFR Chapter I 
and has concluded that the issuance of 
this amendment will not be inimical to 
the common defense and security or 
to the health and safety o f  the public.

The ASLB Initial Decision and Sup
plemental Initiai Décision; the ASLAB 
Supplemental Decision; and Amendment 
No. 1 to CPPR-104 are also being made 
available at the Indiana Budget Agency, 
212 State House, Indianapolis, TnrH&na 
46204 and at the Lake-Porter County 
Regional Transportation and Planning 
Commission, 8149 Kennedy Avenue, 
Highland, Indiana 46322.

Based upon the record developed in 
the public hearing in the above cap
tioned matter, the November 22, 1974 
Initial Decision and Fèbruary 21, 1975 
Supplemental Initial Decision modified 
in certain respects the Final Environ
mental Statement relating to the con
struction of the Bailley Generating Sta
tion, Nuclear-1, prepared by the Com
mission. Pursuant to 10 CFR 51.52(b) 3, 
the Final Environmental Statement is 
deemed modified to the extent that the 
findings and conclusions relating to the 
environmental matters contained in the 
Initial Decision and Supplemental Ini
tial Decision are different from those 
contained in the Final Environmental 
Statement issued February 1973. The 
conditions are in addition to those rec
ommended in the Final Environmental 
Statement and those given in the ASLB 
Initial Decision of April 5, 1974 for the 
Bailly Station. Copies of the Initial De
cision and Supplemental Initial Decision 
have been transmitted to the Council 
on Environmental Quality and are being 
made available to the public as noted 
herein.

Single copies of the ASLB Initial De
cision and Supplemental Initial Deci
sion; the ASLAB Supplemental Deci
sion; and Amendment No. 1 to CPPR- 
104 may be obtained by writing to the 
U.S. Nuclear Regulatory Commission,

Washington, D.C. 20555, Attention: Di
rector, Division of Site Safety and Envi
ronmental Analysis.

Dated at Rockville, Md., this 22d day 
of December 1976.

For the Nuclear Energy Commission.
S. A. Varga,

Chief, Light Water Reactors 
Branch No. 4, Division of 
Project Management.

[FR Doc.77-436 Filed 1-5-77;8:45 am]

[Docket No. 50-549]
POWER A UTH O R ITY OF TH E  STATE OF

NEW YORK (GREENE CO UN TY N U 
CLEAR POWER PLANT)

Order and Notice for Prehearing 
Conference

An Atomic Safety and Licensing Board 
of the U.S. Nuclear Regulatory Com
mission and a Presiding Examiner and 
Associate Examiner of the Board on 
Electric Generation Siting and the En
vironment of the State of New York will 
conduct a joint prehearing conference 
to consider further scheduling, the Pro
tocol adopted by the Nuclear Regulatory 
Commission and the New York State 
Public Service Commission and such 
other matters as may be appropriate.

The conference will be held in the 
Office of the New York State Public Serv
ice Commission, Agency Building 3, Em
pire State Plaza, Albany,' New York, 
beginning at 1 p.m. on January 10, 1977.

It is so ordered.
Dated at Bethesda, Md., this 23rd day 

of December 1976.
A tomic Safety and 

Licensing B oard, 
F rederic J. Coufal,

Chairman.
[FR Doc.77-428 Filed l-5-77;8:45 am]

[Docket Nos. 50-354, 50-355]
PUBLIC SERVICE ELECTRIC AND GAS CO.

AN D  ATLAN TIC  CITY ELECTRIC CO.,
(HOPE CREEK GENERATING STATION,
UN ITS  1 AN D  2 )

Order for Evidentiary Hearing
The evidentiary hearing on the mat

ters remanded to the Licensing Board by 
ALAB-251 (December 31, 1974), and any 
other matters remaining outstanding in 
the captioned proceeding, will commence 
on Tuesday, January 18,1977 at 9:00 a.m. 
in Courtroom No. 1 at the Salem County 
Courthouse, 92 Market Street, Salem, 
New Jersey. If necessary the hearing will 
continue through Friday, January 21, 
1977.

It is so ordered.
Dated at Bethesda, Md., this 28th day 

of December 1976.
Atomic Safety and 

L icensing Board, 
Edward Luton,

Chairman.
[FR Doc. 77-429 Filed 1-5-77;8:45 am]
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[Docket No. 50-312]
SACRAMENTO MUNICIPAL U TILITY  

DISTRICT
Issuance of Amendment to Facility 

Operating License
The U.S. Nuclear Regulatory Commis

sion (the Commission) has issued 
Amendment No. 8 to Facility Operating 
License No. DPR-54, issued to Sacra
mento Municipal Utility District (the 
licensee), which revised Technical Spec
ifications for operation of the Rancho 
Seco Nuclear Generating Station (the 
facility) located in Sacramento County, 
California. The amendment is effective 
as of its date of issuance.

This amendment changes the power 
distribution Technical Specifications 
limiting control rod insertion and power 
imbalance.

The application for the amendment 
complies with the standards and require
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis
sion’s rules and regulations. The Com
mission has made appropriate findings 
as required by the Act and the Commis
sion’s rules and regulations in 10 CFR 
Chapter I, which are set forth in the li
cense amendment. Prior public notice of 
this amendment was not required since 
the amendment does not involve a sig
nificant hazards consideration.

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d) (4) an environmental impact 
statement, or negative declaration and 
environmental impact appraisal need not 
be prepared in connection with issuance 
of this amendment.

For further details with respect to this 
action, see (1) the application for 
amendment dated October 4, 1976, (2) 
Amendment No. 8 to License No. DPR -̂54, 
and (3) the Commission’s related Safety 
Evaluation. All of these items are avail
able for public inspection at the Com
mission’s Public Document Room, 1717 
H Street, NW., Washington, D.C. and at 
the Business and Municipal Department, 
Sacramento City-County Library, 828 I 
Street, Sacramento, California.

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di
rector, Division of Operating Reactors.

Dated at Bethesda, Md., this 23rd day 
of December 1976.

For the Nuclear Regulatory Commis
sion.

Vernon L. R ooney, 
Acting Chief, Operating Re

actors Branch No. 4, Division 
of Operating Reactors.

[PR Doc.77-437 Filed l-5-77;8:45 am]

[Docket Nos. STN 50-518, STN 50-519, STN 
50-520, STN 50-521]

TENNESSEE VALLEY AUTHOR ITY HARTS-
VILLE NUCLEAR PLANTS, PLANT A,
U N IT  NOS. 1 AND 2 AND PLANT B,
U N IT  NOS. 1 AND 2

Issuance of Limited Work Authorization

Pursuant to the provisions of 10 CFR 
50.10(e) of the Nuclear Regulatory Com
mission’s (Commission) regulations, the 

Y Commission has authorized the Tennes
see Valley Authority to conduct certain 
site activities in connection with the 
Hartsyille Nuclear Plants, Plant A, Unit 
Nos. 1 and 2 and Plant B, Unit Nos. 1 
and 2, in addition to those activities pre
viously authorized in the Commission’s 
le.tters dated April 22, July 23 and Sep
tember 9, 1976. The effective date of this 
further authorization is December 27, 
1976.

The additional activities authorized 
are within the scope of those activities 
authorized by 10 CFR 50.10(e) (3) and 
are also within the scope of the activities 
included in the assessment of environ
mental impacts considered by the Atomic 
Safety and Licensing Board in its Partial 
Initial Decisions referenced below. The 
additional activities authorized includes 
drilling, grouting and placing dental and 
fill concrete and work on the auxiliary 
building, the. fuel building and the re
actor building (installation of reinforc
ing, installation of embedded items, set
ting and removal of form work, placing 
engineered backfill and placement of 
concrete).

Any activities undertaken pursuant to 
this .authorization are entirely at the 
risk of the Tennessee Valley Authority 
and the grant of the authorization has 
no bearing on the issuance of construc
tion permits with respect to the require
ments of the Atomic Energy Act of 1954, 
as amended, and rules, regulations, or 
orders promulgated pursuant thereto.

A Partial Initial Decision on matters 
relating to the National Environmental 
Policy Act and site suitability was issued 
by the Atomic Safety and Licensing 
Board in the above captioned proceed
ing on April 20, 1976. On September 30, 
1976, the Board issued its First Supple
mental Partial Initial Decision Limited 
Work Authorization n —Part I, and on 
December 10, 1976, the Board issued its 
Second Supplemental Partial Initial De
cision Limited Work Authorization II— 
Part n . A copy tJT'(l) the Partial Initial 
Decisions, (2) the applicant’s Prelimi
nary Safety Analysis Report and amend
ments thereto; (3) The applicant’s En
vironmental Report and amendments 
thereto; (4) the Staff’s Final Environ
mental Statement dated June 1975,
(5) the Commission’s letters of authori
zation dated April 22, July 23, and Sep
tember 9,1976 and (6) the Commission's 
further letter of authorization, dated

December 27,1976, are available for pub
lic inspection at the Commission’s Public 
Document Room at 1717 H Street, NW., 
Washington, D.C. and the Fred A. Vought 
Library, 311 White Oak Street, Harts- 
ville, Tennessee 37074.

Dated at Rockville, Md., this 27th day 
of December 1976.

For the Nuclear Regulatory Commis
sion.

Wm, H. R egan, Jr., 
Chief, Environmental Projects 

Branch 3, Division of Site 
Safety and Environmental 
Analysis.

[FR Doc.77—431 Filed l-5-77;’8:45 am]

[Docket Nos. STN 50-566, STN 50-567]
TENNESSEE VALLEY AUTHOR ITY YELLOW

CREEK NUCLEAR PLANT, U N IT  NOS. 1
AND 2

Availability of Applicant’s Environmental 
Rqport

Pursuant to the National Environ
mental Policy Act of 1969 and the regu
lations of the Commission in 10 CFR 
Part 51, the Tennessee Valley Authority 
has filed an environmental report, dated 
December 17, 1976, in support of their 
application to construct and operate the 
Yellow Creek Nuclear Plant, Unit Nos. 1 
and 2, to be located in Tishomingo 
County, Mississippi. The report, which 
discusses environmental considerations 
related to the construction and operation 
of the proposed facility is available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street, 
N.W., Washington, D.C. and at the 
Corinth Public Library, 1023 Fillmore 
Street, Corinth, Mississippi. Copies of the 
report are also being made available at 
the Office of the Governor, Coordinator, 
Federal-State Programs, 400 Watkins 
Building, 510 George Street, Jackson, 
Mississippi, and at the Northeast Missis
sippi Planning and Development District, 
P.O. Drawer 6-D, Booneville, Mississippi.

After the environmental report has 
been analyzed by the Office of Nuclear 
Reactor Regulation staff, a draft en
vironmental statement will be prepared. 
Upon preparation of the draft environ
mental statement, the Commission will, 
among other things, cause to be pub
lished in the Federal R egister a sum
mary notice of availability of the draft 
statement, with. request for comments 
from interested persons on the draft 
statement. The summary notice will also 
contain a statement to the effect that 
comments of Federal agencies and State 
and local officials will be made available 
when received. Upon consideration of 
comments submitted with respect to the 
draft environmental statement, the staff 
will issue a final environmental state
ment, the availability of which will be 
published in the Federal R egister.
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Dated at Rockville, Md., this 28th day 

of December 1976. .
For the Nuclear Regulatory Commis

sion.
Wm. H. R egan, Jr., 

Chief, Environmental Projects 
Branch 3, Division of Site 
Safety and Environmental 
Analysis.

[FR Doc. 77-432 Filed 1-5-77;8:45 am]

NATIONAL TRANSPORTATION 
SAFETY BOARD

[N-AR 77—1 ]
MARINE CASUALTY REPORT; SAFETY

RECOMMENDATIONS AND RESPONSES
Availability and Receipt

The National Transportation Safety 
Board has released, jointly with the U.S. 
Coast Guard, the report on investigation 
of the stranding on September 26, 1974, 
of the SS Transhuron at Kiltan Island, 
near the southwest coast of India. The 
report, No. USCG/NTSB-MAR-76-2, 
was released December 30, 1976.

The Safety Board determined that the 
probable cause of the accident was the 
ship's loss of power, resulting in the 
grounding on Kiltan Island reef after the 
vessel was adrift for 2 days. Contributing 
to the accident were the rendering in
operative of the vessel’s propulsion 
switchboard by a fire, caused by the fail
ure of the iron pipe nipple in the bronze 
condenser head, the reluctance of the 
Master of the Transhuron to accept of
fers of aid from other vessels, and his 
failure to use available information in 
order to anchor prior to the grounding.

As a result of its analysis of this cas
ualty, the Safety Board on December 30 
submitted the following recommenda
tions:
To the. U.S. Coast Guard—

Insure that required specifications and 
Plan-approved documents for ship modi
fication are transmitted to the inspectors 
before equipment is installed or con
struction and modification is begun. 
(M-76-20) ,

Expedite the issuance of regulations to 
require spray shield protection when 
saltwater piping must be in the vicinity 
of switchboards or other open electrical 
equipment. (M-76-21)

Expand either the Merchant Marine 
Safety Manual or other suitable instruc
tions to include aids for inspection and 
repair of firefighting equipment, par
ticularly C02 semi-portable equipment. 
(M-76-22)

Continue to disseminate to Coast 
Guard inspectors and licensed Merchant 
Marine officers the information that all 
concerned are responsible for the com
pliance of any vessel with the regulations 
and that this responsibility is found in 
and protected by law and regulations. 
(M-76-23)

Include in the engineers’ license exam
ination, questions on all phases of dam
age control and engineering casualty con
trol for various powerplants in addition 
to the existing firefighting and emergency 
equipment questions. (M-76-24)

To the Office of Maritime Affairs, De
partment of State—

Introduce before IMCO a suitable reso
lution to reaffirm that masters are re
sponsible to call for assistance based upon 
the immediate casualty situation and are 
not to depend solely on company arrange
ments or assume responsibility for po
tential salvage claims. (M-7r6-25)
To the Maritime Administration, Depart

ment of Commerce—
Urge shipowners to install communi

cations equipment to use MARISAT com
munications satellites. CM-76-26)

Issue an advisory to restate the mas
ter’s responsibility to call for assistance 
based upon the immediate casualty situ
ation and to urge owners and operators 
to develop procedures and informational 
guides to assist masters and inform man
agement personnel of potential commu
nications and logistics problems. (M-76- 
27)

(With the exception of M-76-24, all of 
these recommendations are designated 
“Class II—Priority Followup” ; M-76-24 
is a Class III recommendation, for 
longer-term followup.)
R esponses to Safety R ecommendations

The U.S. Coast Guard on December 13 
provided the Safety Board with an up
date on recommendation M-76-3, issued 
as a result of investigation into the June 
2, 1973, collision in New York Harbor be
tween the SS C. V. Sea Witch and the 
SS Esso Brussels. (See 41 FR 19481, 
March 11, 1976.) The recommendation 
asked the Coast Guard to require the re
porting to Coast Guard of all steering 
failures aboard U.S. oceangoing vessels, 
and to require the reporting of steering 
failures aboard foreign vessels if the fail
ure occurs in U.S. waters. Coast Guard 
responded last June 2 (41 FR 24260, 
June 17,1976) by indicating that 46 CFR 
4.05 was being revised to specify report- 
able casualties and to require that steer
ing failures be reported. Coast Guard’s 
December 13 letter notes that these re
quirements have been drafted and it is 
anticipated that an advance notice will be 
published prior to July 1, 1977.

The Federal Railroad Administration 
has provided two letters dining the past 
week in response to Safety Board recom
mendations issued during 1976.

Under date of December 20, FRA com
ments on recommendations R-76-13 and 
R-76-14, issued after investigation into 
the June 5, 1975, collision of a Reading 
Company commuter train and a tractor- 
semitrailer near Yardley, Pennsylvania. 
(See 41 FR 17974, April 29, 1976.) Con
cerning recommendation R-76-13, which 
would require flashing lights and gates 
as minimum protection at all grade cross
ings used by commuter trains, FRA states 
that by the direction of Congress the se
lection and prioritization of grade cross
ing improvement projects are State re
sponsibilities, and that section 203(a) of 
the Highway Safety Act of 1973, as 
amended, applies. FRA notes that 
the Federal Highway Administration 
(FHWA) currently lists three factors in

making selection and prioritization deci
sions-^, ranking of locations according 
to a hazard index, an onsite inspection of 
each rail-highway crossing, and the acci
dent history of the crossing. FRA also 
notes that, as a result of Safety Board 
recommendation H-76-22, FHWA will 
add a fourth consideration—the number 
of people exposed to the crossing. (See 41 
FR 26078, June 24,1976, and 41 FR 46526, 
October 21,1976.)

Further speaking to recommendation 
Rr-76-13, FRA’s December 20 letter in
dicates that to develop more accurate 
hazard rating formulas FRA is sponsor
ing research to analyze grade crossing 
inventory data in conjunction with grade 
crossing accident data. The formulas, 
which will be available to the States in 
late 1977, will include such considerations 
as accident histories, traffic volumes, 
physical characteristics of the site, cur
rently available warning devices and lo
cale. FRA also states that rail passen
ger data are being collected for inclu
sion in the grade crossing inventory, 
which also will identify all Amtrak and 
Auto Train routes (crossings).

In answer to recommendation R-76- 
14 which called for the development of 
a program directed at the improvement 
of all grade crossings used by commuter 
trains, contemplating the separation of 
grades of all these crossings in the for- 
seeable future, FRA states, “Although 
grade separation is certainly an alterna
tive to be considered in addressing the 
safety enhancement of a grade crossing, 
it is an inordinately expensive solution, 
so much so that it probably cannot be 
justified solely on the basis of safety.” 
FRA contends that approximately 10 at- 
grade crossings can be provided with 
warning devices at a cost equivalent to 
that of one low-cost grade separation, 
which, according to FRA, “seems too 
high a price to pay for the marginal gain 
in effectiveness, particularly when prop
er warning devices may have to be fore
gone at alternative crossings.”  FRa  con
cludes, “ If there are other non-safety 
related concerns, e.g., traffic flow or 
emergency vehicles, they, combined with 
the safety considerations, may justify a 
grade separation. However, neither is a 
meet subject for FRA regulatory action.” 
FRA states that its current aim is to 
make available “ the necessary algo
rithms for rating and ranking individual 
grade crossings on a nationally compara
ble basis.”

FRA’s comments on recommendations 
R-76-20 through R-76-22 are provided 
in a letter dated November 30, 1976. 
These recommendations resulted from 
investigation of the October 1, 1975, de
railment of an Amtrak Train on the 
tracks of the Louisville and Nashville 
Railroad Company near Pulaski, Tennes
see. (See 41 FR 29222, July 15,1976.) Re
view of the Federal Track Safety Stand
ards to determine whether current re
quirements are adequate for safe ac
commodation of six-wheel truck loco
motives was asked by recommendation 
R-76-20. In answer, FRA states that it 
has established as one of its priority ob-
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jectives the review not only of the geom
etry requirements but also of all of the 
Federal Track Safety Standards; this 
review is being conducted in conjunction 
with FRA’s Accident Reduction Research 
Program. FRA anticipates receiving the 
results during the latter part of 1977.

In response to R-76-21, which would 
require that rail passenger equipment 
be fitted with roof hatches so that pas
sengers can escape through the ceiling 
of a car which is lying on its side, the 
November 30 letter indicates that FRA 
and Amtrak have agreed to investigate 
jointly the merits of the Safety Board 
recommendations concerning improve
ment of the level of safety provided oc
cupants of passenger-carrying rail ve
hicles in accident situations. To this end, 
Amtrak has agreed to make available 
two retired passenger coaches for testing 
at the Transportation Test Center in 
Pueblo, Colorado. FRA notes that one 
aspect of passenger safety to be investi
gated is fitting rail passenger cars with 
roof hatches to facilitate passenger es
cape through the overhead of a car ly
ing on its side. FRA will notify the Board 
of test results and will advise concerning 
any regulatory action deemed appropri
ate.

Re recommendation R-76-22, which 
asked FRA to require that Amtrak or 
the railroad operating an Amtrak train 
disseminate information to emergency 
units along the route on emergency en
try techniques and on where emergency 
equipment within the car is located, 
FRA states that last September 17 com
ments concerning this recommendation 
were requested by FRA from the Na
tional Railroad Passenger Corporation. 
The Corporation advised on October 15 
that Amtrak had written to its member 
roads for any applicable input, and 
further, that Amtrak intends to “act 
upon this recommendation.”
Safety B oard R eplies to R ecommen

dation R esponses

Board letter of December 23 to the 
Washington State Highway Commission 
reaffirms the Board’s position concerning 
friction tests used in reaching conclu
sions Nos. 2 and 9 in accident report 
NTSB-HAR-76-7. The report followed 
Board investigation of the crash of a 
gasoline truck and trailer which oc
curred December 4, 1975, during a heavy 
rainstorm in Seattle, Washington. Rec
ommendations H-76-29 and H-76-30 
were predicated on conclusions 2 and 9 
of the report and have been the subject 
of recent correspondence between the 
Board and the Commission. (See 41 FR 
55954, December 23, 1976.) The Board’s 
December 23 letter states that regardless 
of skid test numbers obtained prior to or 
subsequent to the occurrence of the ac
cident, “ the highway-to-vehicle tire co
efficient of friction was inadequate to 
sustain the position of the articulated 
vehicle.” Board calculations indicate 
that this stability failure would occur at
0.23 at the time of and under the environ
mental circumstances of the accident. 
As previously indicated by the Board, 
test skid numbers and accident circum

stances, especially considering the dif
ference between ASME test tires and 
real-world truck tires, are not the same. 
The Board remains convinced that con
clusions 2 and 9 are valid as they fac
tually relate to the circumstances of the 
accident and are not dependent upon 
test skid numbers.

Board letter of December 29 to the 
Federal Aviation Administration con
cerns recommendations A-76-59 through 
A-76-64 and is in reply to FAA letter of 
September 22 (41 FR 44235, October 1, 
1976) commenting on the use of advisory 
circulars and citing rationale for not im
plementing all of the features of AC 
33-1A during tests of General Electric 
CF6 engines. The Board acknowledges 
FAA’s explanation that the GE dynamic 
structural tests as supplemented during 
the past year are more stringent than 
any likely in-service strike incident. Ac
cordingly, the Board will continue to 
hold these recommendations in “open” 
status until completion of the engine 
modification program for U.S. and for
eign carriers as recommended.

The marine casualty report and the 
safety recommendation letters are avail
able to the general public; single copies 
may be obtained without charge. Copies 
of the letters in response to recommenda
tions and copies of Safety Board replies 
may be obtained at a cost of $4.00 for 
service and 100 per page for reproduc
tion. All requests must be in writing, 
identified by recommendation number 
and date of publication of this F ederal 
R egister notice. Address inquiries to; 
Publications Unit, National Transporta
tion Safety Board, Washington, D.C. 
20594.

Multiple copies of the marine casualty 
report may be purchased by mail from 
the National Technical Information 
Service, U.S. Department of Commerce, 
Springfield, Virginia 22151.
(Secs. 304(a) (2) and 307 of the Independent 
Safety Board Act o f 1974 (Pub. L. 93-633, 88 
Stat. 2169, 2172 (49 U.S.C. 1903, 1906)).)

M argaret L. F isher, 
Federal Register Liaison Officer.

January 3, 1977. ^
[PR Doc.77-535 Piled l-5-77;8:45 am]

OFFICE OF TELECOMMUNI- 
CATIONS POLICY

INMARSAT PREPARATORY COM M ITTEE 
WORKING GROUP v

Meeting
Notice is hereby given that the U.S. 

INMARSAT Preparatory Committee 
Working Group will meet at 9:30 a.m„ in 
Room 712, Office of Telecommunciations 
Policy, 1800 G Street, NW., Washington, 
D.C. on Monday, January 24, 1977.

The principal agenda items will be: (1) 
A report on the first session of the 
INMARSAT Preparatory Committee held 
in London from January 10-14,1976; (2) 
Development of a Working Group work 
program to prepare for the second ses
sion of the INMARSAT Preparatory 
Committee and (3) other business which 
might be raised at the meeting.

The meeting will be open to the public; 
any member of the public will be per
mitted to file a written statement with 
the Working Group before or after the 
meeting.

The names of the members of the 
Working Group, a copy of the agenda, a 
summary of the meeting and other in
formation pertaining to the meeting may 
be obtained from Mr. William T. Adams, 
Office of Telecommunications Policy, 
Washington, D.C. 20504 (Tel: 202: 395- 
3782).

L. Daniel O ’Neill, 
Advisory Committee 

Management Officer.
[FR Doc.77-420 Filed l-5-77;8:45 am]

PRIVACY PROTECTION STUDY  
COMMISSION

PRIVATE INVESTIGATION FIRMS 
Hearing or Certain Practices

The Privacy Protection Study Commis
sion will hold a public hearing on certain 
practices of private investigations firms 
between 9:30 a.m. and 5:30 p.m. on Jan
uary 26,1977 in Room 1318, Dirksen Sen
ate Office Building, Washington, D.C. 
This hearing is part of the Commission’s 
study of the desirability and feasibility 
of extending the principles and require
ments of the Privacy Act of 1974 to the 
private sector, and State and local 
governments.

To assist in the development of this 
inquiry, the Commission wishes to learn 
about the experiences and views of all 
interested persons prior to the hearing. 
Written statements should be submitted 
to the Executive Director, Privacy Pro
tection Study Commission, Suite 424, 
2120 L Street, N.W., Washington, D.C., 
20506, and received in the Commission’s 
office no later than January 15, 1977. 
Additional statements will be accepted 
for inclusion in the record until Febru
ary 25,1977.

The Commission’s inquiry into private 
investigations firms is part of its broader 
examination of the employment and per
sonnel record-keeping practices of pri
vate industry, State and local govern
ments, private nonprofit organizations, 
employment agencies, consumer investi
gative companies, private investigating 
agencies and labor unions.

The Commission’s intention is to fo
cus on the services provided by private 
investigations firms where (a) the sub
ject of an investigation is an employee or 
prospective employee of the client and 
(b) such employment status is a funda
mental criterion underlying the request 
for investigative services. Specifically, 
the Commission wishes to learn about; 
(1) the scope and nature of services re
quested by employers and provided to 
them for such purposes as pre-employ
ment and pre-promotion investigations, 
as well as the scope and nature of in
vestigative services provided in response 
to client concerns over, or suspicions of, 
employee dishonesty, disloyalty, or im
morality; (2) the impact upon subject 
individuals resulting from the provision 
of such services, both in respect to rela-
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tions with: the employer who initiated the 
request for services and in respect to the 
consequences for the individual of the 
further dissemination of information ac
quired in the course of providing such 
services; and (3) the accountability 
mechanisms which operate to insure the 
fair treatment of individual subjects of 
investigation, before, diming, and after 
the provision of services to the employer 
or prospective employer. The elements 
of service of interest to the Commission 
include the investigative methods and 
techniques employed, the record-keeping 
practices of private investigations firms, 
and the content, format and manner of 
delivery of formal and informal reports 
to clients.

The Commission also seeks informa
tion concerning the exchange of infor
mation about prospective, current, or 
former employees among private investi
gations firms and between private inves
tigations firms and clients other than the 
client for whom information was origi
nally collected. Additionally, the Com
mission is seeking information concern
ing the exchange of information between 
law enforcement agenices and private in
vestigations firms in relation to the prac
tices described above.

The Commission would like to receive 
information describing the extent to 
which the data collection and record- 
keeping practices described above con
form to the following five information 
practice principles:

There must be no personal data record
keeping system whose very existence is secret;

There must be a way for an individual to 
find out what information about him is in a 
record and how it is used;

There must be a way for an individual to 
prevent information about him that was ob
tained for one purpose from being used or 
made available for other purposes without 
his consent;

There must be a way for an individual to 
correct or amend a record or identifiable in
formation about him; and

Any organization creating, maintaining, 
using, or disseminating records of identifi
able personal data must assure the reliability 
(i.e., accuracy, relevance, timeliness, and 
completeness) of the data for their intended 
use and must take precautions to prevent 
misuse of the data.

D avid F. Linowes,
Chairman.

Carole W . Parsons, 
Executive Director.

IFR Doc.77-406 Filed 1-5-77;8:45 am]

DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 
[COD 76-233]

PEORIA AND PEKIN UNION RAILWAY 
COMPANY BRIDGE; PEORIA, ILLINOIS

Public Hearing on Proposed Bridge 
Alteration

A public hearing on proposed altera
tion of the Peoria and Pekin Union Rail

way Company bridge across the Illinois 
River, mile 160.7, at Peoria, Illinois, will 
be held on Thursday afternoon, Febru
ary 10, 1977, at 1:30 p.m., in the County 
Board Room, Peoria County Court 
House, Main and Jefferson Streets, Peo
ria, Illinois. This hearing is being held 
under the authority of section 3 of the 
Act of June 21, 1940 (Truman-Hobbs 
Act) <33 UJS.C. 513).

The existing bridge, which has a bas
cule span, provides approximately 140 
feet of horizontal clearance in the draw 
when measured normal to the channel 
axis. A number of complaints have been 
received alleging that the bridge is un
reasonably obstructive to navigation. 
The purpose of the hearing is to deter
mine whether alteration is needed and, 
if so, what alteration is necessary, with 
due regard for the necessity of free, easy, 
and unobstructed navigation upon the 
waterway and the needs of rail traffic.

Public comments, views, and data are 
necessary for determining whether the 
bridge unreasonably obstructs naviga
tion, whether vessels have unreasonable 
difficulty and delay in passing through 
the bridge, the costs associated with 
collisions, swampings, and delays to navi
gation, the character and amount of 
commerce affected, whether the com
merce affected is sufficient to justify al
teration of the bridge, the changes nec
essary to make navigation through or 
under the bridge reasonably free and 
unobstructed, and the impact of the al
teration, if made, upon the quality, of 
the human environment.

Any person may appear and be heard 
at this public hearing. Persons planning 
to appear and be heard are requested to 
notify the Commander, Second Coast 
Guard District, Federal Building, 1520 
Market Street, St. Louis, Missouri 63103 
any time before the hearing stating the 
amount of time required. Depending 
upon the number of scheduled state
ments, it may be necessary to limit the 
amount of time allocated to each person. 
Any limitations of time allocated will 
be announced at the beginning of the 
hearing. Written statements and exhibits 
may be submitted in place of or in addi
tion to oral statements and will be made 
a part of the record of the hearing. These 
written statements and exhibits may be 
delivered at the hearing or mailed in ad
vance to the Commander, Second Coast 
Guard District.
(54 Stat. 498, 33 U.S.C. 613; Section 4 (f), 
80 Stat. 934, as amended, 49 U.S.C. 1653(f); 
Section 6(g) (3), 80 Stat. 937, 49 U.S.C. 1655 
(g )(3 ); 33 CFR 116.20 and 49 CFR 1.46 
(c )(6 ).)

Dated: December 28,1976.
' A. F. F ugaro,

Rear Admiral, U.S. Coast 
Guard, Chief, Office of 
Marine Environment and 
Systems.

[FR Doc.77-538 Filed 1-5-77; 8:45 am]

[COD 76-231]
CHEMICAL TRANSPORTATION INDUSTRY 

ADVISORY COM M ITTEE
Notic of Meeting

“ Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is here
by given of a meeting of the Chemical 
Transportation Industry Advisory Com
mittee’s Subcommittee on Chemical Ves
sels to be held January 12, 1977, 9 a.m„ 
Room 8334, NASSIF Building, 400 7th 
Street, SW, Washington, D.C. 20590. The 
agenda for this meeting is as follows: 
(1) To begin revision of the rules for 
bulk hazardous chemicals shipped in 
barges, 46 CFR Part 151. (2) To draft, 
recommendations for the Coast Guard 
in developing a position paper on bulk 
hazardous chemical charges for presen
tation to the Inter-Governmental Mari
time Consultative Organization’s Sub
committee on Bulk Chemicals.

Attendance is open to the interested 
public but limited to the space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the hearing. Persons wish
ing to attend and persons wishing to 
present oral statements should notify, 
not later than the day before the meet
ing, and information may be obtained 
from, Capt. C. E. Mathieu, Commandant 
(G-MHM), U.S. Coast Guard, Washing
ton, D.C. 20590, 202-426-2296. Any mem
ber of the public may present a written 
statement tp the Committee at any time. 
Special notice: The lateness of this no
tice is due to administrative oversight.

Issued in Washington, D.C. on Decem
ber 16, 1976.

W. M. Benkert,
Rear Admiral, U.S. Coast Guard, 

Chief, Office of Merchant Ma
rine Safety.

]FR Doc.77-584 Filed 1-4-77; 11:51 am]
Note: This document is reprinted without 

change from the issue of Wednesday, Janu
ary 5,1977.

Materials Transportation Bureau
HAZARDOUS MATERIALS REGULATIONS 

EXEMPTIONS
Grants and Denials of Applications for 

Exemptions
In accordance with the procedures 

governing the application for, and the 
processing of, exemptions from the De
partment of Transportation’s Hazardous 
Materials Regulations (49 CFR Part 107, 
Subpart B ), notice is hereby given of the 
exemptions granted October 1976. The 
modes of transportation involved are 
identified by a number in the “Nature of 
Exemption Thereof” portion of the table 
below as follows: 1—Motor vehicle, 2— 
Rail freight, 3—Cargo vessel, 4—Cargo- 
only aircraft, 5—Passenger-carrying air
craft.

Application numbers prefixed by the 
letters EE represent application for 
Emergency Exemptions.
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Renewals

Applicar Exemption Applicant Regulation (s) Nature of exemption thereof
tion No. No. affected

/

2582-P___ DOT-E 2582

2981-X___ DOT-E 2981

4247-X___DOT-E 4247

5064-X___DOT-E 5064

6197-X___DOT-E 6197

6205-X___DOT-E 6205

6309-X___DOT-E 6309

6325-X.._ DOT-E 6325

6589-X___DOT-E 6580

6671-X.__DOT-E 6671

6775-X___DOT-E 6775

6801-X-... DOT-E 6801

6098-X___ DOT-E 6908

7024-X____DOT-E 7024

7045-P.__  DOT-E 7045

7048-X____DOT-E 7048

7072-X____DOT-E 7072

7438-X____DOT-E 7438

Air Products & 
Chemicals, Inc., 
Allentown, Pa'. 

Hercules, Inc., Wil
mington, DeL

High Point Chemical 
Corp., High Point 
N.C.

EMC Corp., Phila
delphia, Pa.

Providence Gas Co., 
Providence, R.I.

Northern Petrochemi
cal Co., Des 
Plaines, 111.Olin Corp., Stamford, 
Conn.

Hercules, Inc., Wil
mington, Del.; 
Atlas Powder Co., 
Dallas, Tex.

Lear Siegler, Inc.y 
Anaheim, Calit.;> 
Robertshaw Con
trols Co., Anaheim, 
Calif.Dow Chemical Co., 
Midland, Mich.; 
Hercules, Inc., 
Wilmington, Del.

Riverside Chemical 
Co., Memphis, 
Tenn.; United 
States Steel Corp.; 
Atlanta, Ga. 

Phillips Petroleum 
Co.,

Greer Hydraulics, 
Inc., Los Angeles, 
Calif.

Burlington Industries, 
Inc., Burlington, 
N.C.Eastman Sodale Co., 
Rochester, N.Y.

Martin Marietta 
Corp., Charlotte, 
N.C.Container Corp. of 
America, Winning- 
ton, DeL

Ethyl Corp., Baton 
Rouge, La.

49 CFR 173.304(a)(2)..

49 CFR 173.64(a), 
173.93(a).

49 CFR 173.223(a) . j__

49 CFR 173.377(g)
(1>.

49 CFR 173.315(a)(1), 
172.101.

49 CFR 173.315(a)(1), 
172.101.

49 CFR 173.315(a) (1). 

49 CFR 173.154(a)— .

49 CFR 173.302(a) 
(1), 175.3.

49 CFR 173.1; pt. 173, 
subpt. C, E, G; 
177.854.

49 CFR 173.358, 
173.359.

To become a party to E 2582. (See 
application No. 76.392.) (Modes 1 
and 2.)To ship certain class A or class B 
explosives in a 8-mil thickness 
polyethylene bag contained within 
8-ply (minimum), flberboard tubes. 
(Modes 1 and 2.)

To ship peracetic acid solution in a 
DOT specification 21P fiber drum 
overpack with inside DOT specifica
tion 2SL polyethylene container. 
(Mode 1.)To ship organic phosphate compound 
mixtures, dry, n.o.s. in DOT speci
fication 44B multiwall paper bags 
having up to 5 DOT specification 
2D inner bags. (Modes 1, 2, and 3.)

To ship liquefied natural gas, liquefied methane in a vacuum perlite in
sulated 11,000 gal nominal water 
capacity cargo tank. (Mode 1.)

To ship certain flammable cryogenic 
gases in a 11,725 gal nominal water 
capicity aluminum vessel. (Mode 1.)

To ship compressed gas, n.o.s. in a non- 
DOT specification steel portable 
tank. (Mode 1.) VTo ship certain oxidizing, materials in 
non-DOT specification cargo tanks 
complying with DOT specification 
MC-306, MC-307, or MC-312 cargo 
tanks. (Mode 1.) ^To ship compressed air in a pressure 
vessel assembly consisting of M* in. 
diameter stainless'steel tubing in a 
double coil configuration. (Modes 
1, 2, and 4.)To ship certain flammable liquids, 
corrosive liquids, and class B 
poisonous liquids contained in 
damaged DOT specification drums 
overpacked in outside metal drums. 
(Modes 1 and 2.) .To ship certain class B poisonous 
liquids in DOT specification MC-330 
or MC-331 tank motor vehicles. 
(Mode 1.)

49 CFR 173.119(a) 
(7), 173.119(e)(1).

49 CFR 173.34(d), 
173.302(a)(1).

49 CFR 173.249(a)___

49 CFR 173.242(c), 
173.245(a) (18).

41 CFR 173.365(a) 
(14).

49 CFR pt. 173, 
178.19.

49 CFR 173.354(a)___

To ship certain flammable liquids in 
a 1-gal glass bottle overpacked in a 
DOT specification 12B-65 double 
walled corrugated flberboard box. 
(Modes 1 and 2.)To ship nitrogen in a non-DOT speci

fication steel pressure vessel made 
to comply with sec. VUI of the 
ASME code. (Mode 1.)

To ship indigo dye paste in collapsible rubber container called Sealdtank. 
(Mode 1.)

To become a party to E 7045. (See 
application No. 75-187). (Modes 
1,2, and 3.)

To ship class B poisonous solid in 
a DOT specification 21C400 fiber 
drum. (Mode 1.)

To ship certain corrosive liquids and 
oxidizers in a non-DOT specification 
molded polyethylene container. 
(Mode 1,2, and 3.)

To ship motor fuel antiknock com
pound in 4 cargo tanks designed and 
built to ASME specification U-68. 
(Mode 1.)

N EW  EXEMPTIONS

7404-N___ DOT-E 7404 Seaboard World Air
lines, Jamaica, N.Y.

49 CFR 175.85(b)__ To transport poison B poisons and 
irritating materials stowed in a loca
tion inaccessible to crew members. 
(Mode 4.)

7405-N___ DOT-E 7405 Sigma Chemical Co., 
St. Louis, Mo.

49 CFR 173.242,175.3. To ship hydrochloric acid packages commingled with other chemicals in 
an outside DOT-12B box. (Modes 1, 
4, and 5.)

7407-N___ DOT-E 7407 U.S. Department of 
Agriculture, Wash
ington, D.C.

49 CFR pt. 172, 
173A8,173.91, 175.3,175.75(a)(2).

To ship incendiary grenades under 
certain conditions via cargo-only 
aircraft. (Mode 4.)

7409-N___ DOT-E 7409 Sea-Land Service, 
Inc., Elizabeth, 
NJ.

46 CFR 90.05-35, 
98.35-3.

To transport combustible liquids, n.o.s. 
in a portable tank manufactured in 
accordance with a DOT specification 
MC-303 cargo tank with certain ex
ceptions. (Mode 3.)

7410-N___ DOT-E 7410 Dow Coming Corp., 
Midland, Mich.

49 CFR 173.135(a).... To ship trimethylchlorosilane in a 
DOT-51 portable tank. (Modes 1 
and 3.)

7413-N___ DOT-E 7413 Chilton Metal Prod
ucts Division, 
Western Industries, 
Inc., Chilton, Wis.

49 CFR 173.304(a)... To ship carbon dioxide, liquefied in a 
non-DOT specification brazed steel 
cyclinder complying with DOT speci
fication 3E with certain exceptions. 
(Modes 1, 2, and 4.)
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Applica- Exemption Applicant Regulation )̂ Nature of exemption thereoftlon No. No. affected

7423-N___DOT-E 7423

7431-N___DOT-E 7431

7434r-N__  DOT-E 7434

7440-N___DOT-E 7440

7466-N___DOT-E 7466

76—161.......DOT-E 7505

76-290..... DOT-E 7516

Dow Chemical Co., Freeport, Tex.
Martin Marietta 

Corp., Charlotte, 
N.C.

Natico, Inc., Chicago,
111.

Roux Laboratories, 
Inc., Jacksonville, 
Fla.

Firmenich, Inc., 
Princeton, N.J.

Platte Chemical Co., 
Greeley, Colo.

Enrotainer Co., 
Paris, France.

49 CFR 173.220.

49 CFR 173.365.

49 CFR 173.1; pt. 173, 
subpts. C, E, and G; 177.854.

49 CFR 173.306, 
173.1200.

49 CFR 173.119(a)(7)..

49 CFR 173.28,173.- 
346, 173.358,173.359.

49 CFR 173.125.......

To ship magnesium powder in a DOT 
specmcation56 portable tank. (Modes 1,2, and 3.)

To ship poisonous solid, n.o.s. in DOT 
specification 56 portable tanks. (Mode 1.)

To manufacture a recovery drum for 
shipment of certain flammable 
liquids, corrosive liquids, and class B 

. poisonous liquids. (Modes 1 and 2.)
To ship compressed gas, n.o.s. in non- 

DOT specification 1-piece impact- 
extruded, cylindrical, aluminum container complying with DOT-2Q 
specification with certain exceptions. 
(Modes 1,2, and 3.)

To ship flammable liquids, .n.o.s. in a 
spun 99-pct pure aluminum can 
overpacked in a non-DO T specifica
tion fiberboard box. (Modes 1, 2, 3, and 4.)

To ship class B poisons in reconditioned 
55-gal DOT specification 17C drums. (Mode 1.)

To ship ethanol in a non-DOT specifi
cation portable tank. (Mode 3.)

EMERGENCY EXEMPTIONS— APPLICATION RECEIVED AND GRANTED

EE7518-N DOT-E 7518

EE7615-N DOT-E 7515 
EE7513-N DOT-E 7513

Wein Air Alaska, 
Anchorage, Alaska.

Velsicol Chemical 
Corp., Chicago, HI. 

Burdett Oxygenjuo., 
Norristown, Pa.

49 CFR 172.101, 
175.85.

49 CFR 172.101(6) (b), 175.3.
49 CFR 172.101, 173.315.

To transport an intensive care unit 
containing an oxygen cylinder in the 
cabin of a passenger-carrying aircraft. (Mode 5.)

To ship class B poisonous solid in DOT 
specification 37A400drums. (Mode 4.)

To diip liquid oxygen in accordance 
with the terms of U.S. Coast Guard 
special permit No. 40-72. (Mode 3.)

Denials
75- 109-------- —  Petition by Pennwalt Cor

poration, Philadelphia, 
Pa.—For reconsideration 
of denial of application 
for relief fro rnthe speci
fication packaging . re
quirements for chlorine, 
denied October 8,1976.

76- 8 1 .......... . Petition by William E.
Wickens, Washington, 
D.C. on behalf of others 
for reconsideration of 
denial of application to 
remove styrene unsatu
rated polyester resins 
from the flammable liq
uid class and from rég
ulation as a hazardous 
materials for a period of 
two years, denied Octo
ber 8, 1976.

76-377—_—   Petition by Amtrol, Inc.,
West Warwick, Rhode 
Island—For reconsidera
tion of denial of applica
tion to allow the ship
ment of chloropicrin wa
ter mixtures in DOT 
Specification 39 cylin
ders, denied October 1, 
1976.

6792-X------- -----  Request by Great Lakes
Chemical Corp., El Do
rado, Ark.—To renew SP 
6792 authorizing the 
packaging prescribed in 
173.353(a) for pressur
ized methyl bromide— 
chloropicrin (2 percent) 
mixture, denied October 
12, 1976 (Docket HM-112 
obviates the need).

Denials—Continued
7250—X — ---------  Request by Atlantic Con

tainer Line, Ltd., New 
York, New York—To re
new E 7250 which au
thorizes stowage of cer
tain hazardous materials 
in accordance with the 
International Maritime 
Dangerous Goods Code 
denied October 12, 1976 
(Docket HM—112 obvi
ates the need).

7263-X---------- Request by Atomized Met
al Products, Incorpo
rated, Flemington, N.J.— 
To renew E 7263 allowing 
the transportation of 
aluminum powder in 
steel drums not exceed
ing 650 pounds gross 
weight, denied October 
4, 1976 (Docket HM-112 
obviates the need).

7401-N------- -----  Request by Ventron Cor
poration, Beverly, Massa
chusetts—For an exemp
tion from the Depart
ment of Transportation’s 
packaging requirements 
in 49 CFR 173.154 for the 
transportation o f sodi
um borohydride, dry, de
nied October 15, 1976.

7427-N------- -----  Request by Container Cor
poration o f America, 
Wilmington, Del. *— For 
an exemption from 46 
CFR 146.23-100 to ship 
electrolyte battery fluid 
in 15-gallon capacity 
DOT Specification 37P 
containers by water, de
nied October 8, 1976 
(Docket HM-112 obvi
ates the need).

Denials—Continued
7433-N------------- Request by Ciba-Geigy

Corporation, Ardsley, 
* N.Y.—For an exemption

to ship approximately 
65,000 pounds of sodium 
methylate in drums 
equivalent to DOT Spec
ification 87A drums, de
nied October 14, 1976 
(Docket HM—112 obvi
ates the need).

7441-N—  -----  Request by Lawrence W.
Bierlein, Washington, 
D.C. — Requesting au
thorization to ship two 
products in 32 fluid 
ounce plastic bottles un
der the partial excep
tions prescribed in 49 
CFR 173.244(a) and 173.- 
1200(a) (2), denied Octo
ber 4, 1976.

7467-N_r_-------  Request by Flying Dutch
man, Inc., Austin, 
Minn. — Request for 
waiver of oxygen equip
ment ownership require
ments in 14 CFR 135.114 
and compressed gas re
quirements in 14 CFR 
Part 103, denied Octo
ber 13, 1976.

Dr. C. H. T hompson; P.E.,
Acting Director, Office of 

Hazardous Materials Operations.
[FR Doc.77-539 Filed 1-5-77;8;45 am]

National Highway Traffic Safety 
Administration

MONITOR TRAVEL TRAILER  
SUSPENSION SYSTEM OVERLOAD
Rescheduling of Public Proceeding

On December 9, 1976 (41 FR 53881), 
the NHTSA published notice of a pub
lic proceeding in the above-captioned 
matter, to be held on January 6, 1977. 
In response to a request from the manu
facturer for additional time, the NHTSA 
has rescheduled the proceeding for 10 
am., January 27,1977, in Room 5332, De
partment of Transportation Headquar
ters, 400 Seventh Street SW., Washing
ton, D.C. 20590.
(Sec. 118, Pub. L. 89-563, 80 Stat. 718 (15 
TLS.C. 1402); delegations of authority at 49 
CFR 1.50 and 49 CFR 501.8.)

Issued on January 3,1977.
R obert L. Carter, 

Associate Administrator 
Motor Vehicle Programs. 

[FR Doc.77-705 Filed l-5-77;8:45 am]

DEPARTMENT OF 'TH E  TREASURY
Office of the Secretary

FULLY AUTOM ATIC DIGITAL SCALES 
FROM JAPAN

Antidumping Determination of Sales At 
Not Less Than Fair Value

Information was received on March 8, 
1976, from counsel acting on behalf of 
Reliance Electric Company, of Cleveland,
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Ohio, alleging that fully automatic digi
tal scales from Japan were being sold in 
the United States at less than fair value 
thereby causing injury to, or the like
lihood of injury to, or the prevention of 
establishment of an industry in the 
United States, within the meaning of 
the Antidumping Act, 1921, as amended 
(19 U.S.C. 160 et seq.) (referred to in 
this notice as “the Act”>r

On the basis of this information and 
subsequent preliminary investigation by 
the Customs Service, an “Antidumping 
Proceeding Notice” was published in the 
Federal R egister of March 31, 1976 (41 
FR 13638). A “Notice of Tentative Nega
tive Determination” was published in the 
Federal R egister on October 4, 1976 (41 
FR 43746-47). A statement of reasons 
was published in the above-mentioned 
notice and interested persons were 
afforded an opportunity to make written 
submissions and present oral views.

For purposes of this notice, the term 
“fully automatic digital scales” means 
fully automatic digital scales that dis
play weight, unit price and total price 
and have a weight measuring capacity of 
25 pounds or less.
D etermination of Sales at Not Less 

T han Fair Value

On the basis of the information de
veloped in Customs investigation and for 
reasons noted below, pursuant to section 
201(b) of the Act (19 U.S.C. 160(b)), I 
hereby determine that the purchase price 
of fully automatic digital scales from 
Japan is not less, nor likely to be less, 
than the fair value and thereby the for
eign market value, of such or similar 
merchandise.

Statement of R easons on  W h ic h  T h is  
D etermination  Is  Based

The reasons and bases for the above de
termination are as foUows:

a. Scope of the Investigation. It appears 
that all, or virtuaUy all, Imports of the sub
ject merchandise from Japan were manufac
tured by Kubota, Ltd., and Teraoka Seikosho 
Co., Ltd., both of Tokyo, Japan, or Yamato 
Scale Co., Ltd., of Osaka, Japan. Therefore, 
the Investigation was t limited to these 
manufacturers.

b. Basis of Comparison. For the purposes 
of considering whether merchandise in ques
tion is being, or is likely to.be, sold at less 
than fair value within the meaning of the 
Act, the proper basis of comparison is be
tween the purchase price and the home mar
ket price of such or similar merchandise. 
Purchase price, as defined in section 203 of 
the Act (19 UJ3.C. 162), was used since all 
export sales were made to unrelated pur
chasers in the United States or to an unre
lated trading company in the home market 
which then sells the merchandise to a related 
firm in the United States. Home market price, 
as defined in section 153.2, Customs Regu
lations (19 CFR 153.2) was used since such 
or slmUar merchandise was sold in the home 
market in sufficient quantities to provide a 
basis of comparison for fair value purposes.

In accordance with § 153.31(b), Customs 
Regulations (19 CFR 153.31(b)), pricing in
formation was obtained concerning imports 
and home market sales of fully automatic 
digital scales from Japan during the period 
May 1, 1975, through February 29, 1976.

c. Purchase Price. For the purposes of this 
determination of sales at not less than fair

value, since all merchandise was purchased 
prior to the time of exportation by the per
sons by whom or for whose account it was 
imported, within the meaning of section 203 
of the Act, purchase price has been calcu
lated on the basis of the f.o.b. port, packed 
price to the United States, or to an unrelated 
trading company, with deductions for inland 
freight, insurance, and shipping, as appro
priate.

d. Home Market Price. For the purposes of 
this determination of sales at \ not less than 
fair value, the 'home market price was cal
culated on the basis of the f.o.b. delivered 
price to distributors. Adjustments were made 
for dealer incentive rebates, inland freight, 
insurance, warranty costs, a government cal
ibration fee, interest Costs, a trade-in allow
ance, an operation manual, a warranty card, 
differences in merchandise, and differences 
in packing, as appropriate.

Adjustments for differences in circum
stances of sale in accordance with § 153.10, 
Customs Regulations (19 CFR 153.10), for 
rebates, warranty costs, government calibra
tion fee, trade-in allowance, operation man
ual, and warranty card, were based on actual 
costs incurred in the home market and were 
directly related to the sales under considera
tion.

Adjustments for interest expenses and 
packing expenses relate to the difference in 
those Costs between home market sales and 
sales for export to the United States.

Adjustments were made in the case of 
Kubota and Yamato Scale for differences 
in merchandise. The adjustment relates to 
the differences in cost of materials and di
rect labor in the production of the home 
market scales and those exported to the 
United States.

Adjustments were claimed by all three 
manufacturers for differences in circum
stances of sale in accordance with § 153.10, 
Customs Regulations (19 CFR 153.10), for 
advertising costs. Adjustments for these 
claims have been disallowed as not having 
been shown to be directly related to the 
sales under consideration.

A claim has been made by the petitioner 
that there is no foreign market value since 
the Japanese manufacturers do not sell in 
the home market at a single price in accord
ance with section 205 of the Antidumping 
Act, 1921, as amended (19 U5.C.' 164 et 
seq.). The fair value, and thereby the for
eign market value, in this case was based 
upon the weighted average price as defined 
in § 153.16 of the Customs Regyltaions (19 
CFR 153.16), which further defines section 
205 of the Act. The use of weighted average 
price is established practice in the determi
nation of fair value in cases of sales at vary
ing prices when there is no preponderant 
price.

Additionally, notwithstanding the prior 
paragraph, the petitioner has claimed in ac
cordance with section 202 of the Act that an 
upward adjustment should be made in the 
fair value, and thereby the foreign market 
value, for differences in the quantity of the 
subject articles sold in the home market 
and to the United States. However, although 
the aggregate quantity of the subject mer
chandise sold in the hqme market by each 
of the manufacturers investigated exceeded 
that sold to the United States, the quantities 
of individual sales to the United States were 
greater in every casé than the quantities 
of individual sales in the home market. Con
sequently, in accordance with section 202 of 
the Act and § 153.9 of the Customs Regula
tions (19 CFR 153.9), no upward adjustment 
in the foreign market value is warranted.

e. Results of Fair Value Comparisons. Using 
the above criteria, purchase price was found 
to be not less than the home market price

of such or similar merchandise. Comparisons 
were made on approximately 95 percent of all 
fully automatic digital scales from Japan 
sold to the United States during the period 
of investigation.

This determination and statement of 
reasons therefor are published pursuant 
to § 153.34(c) of the Customs Regula
tions (19 CFR 153.34(c)).

P eter O. Suchman,
Acting Assistant Secretary .

of the Treasury.
D ecember 30, 1976.

[FR Doc.77-469 Filed 1-5-77;8:45 am]

INTERSTATE COMMERCE 
COMMISSION
[Notice No. 228]

ASSIGNM ENT OF HEARiNGS
January 3, 1977.

Cases assigned for hearing, postpone
ment, cancellation or oral argument ap
pear below and will be published only 
once. This list contains prospective as
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 
No. 36307 Sub 4, Radioactive Materials, Illi

nois Terminal Railroad Company, now as
signed January 11, 1977 at the Offices of 
the Interstate Commerce Commission in 
Washington, D.C. is now being cancelled. 

MC 3005, Chicago Kansas City Freight Line, 
Inc., now being assigned February 2, 1977 
(1 day), at Kansas City, Missouri; in Room 
609 Federal Office Building, 911 Walnut 
Street.

MC 134068 Sub 28, Kodiak Refrigerated Lines, 
Inc. now assigned January 13, 1977 at San 
Francisco, California is now cancelled, ap
plication dismissed.

MC 78228 Sub 55, J. Miller Express, Inc. now 
assigned January 13, 1977 at the Interstate 
Commerce Commission in Washington, D.C. 
is cancelled and being transferred to Modi
fied Procedure.

MC 140829 (Sub-14), Cargo Contract Carrier 
Corp„ now assigned March 3, 1977 at 
Omaha, Nebraska, has been postponed 
indefinitely.

MC 138328 Sub 30, Clarence L. Werner, dba 
Werner Enterprises now being assigned 
March 3, 1977 (2 days), at Omaha, Ne
braska in a hearing room to be later desig
nated.

MC 140513 Sub 1, L.S.T. Co., Inc. now as
signed January 25, 1977 at the Interstate 
Commerce Commission in Washington, 
D.C. is now cancelled application dis- 

v missed.
MC 119988 Sub 94, Great Western Trucking 

Co., Inc. now being assigned March 14,1977 
(1 day), at Denver, Colorado in a hearing 
room to be later designated.

MC 138253 Sub 2, Monfort Transportation 
Company now assigned March 14, 1977 -at 
Denver, Colorado is now cancelled, appli
cation dismissed.
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MC-F 12844, Aurora Fast Freight, Inc.— 
Purchase (Portion)—Kessman Tank Serv
ice, Inc. and MC 120523 Suh No. 2, Aurora 
Fast Freight, Inc. now-being assigned April 
12, 1977 (9 days), at Chicago, Illinois in 
a hearing room to be later designated.

MC 141730, Andrews & Sons Trucking Inc. 
now assigned March 2, 1977 at Los Angeles, 
California is cancelled, application dis
missed.

MC 107515 (Sub-1019), Refrigerated Trans
port Co., Inc., now being assigned March 
7, 1977 (1 week), at Atlanta, Georiga, in a 
hearing room to be later designated.

R obert L. Oswald, 
Secretary.

[FR Doc.77-542 Filed l-5-77;8:45 am]

FOURTH SECTION APPLICATION FOR 
RELIEF

January 3, 1977.
An application, as summarized below, 

has been filed'requesting relief from the 
requirements of section 4 of the Inter
state Commerce Act to permit common 
carriers named or described in the ap
plication to maintain higher rates and 
charges at intermediate points than 
those sought to be established at more 
distant points.

Protests to the granting of an appli
cation must be prepared in accordance 
with Rule 40 of the general rules of prac
tice (49 CFR 1100.40) and filed on or 
before January 21,1977.

PSA No. 43293—Iron and Steel Pipe 
to the Southwest. Filed by Southwestern 
Freight Bureau, Agent (No. R-647), for 
interested rail carriers. Rates on iron or 
steel pipe or tubing, in carloads, as de
scribed in the application, from points 
in official (including Illinois) and west
ern trunk-line territories, to Stephen- 
ville, Texas.

Grounds for relief—Rate relationship.
Tariff—Supplement 114 to Southwest

ern Freight Bureau, Agent, tariff 259-F,
I.C.C. No. 5080. Rates are published to 
become effective on February 4,1977.

By the Commission.
R obert L. Oswald, 

Secretary.
[FR Doc.77-543 Filed 1-5-77;8:45 am]

[Notice No. 100]
MOTOR CARRIER BOARD TRANSFER  

PROCEEDINGS

The following publications include 
motor carrier, water carrier, broker, and 
freight forwarder transfer applications 
filed under section 212(b), 206(a), 211, 
312(b), and 410(g) of the Interstate 
Commerce Act.

Each application (except as otherwise 
specifically noted) contains a statement 
by applicants that there will be no sig
nificant effect on the quality of the 
human environment resulting from ap
proval of the application.

Protests against approval of the ap
plication, which may Include a request 
for oral hearing, must be filed with the 
Commission on or before February 7,

1977. Failure seasonably to file a protest 
will be construed as a waiver of opposi
tion and participation in the proceed
ing. A protest must be served upon ap
plicants’ representative (s ), or applicants 
(if no such representative is named), 
and the protestant must certify that such 
service has been made. •

Unless otherwise specified, the signed 
original and six copies of the protest 
shall be filed with the Commission. All 
protests must specify with particularity 
the factual basis, and the section of the 
Act, or the applicable rule governing the 
proposed transfer which protestant be
lieves would preclude approval of the 
application. If the protest contains a re
quest for oral hearing, the request shall 
be supported by an explanation as to 
why the evidence sought to be presented 
cannot reasonably be submitted through 
the use of affidavits.

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons on 
notice of the proposed transfer.

No. MC-FC-76798 filed December 9, 
1976. TRANSFEREE: A. D. Ray Truck
ing, Inc., 1948 Edgar, Rock Springs, Wyo
ming, 82901. TRANSFEROR: A. D. Ray 
Trucking Company, A Partnership, P.O. 
Box 1363, Rock Springs, Wyoming, 82901. 
APPLICANTS’ REPRESENTATIVE: 
Stockton and Lewis, The 1650 Grant St. 
Bldg., Denver, Colorado, 80203. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificates No. MC-106887 and 
MC-106887 (Sub-No. 5) issued June 30, 
1948, and January 12, 1951 respectively, 
as follows: Machinery, equipment, ma
terials, and supplies (except gilsonite), 
used in or in connection with the dis
covery, development, production, refin
ing, manufacture, processing, storage, 
transmission, and distribution of natural 
gas and petroleum and their products 
and by-products, and machinery, ma
terials, equipment, and supplies (except 
gilsonite), used in, or in connection with, 
tiie construction, operation, repair, serv
icing, maintenance, and dismantling of 
pipe lines, including the stringing mid 
picking up thereof (but not including 
the stringing or picking up of pipe in 
connection with main pipe lines), be
tween points and places in. Lincoln, 
Sweetwater, Unita, Sublette, and Teton 
Counties, Wyo., Uintah, Daggett, 
Duchesne, Carbon, and Emery Counties, 
Utah, and in that portion of Colorado on 
and west of U.S. Highway 85 and on and 
north of U.S. Highway 50. Unrefined 
petroleum, in bulk, in tank trucks be
tween points and places in Colorado, 
Utah, and Wyoming, within 100 miles of 
Rock Springs, Wyo., including Rock 
Springs. MC-106887 Sub-No. 5—Machin
ery, equipment, materials, and supplies 
used in, or in connection with, the dis
covery, development, production, refin
ing, manufacture, processing, storage, 
transmission, and distribution of natural 
gas and petroleum and their products 
and by-products, not including the 
stringing or picking up of pipe in con
nection With pipe lines, and machinery,

equipment, materials and supplies used 
in, or in connection with, the construc
tion, operation, repair, servicing, main
tenance and dismantling of pipe lines, 
including the stringing and picking up 
thereof, except the stringing or picking 
up of pipe in connection with main or 
trunk pipe lines, between points in Fre
mont County, Wyo.

Transferee presently holds no author
ity from this Commission. Application 
has not been filed for temporary author
ity under section 210a(b).

No. MC-FC-76807, filed December 26, 
1976. Transferee: Hemmings Moving & 
Storage Co., Inc., P.O. Box 96, Chester, 
N.J. 07930. Transferor: Kinnaman Stor
age, Brown St., Washington, N.J. 07882. 
Applicants' representative: Thomas F. X. 
Foley, P.O. Box 1409, 167 Fairfield Road, 
Fairfield, N.J. 07006. Authority sought 
for purchase by transferee of the operat
ing rights of transferor set forth in Cer
tificates Nos. MC-94007 and MC-94007 
(Sub-No. 9), issued by the Commission 
July 7, 1953 and October 10, 1962, re
spectively, as follows: Oil, cardboard 
boxes, textile materials, metal tile, saw
dust, household goods, flowers, plants, 
shrubbery, and greenhouse supplies, 
from, to, and between points in New Jer
sey, New York, Pennsylvania, Connec
ticut, Rhode Island, Massachusetts, New 
Hampshire, Vermont, Maryland, Dela
ware, Virginia, Michigan, Virginia, Ohio, 
West Virginia, and the District of Co
lumbia. Transferee presently holds au
thority from this Commission under No. 
MC-142671 TA. Application has not been 
filed for temporary authority under Sec
tion 210a(b).

No. MC-FC-76816, filed November -5, 
1976. Transferee: Di-Jub Leasing Corp.,
P.O. Box 155 Uptown, Hoboken, New 
Jersey 07030. Transferor: Water Trans
port, Inc., Suite 960, 17 ^attery Place 
North, New Yprk, New York 10004. Ap
plicant’s representatives: Thomas F. X. 
Foley, Attorney for transferee, c /o  Bowes, 
Millner, Rodgers & Liberstein, P.O. Box 
1409, Fairfield, New Jersey 07006. Max
well A. Howell, Attorney for transferor, 
1100 Investment Building, 1511 K Street 
NW., Washington, D.C. 20005. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificates No. MC-90794 and 
MC-90794 (Sub-No. 5), issued January 8, 
1971, and December 4, 1972, respectively, 
as follows: Rugs, draperies, ticket booths, 
advertising material, motion picture 
machines, premiums, programs, and 
theatre furniture and furnishings be
tween New York, N.Y., on the one hand, 
and, on the other, Philadelphia, Pa. and 
points in New Jersey within 60 miles of 
Columbus Circle, New York, N.Y.; and 
general commodities with the usual ex
ceptions in containers or trailers having 
a prior or subsequent movement by water 
between points in that part of the New 
York, N.Y. Commercial Zone within 
which local operations may be conducted 
pursuant to the partial exemption of sec
tion 203(b)(8) of the Interstate Com
merce Act, on the one hand, and, on the
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other, points in Connecticut, Delaware, 
Maryland, Massachusetts, New Hamp
shire, New Jersey, Rhode Island, and 
specified portions of Pennsylvania and 
New York.

Transferee presently holds no author
ity from this Commission. Application 
has been filed for temporary authority 
under section 210a(b).

No. MC-FC-T6823, filed November 22, 
1976. Transferee: QUIMBY TRUCKING, 
INC., P.O. Box 807, Hermiston, Oregon 
97838. Transferor: Henry L. Campbell, 
P.O. Box 307, Helix, Oregon 97835. Ap
plicant’s representative: Lawrence V. 
Smart, Jr., Attorney at Law, 419 N.W. 
23rd Avenue, Portland, Oregon 97210. 
Authority sought for purchase by trans
feree of the operating rights o.f trans
feror, as set forth in Certificate No. MC- 
115865, issued March 22,1957, as follows: 
General commodities with the usual ex
ceptions over specified regular routes be
tween Pendleton, Oreg. and Helix, Oreg. 
Transferee presently holds no authority 
from this Commission. Application has 
been made for temporary authority un
der section 210a(b).

No. MC-FC-76845, filed December 1, 
1976. Transferee: Sibony Lease & Finance 
Co., a corporation, U.S. Highway #27 at 
N.W. 1st St., South Bay, Florida 33493. 
Transferor: J. G. Weeks & Sons, Inc., 140 
Market St., Pahokee, Florida 33476. Ap
plicants' representative: John P. Bond, 
Attorney at Law, 2766 Douglas Rd., 
Miami, Fla. 33133. Authority sought for 
purchase by transferee of the operating 
rights of transferor, as set forth in Cer
tificate of Registration No. MC-128775 
Sub 1, issued April 26, 1976, as follows: 
Raw sugar, in bulk, over irregular routes 
and on irregular schedules between 
points and places in Palm Beach County, 
Florida. Transferee presently holds no 
authority from this Commission. Appli
cation has not been filed for temporary 
authority under section 210a (b).

No. MC-FC-76848, filed December 7, 
1976. TRANSFEREE: Brainerd A. 
Brown, 48 Leetes Road, Branford, Con
necticut 06405. TRANSFEROR: Sciarra 
Trucking and Moving, Inc., P.O. Box 613, 
Branford, Connecticut 06405. APPLI
CANT’S REPRESENTATIVE: John E. 
Fay, Esq., 630 Oakwood Avenue, West 
Hartford, Connecticut 06110. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificate of Registration No. 
MC-97447 (Sub-No. 1), issued September 
15, 1972, as follows: General commodi
ties with the usual exceptions over a reg
ular route between Branford and New 
Haven and over irregular routes within 
all points in Connecticut, and household 
goods and office furniture and equipment 
between all points in Connecticut.

Transferee presently holds no au
thority from this Commission. Applica
tion has not been made for temporary 
authority under section 210a(b).

No. MC-FC-76850, filed December 2, 
1976. TRANSFEREE: Frank Potter 
Trucking Co., A Corporation, 215 Main

Street, Boonville, Mo. 65233. TRANS
FEROR: Frank Potter, Doing Business 
As Frank Potter Trucking Company, 
RFD 1, Boonville, Mo. 65233. APPLI
CANTS’ REPRESENTATIVE: Herman 
W. Huber, Esquire, 101 East High Street, - 
Jefferson City, Mo. 65101. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Permit No. MC-124393, issued 
May 13, 1963, as follows: Fiberboard, 
from Boonville, Mo., to points in 
Arkansas, Colorado, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Louisiana, 
Michigan, Minnesota, Mississippi, Ne
braska, Ohio, Oklahoma, South Dakota, 
Tennessee, Texas, and Wisconsin; waste- 
paper, from Kansas City, Kans., and East 
St. Louis, 111., to Boonville, Mo.; granu
lated asphalt, from Augusta, Kans., to 
Boonville, Mo.; aluminum sulphate, in 
bags, from the site of the plant of Allied 
Chemical Company at or near Collins
ville, 111., to Boonville, Mo.; and wax, in 
drums, from Kalamazoo, Mich., to 
Boonville, Mo. -

Transferee presently holds no au
thority from this Commission. Applica
tion has not been filed for temporary 
authority under section 210a(b).

R obert L. Oswald, 
Secretary.

[FR Doc.77-541 Filed 1-5-77;8:45 am]

[Volume No. 64]
PETITIONS FOR MODIFICATION, INTER

PRETATION OR REINSTATEM ENT OF
OPERATING RIGHTS AUTHORITY

D ecember 31,1976.
The following petitions ŝeek modi

fication or interpretation of’existing op
erating rights authority, or reinstate
ment of terminated operating rights au
thority.

An original and one copy of protests 
to the granting of the requested author
ity must be filed with the Commission on 
or before February 7, 1977. Such protest 
shall comply with Special Rule 247(d) of 
the Commission’s General Rules of Prac
tice (49 CFR 1100.247)1 and shall include 
a concise statement of protestant’s in
terest in the proceeding and copies of its 
conflicting authorities. Verified state
ments in opposition should not be tend- 
eréd at this time. A copy of the protest 
shall be served concurrently upon peti
tioner’s representative, or petitioner if 
no representative is named.

No. MC 129068 (Sub-No. 8), (notice of 
filing of petition to modify 'commodity 
description) filed October 21, 1976. Peti
tioner: GRIFFIN TRANSPORTATION, 
INC., 3002 S. Douglas Blvd., Oklahoma 
City, Okla. 73150. Petitioner’s represent
ative: C. L. Phillips, Room 248, 1411 
Classen Boulevard, Oklahoma City, Okla. 
73106. Petitioner holds a motor common 
carrier Certificate in No. MC 129068

1 Copies o f Special Rule 247 (as amended) 
can be obtained by writing to the Secretary, 
Interstate Commerce Commission, Washing
ton, D.C. 20423.

(Sub-No. 8), issued January 5, 1973, au
thorizing transportation, as pertinent, 
over irregular routes, of Used mobile 
homes, in secondary movements, in 
truckaway service, from Lawton, Okla., 
to points in Arkansas, Colorado, Kansas, 
Louisiana, Missouri, New Mexico and 
Texas. .

By the instant petition, petitioner 
seeks to delete the restrictive word 
“used” from the above commodity so as 
to read “Mobile homes” .
Motor Carrier, Broker, W ater Carrier

and F reight Forwarder Operating
R ights Applications.

notice

The following applications are gov
erned by Special Rule 247 of the Com
mission’s General Rules of Practice (49 
CFR 1100.247). These rules provide, 
among other things, that a protest to the 
granting of an application must be filed 
with the Commission within 30 days 
after the date of notice of filing of the 
application is published in the Federal 
R egister. Failure to seasonably to file a 
protest will be construed as a waiver of 
opposition and participation in the pro
ceeding. A protest under these rules 
should comply with section 247(d) (3) of 
the rules of practice which requires that 
it set forth specifically the grounds upon 
which it is made, contain a detailed 
statement of protestant’s interest in the 
proceeding (including a copy of the spe
cific portions of its authority which pro- 
testant believes to be in conflict with that 
sought in the application, and describing 
in detail the method—whether by 
joinder, interline, or other means—by 
which protestant would use such author
ity to provide all or part of the service 
proposed), and shall specify with par
ticularity the facts, matters, and things 
relied upon, but shall not include issues 
or allegations phrased generally. Pro
tests not in reasonable compliance with 
the requirements of the rules may be re
jected. The original and one copy of the 
protest shall be filed with the Commis
sion, and a copy shall be served concur
rently upon applicant’s representative, or 
applicant if no representative is named. 
If the protest includes a request for oral 
hearing, such requests shall meet the re
quirements of section 247(d) (4) of the 
special rules, and shall include the cer
tification required therein.

Section 247(f) further provides, in 
part, that an applicant who does not in
tend timely to prosecute its application 
shall promptly request dismissal thereof, 
and that failure to prosecute an applica 
tion under procedures ordered by the 
Commission will result in dismissal of the 
application.

Further processing steps will be by 
Commission order which will be served 
on each party of record. Broadening 
amendments will not be accepted after 
the date of this publication except for 
good cause shown, and restrictive amend
ments will not be entertained following 
publication in the F ederal R egister of a 
notice that the proceeding has been as
signed for oral hearing.
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Each applicant states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its application.■ . > ,

No. MC 531 (Sub-No. 343), filed No
vember 26, 1976. Applicant: YOUNGER 
BROTHERS, INC., 4904 Griggs Road, 
P.O. Box 14048, Houston, Tex. 77021. Ap
plicant’s representative: Wray E. Hughes 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Tung oil, in bulk, in taiik 
vehicles, from Elizabeth and Weehawken, 
N.J. to Dallas, Tex.

Note.—Common control may be Involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Houston, Tex. or 
San Francisco, Calif.

No. MC 730 (Sub-No. 400), filed Decem
ber 6, 1976. Applicant: PACIFIC INTER
MOUNTAIN EXPRESS CO., a Corpora
tion, 1417 Clay St., P.O. Box 958, Oakland, 
Calif. 94612. Applicant’s representative: 
R. N. Cooledge (same address as appli
cant) . Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Chemicals 
used for or in soil sealing or binding, 
from the plantsite of Seepage Control, 
Inc,, located in Maricopa County, Ariz., 
to points in the United States (except 
Alaska and Hawaii).

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either San Fran-, 
cisco or Los Angeles, Calif.

No. MC 730 (Sub-No. 401), filed Decem
ber 6,1976. Applicant: PACIFIC INTER
MOUNTAIN EXPRESS CO., a Corpora
tion, 1417 Clay St., P.O. Box 958, Oakland, 
Calif. 94612. Applicant’s representative: 
R. N. Cooledge. (some address as appli
cant) . Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Animal 
feed supplement, in bulk, in tank vehicles, 
from Bisbee, Ariz., to points in Colorado, 
Iowa, Kansas, Missouri, Nebraska, Okla
homa, Texas and Washington.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either San Fran
cisco or Los Angeles, Calif.

No. MC 4405 (Sub-No. 538), filed No
vember 26, 1976. Applicant: DEALERS 
TRANSIT, INC., 522 Boston Avenue, En
terprise Bldg., Tulsa, Okla. 74103. Appli
cant’s representative: Michael E. Miller, 
502 First National Bank Bldg., Fargo, N. 
Dak. 58102. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular '  routes, transporting: 
Trailers, semi-trailers and trailer chassis, 
other than those designed to be draitm by 
passenger automobiles, in initial move
ments, in truckaway service, from points 
in Carter County, Okla., to points in the 
United States (except Oklahoma, Alaska 
and Hawaii).

Note.—Common control may be involved. 
If a hearing is deemed necessary, applicant 
requests it be held at Dallas, Tex.

No. MC 11220 (Sub-No. 150), filed De
cember 6, 1976. Applicant: GORDONS 
TRANSPORTS, INC., 185 West McLe- 
more Avenue, Memphis, Tenn. 38101. Ap
plicant’s representative: James J. Emigh, 
P.O. Box 59, Memphis, Tenn. 38101. Au
thority sought to operate as a common 
carrier, by motor yehicle, over regular 
routes, transporting: General commodi
ties (except those of unusual value, 
Classas A and B explosives, commodities 
in bulk, and commodities requiring spe
cial equipment): Serving the plantsite 
and warehouse facilities of Rheem 
Manufacturing Company, located at or 
near Milledgeville, Ga., as an off-route 
point in connection with carrier’s au
thorized regular route operation, from 
and to Atlanta, Ga.

Note.—Common control may be involved. 
If a hearing is deemed necessary applicant 
requests it be held at Washington, D.C.

No. MC 29643 (Sub-No. 9), filed De
cember 1, 1976. Applicant: WALSH 
TRUCKING SERVICE, INC., 50 Burney 
Avenue, Massena, N.Y. 13662. Applicant’s 
representative: Morton E. Kiel, 5 World 
Trade Center, Suite 6193, New York, 
N.Y. 10048. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Scrap metal, from Massena, N.Y., to Jer
sey Shore, Pa., and (2) returned ship
ments, from Jersey Shore, Pa., to Mas
sena, N.Y.

Note.—It a hearing is deemed necessary, 
the applicant requests it be held at Massena, 
N.Y.

No. MC 42537 (Sub-No. 55), filed No
vember 29, 1976. Applicant: CASSENS 
TRANSPORT COMPANY, a Corporation, 
P.O. Box 468, Edwardsville, HI. 62025. Ap
plicant’s representative: Donald W. 
Smith, Suite 2465, One Indiana Square, 
Indianapolis, Ind. 46204. Authority 
sought to operate as a common carrier, 
by motor vehicle, 6ver irregular routes, 
transporting: Automobiles, trucks, bod
ies, cabs, chassis and unfinished auto
mobiles, including ambulances, hearses 
and taxis, in truckaway service, in initial 
and secondary service, from Newark, Del., 
to points in Arkansas, Illinois, Indiana, 
Iowa, Kentucky, Michigan, Minnesota, 
Missouri, Ohio, Tennessee, and Wiscon
sin, the secondary service is restricted to 
traffic having a prior movement from 
facilities of Chrysler Corporation or im
ported by Chrysler Corporation.

Note.—Common control may be Involved. 
If a hearing is deemed necessary, the appli
cant requests it be held &t either Detroit, 
Mich, or Washington, D.C.

No. MC 42537 (Sub-No. 56), filed No
vember 26, 1976. Applicant: CASSENS 
TRANSPORT COMPANY, a Corporation, 
P.O. Bov 468, Edwardsville, HI. 62025. 
Applicant’s representative: Donald W. 
Smith, Suite 2465, One Indiana Square, 
Indianapolis, Ind. 46204. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Automobiles, t r u c k s ,

bodies, cabs, chassis and unfinished auto
mobiles, including ambulances, hearses, 
and taxis, in truckaway service, in initial 
and secondary movements, from points in 
Wayne and Macomb Counties, Mich., to 
points in Delaware, the secondary serv
ice is restricted to traffic having a prior 
movement from facilities of Chrysler 
Corporation or imported by Chrysler 
Corporation.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Detroit, 
Mich, or Washington;‘D.C.

No. MC 42537 (Sub-No. 57), filed No
vember 26, 1976. Applicant: CASSENS 
TRANSPORT COMPANY, a Corporation, 
P.O. Box 468, Edwardsville, HI. 62025. 
Applicant’s representative: Donald W. 
Smith, Suite 2465, One Indiana Square, 
Indianapolis, Ind. 46204. Authority 
sought to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: Motor vehicles in initial 
and secondary movements, in truckaway 
service, bodies, cabs and chassis, from 
the facilities of Chrysler Corporation 
located in Boone County, 111., to points in 
Delaware, Maryland, New Jersey, Vir
ginia, and the District of Columbia, the 
secondary service is restricted to traffic 
having a prior movement from facilities 
of Chrysler Corporation or imported by 
Chrysler Corporation.

Note.—Common control may be Involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Detroit, 
Mich, or Washington, D.C.

No. MC 56409 (Sub-No. 12), filed 
November 26, 1976. Applicant: MAJOR 
TRANSPORT, INC., Box 204, Highway 
135 and Airport Road, Palmyra, Wise. 
53156. Applicant’s representative: David
V. Purcell, 111 East Wisconsin Avenue, 
Milwaukee, Wise. 53202. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Generators, parts, and ac
cessories, from the plantsite and facility 
of Generac Corporation, hi Waukesha 
County, Wis., to points in the United 
States (except Alaska and Hawaii).

Note.—If a hearing is deemed necessary, 
the applicant requests It be held at Milwau
kee, Wis., or Chicago, HI.

No. MC 59120 (Sub-No. 41), filed 
November 18, 1976. Applicant: EAZOR 
EXPRESS, INC., Eazor Square, Pitts
burgh, Pa. 15201. Applicant’s represent
ative: John A. Vuono, 2310 Grant Build
ing, Pittsburgh, Pa. 15219. Authority 
sought to operate as a common carrier, 
by motor vehiple, over regular routes, 
transporting: General commodities (ex
cept those of unusual value, Classes A 
and B explosives, household goods as 
defined by the Commission, commodities 
in bulk, and commodities requiring spe
cial equipment), serving points in West 
Virginia, points in Virginia on and west 
of a line beginning at the West Vir
ginia-Virginia State line and extending 
along Interstate Highway 64 to junction
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U.S. Highway 220, and thence along U.S. 
Highway 220 to the Virginia-North Car
olina State line, and points in Kentucky 
cn and east of Interstate Highway 75, as 
off-route points in connection with car
rier’s presently authorized regular-route 
operations.

Note.—If a bearing is deemed necessary, 
the appUcant requests-it be held at Pitts
burgh, Pa.

No. MC 70267 (Sub-No. 14), filed No
vember 16, 1976. Applicant: ECKERT 
TRUCKING, INC., 1090 East Springetts- 
bury Avenue, York, Pa. 17403. Applicant’s 
representative: Norman T. Petow, 43 
North Duke Street, York, Pa. 17401. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Brick, from West 
Manchester Township (York County), 
Pa., to Birmingham, Demopolis, Gads
den, Leeds, Mobile, N. Birmingham, 
Phenix City, Ragland, and Robertsdale, 
Ala.; Brooksville, Bunnell, Dania, Port 
La Dania, Miami, Tampa, Tarpon 
Springs, and W. Palm Beach, Fla.; At
lanta, Roberta, and Rockmart, Ga.; Chi
cago, Hampton, and Granite City, HI.; 
Buffalo, Chesterton* E. Chicago, Gary, 
Greencastle, Speed, and Mitchell, Ind.; 
Ashland, Butler, Newport, and S. Shore, 
Ky.; Thomaston, Maine, Alpenas, Bay 
City, Cement City, Charlevoix, Dearborn, 
Detroit, Dundee, Essexville, Ludington, 
Petoskey, Port Huron, and Trenton, 
Mich.; Artesia, Brandon, and Red Wood, 
Miss.; Catawba, Harleyville, and Holly 
Hill, S.C.; Chattanooga, Counce, Cowan, 
N. Birmingham, arid Nashville, Tenn.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at Harris
burg, Pa.

No. MC 83539 (Sub-No. 447), filed De
cember 6, 1976. Applicant: C & H 
TRANSPORTATION CO., INC., 2010 
West Commerce St., P.O. Box 5976, 
Dallas, Tex. 75222. Applicant’s represent
ative: Thomas E. James (same address 
as applicant). Authority sought to oper
ate as a common carrier, by motor vehi
cle, over irregular routes, transporting: 
Trailers and trailer chassis (except those 
designed to be drawn by passenger auto
mobiles), freon points in Coffee County, 
Ala., to points in the United States (ex
cept Alabama and Hawaii).

Note.—Common control may be involved. 
If a hearing is deemed necessary, applicant 
requests it be held at Birmingham, Ala., or 
Washington, D.C.

No. MC 86247 (Sub-No. 8), filed No
vember 29, 1976. Applicant: I.C.L. IN
TERNATIONAL CARRIERS LIMITED. 
1333 College Avenue, Windsor, Ontario, 
Canada N9C3Y9. Applicant’s representa
tive: Joseph P. Allen, 1020 18th Street, 
Detroit, Mich. 48216. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Sand, in dump vehicles, from the 
plant site of the Ottawa«Silica Company 
located at or near Rockwood, Mich., to 
ports on the International Boundary 
line between the United States and Can
ada at Detroit, Mich., restricted to a

service performed in the provinces of 
Canada.

Note.— Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Detroit, 
Mich., or Washington, D.C.

No. MC 103498 (Sub-No. 49), filed De
cember 6, 1976. Applicant: W. D. SMITH 
TRUCK LINE, INC., P.O. Drawer “C”, 
De Queen, Ark. 71832. Applicant’s rep
resentative: Thomas B. Staley, 1550 
Tower Building,JLittle Rock, Ark. 71832. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Wood chips, bark, 
sawdust, wood shavings and other wood 
residual products, between points in Ar
kansas, Louisiana, Mississippi, Okla
homa, and Texas.

Note.—If  a hearing is deemed necessary, 
the applicant requests it be held at Little 
Bock, Ark.

No. MC 107012 (Sub-No. 232), filed 
November 26, 1976. Applicant: NORTH 
AMERICAN VAN LINES, INC., P.O. Box 
988, Lincoln Highway East & Meyer 
Road, Fort Wayne, Ind. 46801. Appli
cant’s representative: David D. Bishop 
(Same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Appliances, equipment, 
and commercial and institutional fix
tures (except commodities which because 
of size or weight require the use of spe
cial equipment), and materials, parts 
and supplies used in the manufacture of 
appliances, equipment and commercial 
and institutional fixtures, between points 
in Iowa, on the one hand, and, on the 
other, points in the United States (ex
cept Alaska and Hawaii.

Note:—Common control m£y be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Des Moines, 
Iowa or Kansas City, Mo.

No. MC 107403 (Sub-No. 9&1), filed 
November 26, 1976. Applicant: MAT- 
LACK, INC., Ten West Baltimore Ave
nue, Landsdowne, Pa. 19050. Applicant’s 
representative: John Nelson (same ad
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: (1) Liquid chemicals, in bulk, in 
tank vehicles, from the plantsite of Pearl 
River Chemical Co., located at or near 
Pearl River, La., to points in Albania, 
Arkansas, Florida, Georgia, Mississipi, 
Tennessee, Texas; and (2) ferrio sul
phate, in bulk, in tank vehicles, from 
Copperhill, Tenn., to points in Louisiana.

Notes.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Washington, D.C.

No. MC 107403 (Sub-No. 992), filed 
December 1, 1976, Applicant: MAT- 
LACK, INC., Ten West Baltimore Ave
nue, Lansdowne, Pa. 19050. Applicant’s 
representative: John Nelson (same ad
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over Irregular routes, trans
porting: Adipic acid, dry, in bulk, in 
tank vehicles, from the plant site of

Monsanto Company located at or near 
Gonzales and Pensacola, Fla., to points 
in Alabama, Connecticut, Hlinois, Mary
land, Massachusetts, New Jersey, Ohio, 
Pennsylvania, and West Virginia.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Washington, D.C.

No. MC 110525 (Sub-No. 1177), filed 
December 6, 1976. Applicant: CHEM
ICAL LEAMAN TANK LINES, INC., 520 
East Lancaster Avenue, P.O. Box 200, 
Downingtown, Pa. 19335. Applicant’s 
Representative: Thomas J. O’Brien 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Adipic acid, dry, in bulk, 
in tank vehicles, from the plantsite of 
Monsanto Company, at or near Gonzales 
and Pensacola, Fla., to points in Ala
bama, Connecticut, Hlinois, Maryland, 
Massachusetts, New Jersey, Ohio, Penn
sylvania, and West Virginia.

Note.—If a hearing is deemed necessary, 
applicant requests it.be held at Miami, Fla., 
or New Orleans, La.

No. MC 111045 (Sub-No. 137), filed 
November 19, 1976. Applicant: RED
WING CARRIERS, INC., P.O. Box 426, 
Tampa, Fla. 33601. Applicant’s repre
sentative: J. V. McCoy (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Adipic acid, dry, in bulk, in tank vehicles^ 
from the plantsite, of Mansanto Com
pany, at or near Gonzalez and Pensacola, 
Fla., to points in Illinois, Maryland, 
Massachusetts, New Jersey, Ohio, and 
West Virginia.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at St. Louis, Mo., or 
Pensacola, Fla.
No. MC 114273 (Sub-No. 275), filed De
cember 6, 1976. Applicant: CRST, INC., 
P.O. Box 68, Cedar Rapids, Iowa 52406. 
Applicant’s representative: Robert E. 
Konchar, Suite 315 Commerce Exchange 
Bldg., 2720 First Ave. N.E., P.O. Box 1943, 
Cedar Rapids, Iowa 52406. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Paper, paper articles, pa
per products, wrapping paper, printing 
paper, and pulpboard, from Franklin, 
Va., to points in Ohio.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Washington, D.C.

No. MC 115904 (Sub-No. 67) filed De
cember 6, 1976. Applicant: GROVER 
TRUCKING CO., a Corporation, 1710 
West Broadway,' Idaho Falls, Idaho 
83401. Applicant’s representative: Irene 
Warr, 430 Judge Building, Salt Lake City, 
Utah 84111. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Lumber and lumber mill products, from 
the plantsite of Amalia Lumber Co., at or 
near Amalia, N. Mex., to points in 
Arkansas, Iowa, Kansas, Missouri, Ne
braska, Oklahoma, and Texas.

FEDERAL REGISTER, VOL. 42, NO. 4— THURSDAY, JANUARY 6, 1977



NOTICES 1333

Note.—If a hearing is deemed necessary, 
applicant requests it be held at Albuquerque, 
N. Mex., or Salt Lake City, Utah.

No. MC 117068 (Sub-NQ. 74), filed De
cember 6, 1076. Applicant: MIDWEST 
SPECIALIZED TRANSPORTATION, 
INC., P.O. Box 6418, North Highway 63, 
Rochester, Minn. 55901. Applicant’s rep
resentative: Paul P. Sullivan, 711 Wash
ington Building, Washington, D.C. 20005. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Construction, earth 
moving, excavating and material han
dling machinery and equipment, and 
parts thereof, from Skyland, N.C., to 
points in Minnesota, North Dakota, 
South Dakota, and Wisconsin.

Note.—If  a hearing is deemed necessary, 
the applicant requests it be held at St. Paul, 
Minn.

No. MC 117815 (Sub-No. 260), filed 
November 26, 1976. Applicant: PULLEY 
FREIGHT LINES, INC., 405 S.E. 20th 
Street, Des Moines, Iowa 50317. Appli
cant’s representative: Larry D, Knox, 900 
Hubbell Building, Des Moines, Iowa 
50309. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Food
stuffs (except commodities in bulk), from 
the facilities of U.S. Cold Storage, at 
Chicago, HI., to points in Iowa, Kansas, 
Missouri and Nebraska.

Note.—If  a hearing is deemed necessary, 
the applicant requests it be held at Chicago,m.

No. MC 119726 (Sub-No. 77), filed De
cember 6, 1976. Applicant: N.A.B.
TRUCKING CO., INC., 1644 West Edge- 
wood Avenue, Indianapolis, Ind. 46217. 
Applicant’s representative: James L. 
Beattey, Suite 1000, 130 East Washing
ton St., Indianapolis, Ind. 46204. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Malt beverages, in 
cans, bottles, kegs and other containers 
(except in bulk), from the brewery and 
warehouse facilities of Anheuser-Busch 
located at or near Jacksonville and 
Tampa, Fla., and St. Louis, Mo., to points 
in Bibb County, Ga.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Indianapolis, Ind. or Atlanta, Ga.

No. MC 119765 (Sub-No. 42), filed De
cember 2, 1976. Applicant: EIGHT WAY 
XPRESS, INC., 5402 South 27th Street, 
Omaha, Nebr. 68106. Applicant’s repre
sentative: Arlyn L. Westergren, Suite 530 
Univac Bldg., 7100 West Center Road, 
Omaha, Nebr: 68106. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Confectionary (except in bulk), in 
vehicles equipped with mechanical re
frigeration, from Chicago and Carol 
Stream, HI., to points in Connecticut, 
Delaware, Maryland, Massachusetts, 
Michigan, New Jersey, New York, North 
Carolina, Ohio, Pennsylvania, Virginia 
and the District of Columbia.

Note.—If a hearing is deemed necessary, 
applicant requests it be held at Omaha, Nebr.

No. MC 119934 (Sub-No. 208), filed 
November 30, 1976. Applicant: ECOFF 
TRUCKING, INC., 625 E. Broadway, 
Fortville, Ind. 46040. Applicant’s repre
sentative: Robert W. Loser H, 1009 
Chamber of Commerce Bldg., Indiana
polis, Ind. 46204. Authority sought to op
erate as a common carrier, by motor ve
hicle, over irregular routes, transporting: 
Hydrochloric add, from Louisville, Ky., 
to points in Illinois, Indiana, Missouri 
and Ohio.

Note.-—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Indiana
polis, Ind. or Louisville, Ky.

No. MC 121496 (Sub-No. 3), filed De
cember 6, 1976. Applicant: CANGO
CORPORATION, Suite 2900, 1100 Milam 
Building, Houston, Tex'. 77002. Appli
cant’s representative: E. Stephen Heis- 
ley, Suite 805, 666 Eleventh Street, N.W., 
Washington, D.C. 20001. Authority 
sought to operate, as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (A) Petroleum products, 
as described in Appendix XHI to the re
port in Descriptions in Motor Carrier 
Certificates, 61 M.C.C. 209 (except lique
fied petroleum gases, anhydrous am
monia, and asphalt), in bulk, in tank ve
hicles, from points in Brazoria, Cham
bers, Calhoun, Coke, Colorado, Dallas, 
Ector, Fayette, Galveston, Hansford, 
Hardin, Harris, Jefferson, Liberty, Mata
gorda, Midland, Montgomery and Orange 
Counties, Tex., to points in Florida and 
Tennessee, (B) petroleum products, as 
described in Appendix XIII to the report 
in Descriptions in Motor Carrier Certifi
cates, 61 M.C.C. 209, in bulk, in tank ve
hicles, from points in Brazoria, Cham
bers^ Calhoun, Coke, Colorado, Dallas, 
Ector, Fayette, Galveston, Matagorda, 
Midland, Montgomery and Orange 
Counties Tex., to points in Alabama, 
Arkansas, Georgia, Oklahoma and South 
Carolina, (C) petroleum products (ex
cept liquefied petroleum gas), in bulk, in 
tank vehicles, from points in Brazoria, 
Chambers, Calhoun, Coke, Colo., Dallas, 
Ector, Fayette, Galveston, Hansford, 
Hardin Harris, Jefferson, Liberty, Mata
gorda, Midland, Montgomery and Orange 
Counties, Tex., to points in Louisiana and 
Mississippi (except points in Washington 
and Warren Counties, Miss.) (D) petro
leum products (except liquefied petro
leum gas) that are liquid chemicals (pet
rochemicals), in bulk, in tank vehicles, 
from points in Brazoria, Chambers, Cal
houn, Coke, Colorado, Dallas, Ector, Fay
ette, Galveston Hansford, Hardin, Harris 
Jefferson, Liberty, Matagorda Midland, 
Montgomery and Orange Counties, Tex., 
to points in Alabama, Florida, Georgia, 
Illinois, Kentucky, Mississippi, North 
Carolina, South Carolina, and Tennes
see; and (E) liquefied petroleum gases, in 
bulk, in tank vehicles, from points in 
Brazoria, Chambers, Calhoun, Coke, 
Colorado, Dallas, Ector, Fayette, Galves
ton Hansford, Hardin, Harris, Jefferson, 
Liberty, Matagorda, Midland, Montgom
ery and Orange Counties, Tex., to points 
in Arkansas, Mississippi and Louisiana.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held on a con
solidated record with McNair Transport, Inc., 
at Houston, Tex.

No. MC 123407 (Sub-No. 342), filed 
December 2, 1976. Applicant: SAWYER 
TRANSPORT, INC., South Haven 
Square, U.S: Hwy. 6, Valparaiso, Ind. 
46383. Applicant’s representative: Robert
W. Sawyer (same address as applicant). 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Lumber, lumber 
products, wood products, and millwork,
(1) from points in Wyoming (except 
Crook County, Wyo.), to points in Illi
nois, Indiana, Iowa, Kansas, Minnesota, 
Missouri, Nebraska, North Dakota, South 
Dakota and Wisconsin; and (2) from 
Crook County, Wyo., to points in Kan
sas, Nebraska, North Dakota and South 
Dakota.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Denver, Colo.

No. MC 123407 (Sub-No. 346), filed 
December 6, 1976. Applicant: SAWYER 
TRANSPORT, INC., South Haven 
Square, U.S. Highway 6, Valparaiso, Ind., 
46383. Applicants’ representative: Robert 
W. Sawyer (same address as applicant). 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Lumber, lumber 
products, wood products, and millwork 
(except commodities ip bulk), from 
points in Idaho, to points in the United 
States in and east of Colorado, Nebraska, 
North Dakota, Oklahoma, South Dakota 
and Texas.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Spokane, Wash.

No. MC 124078 (Sub-No. 709), filed 
November 26,1976. Applicant SCHWER- 
MAN TRUCKING CO., a Corporation, 
611 South 28 Street,- Milwaukee, Wis. 
53215. Applicant’s representative: Rich
ard H. Prevette, P.O. Box 1601, Milwau
kee, Wis. 53201. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Adipic acid, dry, in bulk, in tank ve
hicles, from the plantsite of Monsanto 
Company located at or near Gonzales 
and Pensacola, Fla., to points in Ala
bama, Connecticut, Hlinois, Maryland, 
Massachusetts, New Jersey, Ohio, Penn
sylvania and West Virginia.

Note.—Applicant holds contract carrier au
thority in MC 124078 (Sub-No. 68), therefore 
dual authority may be involved. Common 
control may also be involved. If a hearing is 
deemed necessary, the applicant requests it 
be held at St. Louis, Mo.

No. MC 124211 (Sub-No. 281), filed 
November 29, 1976. Applicant: HILT 
TRUCK LINE, INC., P.O. Box 988, 
D.T.S., Omaha, Nebr. 68101. Applicant’s 
representative: Thomas L. Hilt (same ad
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Such commodities as are manufac
tured, processed, sold, used, distributed
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and dealt in by manufacturers, con
verters, distributors, and printers or 
paper and paper products (except in 
bulk), between points in Wisconsin and 
the Upper Peninsula of Michigan, on the 
one hand, and, on the other, points in 
the United States (except Alaska and 
Hawaii).

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held on a Consolidated 
record with Aubrey Freight Lines, Inc., Con
tainer Transit, Inc., Curtis Inc., Carl Subler 
Trucking Inc., Truck Transport, Inc., and 
Diamond Transportation Systems, Inc., at 
Milwaukee, Wis.

No. MC 124904 (Sub-No. 5), filed De
cember 3, 1976. Applicant: GIBNEY DIS
TRIBUTORS, INC., 300 Old Indian Head 
Road, Kings Park, N.Y. 11754. Applicant’s 
representative: Bruce J. Robbins, One 
Lefrak City Plaza, Flushing, N.Y. 11368. 
Authority sought to operate as a com
mon carrier, by motor vehicle, over ir
regular routes, transporting: Camp bag
gage, in seasonal operations extending 
from June 1 to October 1, both dates in
clusive, of each year, between points in 
Connecticut, Delaware, Maryland, New 
Jersey, New York and Pennsylvania, 
points in Suffolk, Norfolk, Plymouth, Es
sex, Middlesex and Bristol, Counties, 
Mass., and the District of Columbia, on 
the one hand, and, on the other, points 
in Maine, New Hampshire and Penn
sylvania.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the ap
plicant requests it be held at New York, N.Y.

No. MC 125777 (Sub-No. 182), filed De
cember 3, 1976. Applicant: JACK GRAY 
TRANSPORT, INC., 4600 East 15th Ave
nue, Gary, Ind. 46406. Applicant’s rep
resentative: Carl L. Steiner, 39 South La 
Salle Street, Chicago, 111. 60603. Author
ity sought to operate as a common car
rier, by motor vehicle, over irregular 
routes, transporting: Lead oxide, in dump 
vehicles, from Hammond, Ind., to points 
in the United States (except Alaska and 
Hawaii).

Note.—If  a hearing is deemed necessary, 
the applicant requests it be held at Chicago
1 11 .

No. MC 126049 (Sub-No. 18), filed No
vember 29, 1976. Applicant: DODEN 
TRUCKING COMPANY, INC., Woden, 
Iowa 50484. Applicant’s representative: 
Clayton L. Womson, 626 Brick and Tile 
Bldg., Mason City, Iowa 50401. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Ice cream, ice milk, and 
sherbet; and ice milk, sherbet, and fruit 
flavored novelty items, between Milwau
kee, Wis., on the one hand, and, on the 
other Dubuque and Cedar Rapids, Iowa.

Note.—If a hearing is deemed necessary, 
the applicant requests It he held at either 
Mason City, or Des Moines, Iowa.

No. MC 126276 (Sub-No. 161 >, filed 
December 3, 1976. Applicant: FAST 
MOTOR SERVICE, INC., 9100 Plain- 
field Rd., Brookfield, HI. 60513. Appli
cant’s representative: James C. Hard
man, 33 N. LaSalle St., Chicago, HI.

60602. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: (A) Con
tainers, container closures, container 
components, and materials and supplies 
used in the manufacture or distribution 
of containers, (1) from Itasca, Peoria 
Heights and Chicago, HI., Kansas City 
and Lenexa, Kans., Louisville, Ky., Man
kato, Minn., St. Joseph and St. Louis, 
Mo., Omaha, Nebr., Bedford Heights, 
Cleveland, Columbus and Worthington, 
Ohio, West Mifflin, Pa., and LaCrosse, 
Wis., to points in Arkansas, Illinois, In
diana, Iowa, Kansas, Kentucky, Michi
gan, Minnesota, Missouri, Nebraska, New 
York, Ohio, Pennsylvania, Tennessee, 
and Wisconsin, (2) from Danville, HI., 
to points in Arkansas, Iowa, Michigan, 
Nebraska and points in Milwaukee, Ke
nosha and Racine Counties,' Wis., and 
Kansas City and St. Louis, Mo., (3) from 
St. Paul and Arden Hills, Minn., to points 
in Michigan, (4) from Cincinnati, and 
Sharonville, Ohio, to points in Illinois, 
Indiana, Iowa, Kentucky, Michigan, and 
St. Louis, Mo., Minneapolis, Minn., and 
Kenosha, Milwaukee and Racine, Wis., 
and (4) from Racine, Wis., to points in 
Arkansas, Iowa, Kansas, Michigan and 
Nebraska, and Danville and Chicago, HI., 
(B) closures and materials used in the 
manufacture of containers (1) from 
Burns Harbor, Portage and Chesterton, 
Ind., to points in Arkansas, Hlinois, In
diana, Iowa, Kansas, Kentucky, Michi
gan, Minnesota, Missouri, Nebraska, New 
York, Ohio, Pennsylvania, Tennessee 
and Wisconsin; and (C) materials and 
supplies used in the manufacture and 
distribution of containers, (1) between 
the plant and warehouse sites of Conti
nental Can Company, U.S.A., a member 
of The Continental Group, Inc. at Alsip, 
Bridgeview, Chicago, Danville, Itasca, 
and Peoria Heights, HI., Bums Harbor, 
Chesterton, Elwood and Portage, Ind., 
Kansas City and Lenexa, Mo., Louisville, 
Ky., Shoreham, Mich., Arden Hills, Man
kato, and St. Paul, Minn., St. Joseph and 
St. Louis, Mo., Omaha, Nebr., Bedford 
Heights, Cincinnati, Cleveland, Colum
bus, Sharonville, and Worthington, Ohio, 
Oil City and West Mifflin, Pa., LaCrosse, 
Milwaukee and Racine, Wis., under a 
continuous contract or contracts in (A ), 
(B), and (C) above with The Continen
tal Group Inc.

Note.—If  a hearing is deemed necessary, 
the applicant requests it be held at Chicago, 
IU.

No. MC 127539 (Sub-No. 53), filed De
cember 2,1976. Applicant: PARKER RE
FRIGERATED SERVICE, INC., 1108 
54th Ave. East, Tacoma, Wash. 98424. 
Applicant’s representative: Michael D. 
Duppenthaler, 515 Lyon Bldg., 607 3rd 
Ave., Seattle, Wash. 98204. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Butter, In cartons or pack
ages, in vehicles equipped with mechani
cal refrigeration, from Hughson and 
Willows, Calif., to the facilities of Brown 
& Haley Candy Company, and Tacoma, 
Wash.

Note.—If a hearing is deemed' necessary. 
appUcant requests it be held at Seattle, 
Wash.

No. MC 128030 (Sub-No. 112), filed De
cember 6, 1976. Applicant: THE STOUT 
TRUCKING CO., INC., P.O. Box 177, 
Urbana, 111. 61801. Applicant’s repre
sentative: James R. Madler, 120 West 
Madison, Suite 718, Chicago, 111. 60602. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Glass containers, 
caps and closures thereof and corrugated 
boxes, from Joliet, HI., to points in Ken
tucky and St. Louis, Mo.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Chicago or Springfield, 111.

No. MC 128273 (Sub-No. 244), filed 
December 2, 1976. Applicant: MID
WESTERN DISTRIBUTION, INC., P.O. 
Box 189, Fort Scott, Kans. 66701. Appli
cant’s representative: Elden Corban 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Aluminum (except com
modities which because of size or weight 
require the use of special equipment), 
from Chalmette, La. to Philadelphia, 
Pa. and points in its commercial zone as 
defined by the Commission; St. Louis, 
Mo., and points in its commercial zone 
as defined by the Commission, and points 
in Hlinois, Indiana, Minnesota, Ohio and 
Wisconsin.

Note.—If a hearing Is deemed necessary, 
the applicant requests it be held at either 
New Orleans, La. or Washington, D.C.

No. MC 128862 (Sub-No. 25), filed No
vember 29, 1976. Applicant: B. J. CECIL 
TRUCKING, INC., P.O. Box C, Clay- 
pool, Ariz. 85532. Applicant’s represen
tative: B. J. Cecil (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Pre
cipitation material, in bulk, used in a 
leaching process to extract copper pre
cipitates, from Deming, N. Mex., to 
Morenci, Ariz.

Note,—If a hearing is deemed necessary, 
the applicant requests It be. held at either 
Phoenix, Ariz., or Silver City, N. Mex.

No. MC 128988 (Sub-No. 92), filed No
vember 22, 1976. Applicant: JO/KEL, 
INC., 159 South Seventh Avenue, Box 
1249, City of Industry, Calif. 91749. Ap
plicant’s representative: Patrick E. 
Quinn, P.O. Box 82028, Lincoln, Nebr. 
68501. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Watt hour 
meters, from the facilities of Westing- 
house Electric Corporation located at or 
near Raleigh, N.C., to points in the 
United States on and west of a line be
ginning at the mouth of the Mississippi 
River and extending along the Missis
sippi River to its junction with the west
ern boundary of Itasca County, Minn., 
thence northward along the western 
boundaries of Itasca and Koochiching 
Counties, Minn., to the International 
Boundary line between the United States 
and Canada, restricted against the trans-
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portation of commodities which by rea
son of size or weight require the use of 
special equipment, and commodities in 
bulk, and further restricted to a trans
portation service to be performed under 
a continuing contract or contracts with 
Westinghouse Electric Corporation of 
Pittsburgh, Pa.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Los Angeles, Calif., or Pittsburgh, Pa.

No. MC 133591 (Sub-No. 28) (correc
tion), filed October 26, 1976, published 
in the Federal R egister issue of Decem
ber 2, 1976, and republished in part this 
issue. Applicant: WAYNE DANIEL 
TRUCK, INC., P.O. Box 303, Mount Ver
non, Mo. 65712. Applicant’s representa
tive: Harry Ross, 58 South Main Street, 
Winchester, Ky. 40391. The. purpose of 
this partial republication is to correct 
the “Note” incorrectly as published: Ap
plicant seeks by this application to con
vert its Certificate in MC 133591, Sub 3 
and other subs, into a Permit of Public 
Convenience and Necessity. If a hearing 
is deemed necessary, the applicant re
quests it be held at St. Louis, Mo. This 
should have read, as pertinent: Appli
cant seeks by this application to convert 
its contract carrier authority in Permits 
No. MC 134494 (Subs 1, 3, and 6) to 
common carrier authority. The rest of 
the publication remains the same.

No. MC 135381 (Sub-No. 5), filed No
vember 30, 1976. Applicant: DRUM 
TRANSPORTATION COMPANY, A Cor
poration, R.D. No. 1, Montgomery, Pa. 
17752. Applicant’s representative: J. G. 
Dail, Jr., P.O. Box 567, McLean, Va. 
22101. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: (1) Traf
fic and maintenance paints; (2) thermo
plastic and cold applied plastic for street 
and highway marking; (3) street and 
highway marking machines; and (4) 
materials, components, and supplies used 
in the manufacture of the commodities 
named in (1), (2), and (3) above, (ex
cept commodities in bulk), between the 
facilities of Prismo Universal Corpora
tion located at or near Montgomery and 
Pennsdale, Pa., and Marble Falls, Tex., 
on the one hand, and, on the other, 
points in the United States in and east 
of Arizona, Colorado, Nebraska, North 
Dakota, and South Dakota, under a con
tinuing contract or contracts with Pris
mo Universal Corporation.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at Wash
ington, D.C.

No. MC 135696 (Sub-No. 4), filed De
cember 3, 1976. Applicant: LAKE PORT 
TRUCKING AND LEASING, INC., 620 
South Strange Road, Elmore, Ohio 
43416. Applicant’s representative: Ar
thur R. Cline, 420 Security Building, To
ledo, Ohio 43604. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Beet pulp, from Findlay and Fre
mont, Ohio, to Huron and Toledo, Ohio, 
restricted to commodities destined in 
foreign commerce.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Columbus, Ohio or Lansing, Mich.

No. MC 136605 (Sub-No. 20), filed De
cember 1,1976. Applicant: DAVIS BROS 
DIST., INC., 2024 Trade Street, P.O. Box 
1027, Missoula, Mont. 59801. Applicant’s 
representative: Joe Gerbase, 100 Trans
western Building, 404 North 31st Street, 
Billings, Mont. 59101. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Clay products, from the plantsite of 
the Lovell Clay Products Company, lo
cated at or near Billings, Mont., to'points 
in Idaho; Box Elder, Cache, Davis, Mor
gan, Rich, Salt Lake, Summit, Utah, Wa
satch and Weber Counties, Utah; and 
Baker, Malheur, Umatilla, Union and 
Wallowa Counties, Oreg.

Note. — Applicant holds contract carrier 
authority in MO 127349 (Sub-No. 2); there
fore dual operations may be involved. If a 
hearing is deemed necessary, the applicant 
requests it be held at either Billings or 
Missoula, Mont.

No. MC 138875 (Sub-No. 39), filed No
vember 17, 1976. Applicant, SHOE
MAKER TRUCKING COMPANY, a 
Corporation, 11900 Franklin Road, Boise, 
Idaho. 83705. Applicant’s representative: 
Frank L. Sigloh, (same address as appli
cant) . Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Frozen 
foods, and potato products, other than 
frozen, from points in Idaho and those in 
Washington and Oregon (including 
Metolius), located east of U.S. Highway 
97, to points in Indiana* Rhode Island, 
Delaware, Maryland, Virginia, West Vir
ginia and the District of Columbia.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Boise, Idaho or Washington, D.C.

No. MC 139254 (Sub-No. 4), filed De
cember 2, 1976. Applicant: BROOKS 
TRANSPORTATION, INC., 30650 Carter 
Road, Solon, Ohio 44139. Applicant’s 
representative: J. T. Fittipaldi, 1329 E 
St., N.W., Suite 1150 Munsey Bldg., 
Washington, D.C. 20004. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Paper and paper products, 
from the plantsite of Champion Inter
national Corporation, located at or near 
Courtland, Ala., to points in Illinois, 
Indiana, Maryland, Massachusetts, 
Michigan, New Jersey, New York, Ohio, 
Pennsylvania, Virginia, West Virginia, 
Wisconsin and the District of Columbia, 
under a continuing contract with Cham
pion International Corporation.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the ap
plicant requests it be held at either Cincin
nati, Ohio or Washington, D.C.

No. MC 139495 (Sub-No. 182), filed 
November 29, 1976. Applicant: NA
TIONAL CARRIERS, INC., 1501 East 
8th Street, P.O. Box 1358, Liberal, Kans. 
67901. Applicant’s representative: Her
bert Alan Dubin, 1819 H Street, N.W., 
Suite 1030, Washington, D.C. 20006. Au
thority sought to operate as a common

carrier, by motor vehicle, over irregular 
routes, transporting: Hose, from Olney, 
Tex., to Los Angeles, Calif., Elmhurst,
111. and Wilmington, Del.

Note.—Applicant holds contract carrier 
authority in MC 133106 and Subs thereunder, 
therefore dual operations may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Washington, D.C.

No. MC 139696 (Sub-No. 1), filed De
cember 3, 1976. Applicant: DOOR TO 
DOOR TRANSPORT, INC., 8300 Mili
tary Rd. S., Seattle, Wash. 98108. Appli
cant’s representative: John B. Schenck, 
P.O. Box 80305, Seattle, Wash. 98108. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Used household 
goods, in containers, between points in 
King, Pierce, Kitsap, Mason and Sno
homish Counties, Wash., restricted to the 
transportation of traffic having a prior 
or subsequent movement beyond said 
points, and further restricted to the 
performance of pickup and delivery 
service in connection with packing, crat
ing, and containerization or unpacking, 
uncrating and decontainerization of such 
traffic.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Seattle or 
Olympia, Wash.

No. MC 139973 ,(Sub-No. 9), filed De
cember 2, 1976. Applicant: J. H. WARE 
TRUCKING, INC., 909 Brown Street, 
P.O. Box 398, Fulton, Mo. 65251. Appli
cant’s representative: Larry D. Knox, 
900 Hubbell Building, Des Moines, Iowa 
50309. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Meat, 
meat products, meat by products, and 
articles distributed by meat packing
houses, as described in Sections A and C 
of Appendix I to the report in Descrip
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except commodities 
in bulk), from the facilities of Farmland 
Foods, Inc., located at or near Crete, 
Nebr., and Denison, Carroll, and Iowa 
Falls, Iowa, to points in Arizona, Cali
fornia, Colorado, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, 
Washington and Wyoming.

Note.—Applicant holds contract carrier 
authority in MC 138375 and subs thereunder, 
therefore dual operations may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at either Omaha, 
Nebr. or Kansas City, Mo.

No. MC 140097 (Sub-No. 1), (COR
RECTION), filed August 30, 1976, pub
lished in the Federal R egister issue of 
October 29,1976, and republished as cor
rected this issue. Applicant: C. V. 
TRANSPORTATION, INC., 40 Court 
Street, Newport, N.H. 03773. Applicant’s 
representative: Michael M. Patten, 
R.F.D. #2, Box 126, Newport, N.H. 03773. 
Authority sought to operate as a com
mon carrier, by motor vehicle, over irreg
ular routes, transporting: (1) Wood 
chips, in bulk, from points in Massa
chusetts and Vermont, to points in New 
Hampshire, Maine, New York and Rhode 
Island, and (2) square edge lumber,
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from points in New Hampshire and 
Massachusetts, to points in Vermont, 
New Hampshire, Maine, Massachusetts, 
Connecticut, and Rhode Island.

Note.—The purpose of this republication 
is to indicate applicant’s request for Con
necticut as a destination point in (2) above 
in lieu of Kentucky. If a hearing is deemed 
necessary, the applicant requests it be held 
at either Concord or Newport, N.H.

No. MC 140389 (Sub-No. 11), filed No
vember 22, 1976. Applicant: OSBORN 
TRANSPORTATION, INC., P.O. Box 
180, Highway 77 North, Gadsden, Ala. 
35902. Applicant’s representative: Larry 
Smith, P.O. Box 1830, Gadsden, Ala. 
35902. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Food
stuffs (except commodities in bulk), 
from the facility of Mid-Continent Un
derground Storage, located at or near 
Kansas City, Kans., to points in Georgia, 
Kentucky, Tennessee, Virginia, West 
Virginia and North Little Rock, Ark.

Note.—Common control may be involved. 
If a hearing is deemed necessary, the appli
cant requests it be held at Atlanta, Ga., dr 
Washington, D.C.

No. MC 140829 (Sub-No. 35), filed De
cember 2,1976. Applicant: CARGO CON
TRACT CARRIER CORP., U.S. Highway 
20, P.O. Box 206, Sioux City, Iowa 51102. 
Applicant’s representative: William J. 
Hanlon, 55 Madison Avenue, Morristown, 
N.J., 07960. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Meat, Meat products, meat by-products 
and articles distributed by meat packing
houses, as described in Section A of Ap
pendix I to the Report in Descriptions 
in Motor Carrier Certificates, 61 M.C.C. 
209 and 766 (except commodities in 
bulk), from points in Iowa, Minnesota, 
Missouri, Nebraska and South Dakota to 
Paris, Tex.

Note.—Applicant holds contract carrier 
authority in MC 136408 and subs thereunder, 
therefore dual operations' may be involved. If 
a hearing is deemed necessary, the applicant 
requests it be held at Washington, D.C.

No. MC 141503 (Sub-No. 2), filed De
cember 6, 1976. Applicant: JAMES R. 
HAYES, 14919 Issaquah Hobart Road, 
Issaquah, Wash. 98027. Applicant’s rep
resentative: Michael D. Duppenthaler, 
607 3rd Avenue, Seattle, Wash. 98104. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting* Treated poles and 
piling, and untreated poles and pilings, 
when shipped in mixed truckloads with 
untreated poles and pilings, on hydraulic 
grabble equipped self-unloading equip
ment, between points in Washington, on 
the one hand, and, on the other, points 
in Idaho, Montana and Oregon.

Note.—If  a hearing is deemed necessary, 
applicant requests it be held at Seattle, 
Wash.

No. MC 142152 (Sub-No. 1), filed No
vember 22, 1976. Applicant: N A T . 
TRANSPORTATION, INC., 229 North 
Main Street, Brader, Ohio 43406. Appli

cant’s representative: Robert J. Gill, 29 
South LaSalle Street, Chicago, 111. 60603. 
Authorty sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) Machinery and 
equipment for installation in industrial, 
residential, commercial and marine con
struction projects used for heating, cool
ing, air conditioning, pollution control, 
and the movement of air and other 
gasses, between Waldron, Mich., and 
Bradner, Ohio, on the one hand, and, on 
the other, points in the United States, 
and (2) parts, materials, equipment and 
supplies, used in the manufacture, distri
bution, and installation or operation of 
the items listed in (1) above, (a) between 
Waldron, Mich., and Bradner, Ohio,, on 
the one hand, and, on the other, points in 
the United States; and -(b) between 
Waldron; Mich; and Bradner, Ohio and 
Toledo, Ohio, under a continuing con
tract or contracts with American Warm
ing and Ventilating, Inc.

Note.—If a hearing is deemed necessary, 
applicant requests it be held at either Chi
cago, 111. or Toledo, Ohio.

No. MC 142173 (Sub-No. 2), filed No
vember 12, 1976. Applicant: BYRON 
DWYER, doing business as, DWYER’S 
DELIVERY COMPANY, 1217 Millbury, 
Northwood, Ohio 43619. Applicant’s rep
resentative : Michael, M. Briley, 300 Mad
ison Avenue, Toledo, Ohio 43604. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) Household ap
pliances, from the facilities of Highland 
Appliance Co., located at Toledo, Ohio 
to points in Lenawee and Monroe Coun
ties, Mich.; and (2) return of defective 
household appliances, from the above 
named destinations in (1) above to the 
facilities of Highland Appliance Co., lo
cated at Toledo, Ohio.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Toledo, Ohio or Washington, D.C.

No. MC 142329 (Sub-No. 2) (Correc
tion) , filed October 4, 1976, published in 
the F ederal R egister issue of October 29, 
1976, republished as corrected this issue. 
Applicant: J. D. JOHNSON, doing busi
ness as, HOUSTON CARTAGE, 3100 Air 
Cargo Road, P.O. Box 60123, Houston, 
Tex; 77205. Applicant’s representative: 
J. D. Johnson, 1291 i Breezway, Houston, 
Tex. 77037. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Equipment, materials and supplies used 
in the maintenance, service, repair and 
operation of ships, moving in Bond under 
the control of U.S. Customs, from Hous
ton, Tex., to ships docked in the Gulf 
ports of Brownsville, Corpus Christ!, Port 
Lavaca, Point Comfort, Freeport, Galves
ton, Texas City, Port Neches, Port Ar
thur, Beaumont and Orange, Tex.; New 
Orleans, Baton Rouge and Lake Charles, 
La.

Note.—The purpose of this republication 
is to remove the commodity restriction from 
this proceeding. If a hearing is deemed neces
sary, the applicant requests it be held at 
Houston, Tex.

No. MC 142458 (Sub-No. 1), filed No
vember 22, 1976. Applicant: GOLIATH 
TRACTOR SERVICE LTD., 32 Atlanta 
Crescent, S.E., Calgary, Alberta, Canada 
T2J 0Y1. Applicant’s representative: Ray 
F. Koby, 314 Montana Building, Great 
Falls, Mont. 59401. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Agricultural fertilizers, herbicides, 
fungicides, pesticides, insecticides, and 
ingredients thereof, in ocean going con
tainers on specially designed wheeled un
dercarriages, from the port of entry on 
the International Boundary line between 
the United States and Canada, located at 
or near Sweetgrass, Mont., to points in 
Yellowstone and Cascade Counties, 
Mont., restricted to traffic originating at 
the Province of Alberta, Canada.

Note.—If a hearing is deemed necessary, 
applicant requests it be held at any city in  
Montana.

No. MC 142603 (Sub-No. 1), filed Nov
ember 22, 1976. Applicant: CONTRACT 
CARRIERS OF AMERICA, INC., P.O. 
Box 1968, Springfield, Mass. 01101. Ap
plicant’s representative: S. Michael 
Richards, P.O. Box 225, 44 North Avenue, 
Webster, N.Y. 14580. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport
ing: Abrasives, from Chester and West- 
field, Mass., to points in the United States 
(except Alaska and Hawaii).

Note.—If a hearing is deemed necessary, 
applicant requests it be held at Boston, M a s s .,  
or New York, N.Y.

No. MC 142664 (Sub-No. 2), filed Nov
ember 30, 1976. Applicant: IMPORT 
DEALERS SERVICE CORPORATION, 
2222 East Sepulveda, Carson, Calif. 90744. 
Applicant’s representative: William P. 
Jackson, Jr., P.O. Box 1267, Arlington, 
Va. 22210. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Motor ve
hicles, having a prior or subsequent 
movement by water or rail, between Los 
Angeles, Calif., Los Angeles Harbor Com
mercial Zones, on the one hand, and, on 
the other, points in California.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at Los 
Angeles, Calif.

No. MC 142698, filed November 12, 
1976. Applicant: B. A. STRICKLAND, 
620 Old Highway 99 North, Burlington, 
Wash. 98233. Applicant’s representative: 
Robert G. Gleason, 15 South Grady Way, 
Suite 217, Renton, Wash. 98055. Author
ity sought to operate as a contract car
rier, by motor vehicle, over irregular 
routes, transporting: (1) Commodities as 
may be dealt in by retail companies dedi
cated to the needs of the do-it-yourself 
market and retailing electrical, lighting, 
plumbing, promotional merchandise, 
building materials automotive parts, ac
cessories, carpeting and sporting goods; 
and (2) cabinets, wooden set up, and 
dairy equipment including tanks, electri
cal and building materials, between 
points in California, Colorado, Idaho, 
Kansas, Montana, North Dakota, Ne
vada, Oklahoma, Oregon, South Dakota,
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Utah, Washington and Wyoming, and 
Springfield, Mo., under a continuing con
tract or contracts with Sunset Western, 
Pay 'NPak Stores, Inc., Lobo Auto Parts, 
and Olympia Sales Co.

Note.---If a hearing is deemed necessary, 
the applicant requests it be held at either 
Seatle, Wash, or Portland, Oreg.

No. MC 142700, filed November 18,1976. 
Applicant: U.I.P. TRANSPORT SERV
ICES CORP., 366 Garfield Avenue, 
Duluth, Minn. 55801. Applicant’s repre
sentative: James C. Hardman, 33 N. La
Salle St., Chicago, H. 60602. Authority 
sought to operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: (A) Such commodities as 
are dealt in or used by fabricators of or 
dealers in metal products, machinery, 
and machinery components (except com
modities in bulk), (1) between (a) Stam- 
baugh, Mich., (b) Stoughton, Wis., and
(c) Proctor, Minn., on the one hand, and, 
<J!i the other, points in Illinois, Iowa, 
Michigan, Minnesota, North Dakota, 
South Dakota, and Wisconsin, under a 
continuing contract or contracts in (a) 
above with Upper Peninsula Industries, 
Inc.; (b) above with Mid-States Steel, 
Inc.; and (c) above with Zalk-Josephs 
Company; and (B) building materials 
(except commodities in bulk), between 
Proctor, Minn., on the one hand, and, on 
the other, points in Minnesota, Wiscon
sin, and the Upper Peninsula of Michi
gan under a continuing contract or con
tracts with Zalk-Josephs Company.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Chicago, HI. or St. Paul, Minn.

No. MC 142701, filed November 30, 
1976. Applicant: CARL W. REAGAN, 
doing business as SOUTHEAST TRUCK
ING CO., 8418 Tallmadge Road, Ra
venna, Ohio 44266. Applicant’s repre
sentative: William P. Jackson, Jr., P.O. 
Box 1267, 3426 North Washington Boule
vard, Arlington, Va. 22210. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Iron and steel articles 
(except pig iron), from Buffalo and 
Lackawanna, N.Y., Sparrows Point, Md., 
Bethlehem, Johnstown, and Sharon, Pa., 
points in Allegheny County, Pa., Chicago 
and Sterling, HI., Bums Harbor, Gary, 
and Kokomo, Ind., Weirton, W. Va., De
troit, Mich., and Roanoke, Va., to Akron, 
Ohio; and (2) Iron and steel articles and 
fabricated, processed and structural 
steel (except pig iron), from Akron, Ohio, 
to points in Illinois, Indiana, Michigan, 
New York, Pennsylvania and West Vir
ginia, restricted to the transportation of 
shipments to or from the facilities of 
Summit Steel Corporation of Akron, 
Ohio, and further restricted against the 
transportation of traffic to or from the 
plant site of the United States Concrete 
Pipe Company located at or near Moga- 
dore, Ohio.

Note.—Applicant holds contract carrier 
authority in MC 127527 and subs thereunder, 
therefore dual operations may be Involved. 
Common control may be involved. I f  a hear

ing is deemed necessary, the applicant re
quests it be held at Washington, D.C.

No. MC 142702, filed November 22, 
1976. Applicant: NOLIA TRUCKING 
CO., INC., P.O. Box 1091, Augusta, Ga. 
30903. Applicant’s representative: Paul
M. Daniell, P.O. Box 872, Atlanta, Ga. 
30303. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Unfrozen 
bakery products, from Augusta, Ga,, to 
points in Florida and South Carolina, 
under contract with Murray Biscuit Co. , 
Division of Beatrice Foods.

Note.—If  a hearing is deemed necessary, 
applicant requests it be held at Augusta, Ga.

No. MC 142709, filed December 1, 
1976. Applicant: W. L. ROENIGK, 798 
Ekastown Road, Sarver, Pa. 16055. Ap
plicant’s representative: John A. Pillar, 
205 Ross Street, Pittsburgh, Pa. 15219. 
Authority sought to operate as a con
tract carrier, by motor vehicle, over ir
regular routes,- transporting: Such com
modities as are sold by building materials 
and supplies stores or warehouses (ex
cept commodities in bulk), between 
points in Pennsylvania on and west of 
U.S. Highway 219, on the one hand, and, 
on the other, points in Ohio and those 
points in New York on and west of U.S. 
Highway 15, restricted to service either 
to or from the facilities of Busy Beaver 
Building Centers, Inc. or subsidiaries 
thereof, under a continuing contract, or 
contracts, with Busy Beaver Building 
Centers, Inc.

Note.—If a hearing Is deemed necessary, 
the applicant requests It be held at either 
Pittsburgh, Pa. or Washington, D.C.

No. MC 142712, filed November 26, 
1976. Applicant: JERRY PAUL, doing 
business os JERRY'PAUL TRUCKING, 
1401 East Brady, P.O. B ox,699, Clovis,
N. Mex. 88101. Applicant’s representa
tive: Thomas F. Sedberry, 1102 Perry- 
Brooks Building, Austin, Tex. 78701. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Trailers, designed 
to be drawn by passenger vehicles, and 
prefabricated buildings, in sections, be
tween points in New Mexico, on the one 
hand, and, on the other, points in Texas.

Note.—If a hearing is-deemed necessary, 
the applicant requests It be held at either 
Clovis or Sante Pe, N. Mex. or Dallas, Tex.

No. MC 142716, filed November 26, 
1976. Applicant: C & L TRUCKING, 
INC., 1609 27th Street, NW., Cedar 
Rapids, Iowa 52405. Applicant’s repre
sentative: Scott E. Daniel, P.O. Box 
82028, Lincoln, Nebr. 68501. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Liquid and dry fer
tilizer, in bulk, from Fulton, HI., to 
points in Iowa, Illinois, Minnesota, Mis
souri, and Wisconsin; and'(2) dry fer
tilizer, in bulk, from Pekin, HI., to points 
in Iowa, Minnesota, Missouri, Wisconsin, 
and Indiana.

Note.—If a hearing Is deemed necessary, 
the applicant requests it be held at Des 
Moines, Iowa.

P assenger Applications

No. MC 45626 (Sub-No. 69), filed No
vember 18, 1976. Applicant: VERMONT 
TRANSIT CO., INC., 135 St. Paul Street, 
Burlington, Vt, 05401. Applicant’s repre
sentative: J. J. Dwyer (Same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular and irregular routes, trans
porting: (I) IRREGULAR ROUTES: 
Passengers and their baggage, in round- 
trip special operations, beginning and 
ending at points ̂ in Vermont, points in 
Cheshire and Sullivan Counties, N.H., 
and points in that part of Grafton Coun
ty, N.H., west of U.S. Highway 3 and ex
tending to race tracks located at Sara
toga Springs, N.Y., and the ports of 
entry on the International Boundary 
line between the United States and 
Canada located in New York, for fur
therance to Blue Bonnets Race Track lo
cated at Montreal, Quebec, Canada, and 
return; and (H) regular routes : Passen
gers and their baggage, and express and 
newspapers in the same vehicle with pas
sengers, between the junction of New 
Hampshire Highways 103 and 114 east of 
Bradford, N.H. and Hopkinton, N.H., 
serving all intermediate points: From the 
junction of New Hampshire Highways 
103 and 114 east of Bradford, N.H.-over 
New Hampshire Highway 114 to its junc
tion with U.S. Highway 202 at Henniker, 
N.H., thence over U.S. Highway 202 to its 
junction with New Hampshire Highway 
103 at Hopkinton, and return over the 
same route.

Note.—Common control may be involved. 
I f  a bearing is deemed necessary, the ap
plicant requests it be held at either Bur
lington, Montpelier or Rutland, Vt.

No. MC 141447 (Sub-No. 1), filed No
vember 11, 1976. Applicant: AUTOBUS 
DES BOIS-FRANCS LTEE, P.O. Box 
1134, RJt. No. 1, Plessisville, P.Q., Can
ada. Applicant’s representative: Guy 
Poliquin, 580 East, Grade-Alle, No. 140, 
Quebec, GIR 2K3, P.Q., Canada. Au
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Passengers and 
their baggage, in special and charter op
erations, from ports of entry on the In
ternational Boundary line between the 
United States and Canada, located in 
Maine, Michigan, New Hampshire, New 
York and Vermont, to points in the 
United States (except Alaska and 
Hawaii), restricted to traffic originating 
at Trois-Rivieres, Victoriaville, Plessis
ville, in the Province of Quebec, Canada.

Note.—If a hearing is deemed necessary, 
applicant requests it be held at Concord, N.H.

No. MC 142385 (Sub-No. 1), filed No
vember 11, 1976. Applicant: VOTRÉT 
CHOIX TRANSPORT, INC., 270 Leoni
das, Rimouski, P.Q., Canada. Applicant’s 
representative: Guy Poliquin, 580 East, 
Grand-Allee, No. 140, Quebec, G1P 
3B8, P.Q., Canada. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Passengers and their baggage, in 
charter and special operations, from
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ports, of entry on the International 
Boundary line between the United 
States and Canada, located in Maine, 
Michigan, New Hampshire, New York 
and Vermont to points in the United 
States (except Alaska and Hawaii), re
stricted to traffic originating at Rimou- 
ski, in the Province of Quebec, Canada.

Note.—If a hearing is deemed necessary, 
applicant requests it be held at Concord, 
N.H.

No. MC 142650, filed November 11, 
1976. Applicant: PAQUETTE AUTO
BUS INC., 295 Grande Cote, St-Eus- 
tache, P.Q., Canada. Applicant’s repre
sentative: Guy Poliquin, 580 East, 
Grande-Allee, No. 140, Quebec, G1R 
2K3, P.Q., Canada. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport
ing: Passengers and their baggage, Jn 
charter and special operations, from 
ports of entry on the International 
Boundary line between the United States 
and Canada, located in Maine, Michi
gan, New Hampshire, New York and 
Vermont, to points in the United States 
(except Alaska and Hawaii) , restricted 
to traffic originating at Montreal, St- 
Eustache, Deux-Montagnes, in the 
Province of Quebec, Canada.

Note.—If a hearing is deemed necessary, 
applicant requests it be held at Concord, 
N.H.

No. MC 142658, filed November 15, 
1976. Applicant: AUTOBUS VIENS, 
INC., 590 Yamaska, Farnham Province 
of Quebec. Applicant’s representative: 
Adrien R. Paquette, 200 St-Jacques 
Street West, Montreal, Quebec H2Y 1M1 
Canada. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Passen
gers and their baggage in round-trip 
charter operations, beginning and end
ing at ports of entry on the Interna
tional Boundary line between the United 
States and Canada, located at points in 
New York, Vermont, New Hampshire 
and Maine and extending to points in 
the United States (except Alaska and 
Hawaii), for furtherence to the province 
of Quebec, Canada.

Note.—If a hearing is deemed necessary, 
the applicant requests it be held at either 
Albany, N.Y. or Montpelier, Vt.

Broker Application

No. MC 12981 (Sub-No. 1), filed No
vember 26, 1976. Applicant: FALDMO 
TOURS, INC., 88 West 500 South, Bounti
ful, Utah 84010. Applicant’s representa
tive: I. Mark Faldmo (same address as 
applicant). Authority sought to engage 
in operation, in interstate or foreign 
commerce, as a broker at Bountiful, 
Utah, to sell or offer to sell the trans
portation of groups of passengers and 
their baggage, in special or charter op
erations, in all expense round trip tours, 
by motor carriers, beginning and end
ing in points in Utah (except Davis Coun
ty) , and extending to points in the United 
States, including Alaska and Hawaii.

Note.—If a hearing is deemed necessary; 
the applicant requests it be held at either 
Salt Lake City or Ogden, Utah.

F inance Applications 
notice

The following applications seek ap
proval to consolidate, purchase, merge, 
lease operating rights and properties, or 
acquire control through ownership of 
stock, of rail carriers or motor carriers 
pursuant to section 5(2) or 210a(b) of 
the Interstate Commerce Act.

An original and two copies of pro
tests against the granting of the re
quested authority must be filed with the 
Commission on or before February 7, 
1977. Such protest shall comply with 
Special Rules 240(c) or 240(d) of the 
Commission’s General Rules of Practice 
(49 CFR 1100.240) and shall include a 
concise statement of protestant’s inter
est in the proceeding. A copy of the pro
test shall be served concurrently upon 
applicant’s representative, or applicant, 
if no representative is named.

No. MC-F-13058. Authority sought for 
purchase by JOHN A. JUNGERMANN 
AND'SON, INC., P.O. Box 428, Linden
hurst, N.Y. 11757, of a portion of the 
operating rights of Peak Transfer Co., 
Inc., 57 Hathaway Street, Wallington, 
N.J. 07055, and for acquisition by John G. 
Jungermann, 215 W. Hoffman Avenue, 
Lindenhurst, N.Y., 11757, of a control of 
such rights through the purchase. Ap
plicants’ attorney and representative: 
Martin Werner, 2 West 45th St., N.Y., 
N.Y. 10036 and Robert B. Pepper, 168 
Woodbridge Avenue, Highland Park, N.J. 
08904. Operating rights sought to be 
transferred: General commodities, with 
exceptions as a common carrier over ir
regular routes between points in Passaic, 
Bergen, Essex, Union, and Hudson Coun
ties, N.J., on the one hand, and, on the 
other, New York; N.Y. Under a certifi
cate of Registration in Docket No. MC- 
120679 (Sub-No. 1), vendee is author
ized to operate as a common carrier in 
New York. Application has not been filed 
for temporary authority under section 
210a(b).

Note.—MC-120679 (Sub-No. 2) is a direct
ly related matter.

No. MC-F-13060. Authority sought for 
purchase by DAGGETT TRUCK LINE, 
INC., Frazee, MN. 56544, of a portion of 
the operating rights of Johnsrud Trans
port, Inc., Highway 9 West, P.O. Box 
447, Cresco, IA. 52136, and for acquisi
tion by Vernon Daggett, Frazee, MN, 
56544, of control of such rights through 
the purchase. Applicants’ attorneys: 
Gene P. Johnson, 425 Gate City Bldg., 
Fargo, N.D. 58102, and Patrick E. Quinn, 
P.O. Box 82028, Lincoln, NB. 68501. Op
erating rights sought to be transferred: 
Mink and calf feed and mink and calf 
feed ingredients, except commodities in 
bulk, as a common carrier over irregular 
routes from New Holstein, Wis., to points 
in Minnesota, North Dakota, South Da
kota, Iowa, Montana, Idaho, Washington,

Wyoming, and Colorado, with no trans
portation for compensation on return ex
cept as otherwise authorized. Vendee is 
authorized to operate as a contract car
rier in all points in the United States 
(except Alaska and Hawaii) and as a 
common carrier in North Dakota, Min
nesota, Wisconsin, Idaho, and Montana. 
Application has been filed for temporary 
authority under section 210a (b)

No. MC-F-13067. Authority sought for 
control and merge by ROADWAY EX
PRESS, INC., 1077 Gorge Blvd., P.O. 
Box 471, Akron, OH 44309, of Western 
Gillette, Inc., 2550 E. 28th Street, Los 
Angeles, CA 90058, and for acquisition 
by the Roush Voting Trust, 1077 Gorge 
Blvd., Akron, OH 44309, of control of 
Western Gillette, Inc. through the ac
quisition by The Roush Voting Trust. 
Applicants’ attorneys: William O. Tur
ney, Suite 1010, 7101 Wisconsin Ave., 
Washington, D.C. 20014, and Theodore 
W. Russell, Suite 606, 1545 Wilshire 
Blvd., Los Angeles, CA 90017. Operating 
rights sought to be controlled and 
merged: General commodities, with cer
tain specified exceptions, and numerous 
other specified commodities- as a com
mon carrier, over regular , and irregular 
routes, from, to and between specified 
points in the States of California, Ari
zona, Texas, New Mexico, Nevada, Okla
homa, Missouri, Kansas, Illinois, Arkan
sas, Tennessee, Indiana, Nebraska, Iowa, 
Utah, Idaho, Montana, Oregon, Colo
rado, Wyoming, Ohio, Alabama, Florida, 
Louisiana, Maryland, Mississippi, Wash
ington, Georgia, Michigan, North Da
kota, Pennsylvania, South Dakota, and 
Vermont, with certain restrictions, serv
ing various intermediate and off-route 
points, over alternate routes for operat
ing convenience only, as more specifi
cally described in Docket No. MC-8948 
and Sub numbers thereunder. This no
tice does not purport to be a complete 
description of all of the operating rights 
of the, carrier involved. The foregoing 
summary is believed to be sufficient for 
nature and extent of this carrier’s op
erating rights, without stating, in full, 
the entirety thereof. Vendee is author
ized to operate as a common carrier in 
Alabama, Arkansas, Connecticut, Dela
ware, The District of Columbia, Florida, 
Georgia, Illinois, Indiana, Iowa, Kan
sas, Kentucky, Louisiana, Maine, Mary
land, Massachusetts, Michigan, Minne
sota, Mississippi, Missouri, Nebraska, 
New Hampshire, New Jersey, New York, 
North Carolina, Ohio, Oklahoma, Penn
sylvania, Rhode Island, South Carolina, 
Tennessee, Texas, Virginia, West Vir
ginia, and Wisconsin. Application has 
been filed for temporary authority under 
section 210a(b) .

(Amended) Notice

Star Lake Railroad Company- 80 East 
Jackson Boulevard, Chicago, Illinois 
60604, represented by Mr. Harvey Hus
ton, 80 East Jackson Boulevard, Chicago, 
Illinois 60604, hereby gives notice that 
on the 9th day of November, 1976, it
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filed with the Interstate Commerce Com
mission at Washington, D.C., an amended 
application under section 1(18) of the 
Interstate Commerce Act for an order 
approving and authorizing the construc
tion and operation of a line of railroad 
in the State of New Mexico, in McKin
ley and San Juan Counties, a distance 
of approximately 82 miles, which appli
cation is assigned Finance Docket No. 
28272, and previously published in the 
Federal R egister, September 23, 1976, 
on page 41826.

The route will begin at a connection 
on the existing line of The Atchison, 
Topeka Santa Fe Railway Company’s 
Albuquerque Division near Baca (Rail
road name for Prewitt); thence in a 
southeasterly direction around Haystack 
Mountain; thence northward for about 
20 miles to the Continental Divide; 
thence northeasterly along the Divide 
for about 20 miles; thence northwesterly 
about 10 miles to Tucker Gap; thence 
north 5 miles through the Pueblo Pin
tado Canyon to a junction point of the 
line (Star Lake Junction), the right fork 
branching to the southeast for about 10 
miles terminating in the Star Lake area 
of McKinley County, and the left fork 
from the junction branching to the 
northwest for about 10 miles terminat
ing in the Gallo Wash area of San Juan 
County. The line will not pass through 
any incorporated city or village.

In the opinion of the applicant, the 
granting of the authority sought will not 
constitute a major Federal action signifi
cantly affecting the quality of the human 
environment within the meaning of the 
National Environmental Policy Act of 
1969. In accordance with the Commis
sion’s regulations (49 CFR 1100.250) in 
Ex Parte No. 55 (Sub-No. 4), Implemen
tation—National Environmental Policy 
Act, 1969, 352 I.C.C. 451 (1976), any pro
tests may include a statement indicating 
the presence or absence of any effect of 
the requested Commission action on the 
quality of the human environment. If 
any such effect is alleged to be present, 
the statement shall indicate with specific 
data the exact nature and degree of the 
anticipated impact. See Implementa
tion—National Environmental Policy 
Act, 1969, supra, at p. 487.

Pursuant to the provisions of the Inter
state Commerce Act, as amended, the 
proceeding will be handled without pub
lic hearings unless comments in support 
or opposition on such application are 
filed with the Secretary, Interstate Com
merce Commission, 12th and Constitu
tion Avenue, NW., Washington, D.C. 
20423, and the aforementioned counsel 
for applicant, within 30 days after the 
date of first publication in a newspaper 
of general circulation. Any interested 
person is entitled to recommend to the 
Commission that it approve, disapprove, 
or take any other specified action with 
respect to such amended application.

Star Lake R ailroad Company

Operating R ights A pplications D irectly 
R elated to F inance P roceedings

notice

The following operating rights appli
cation (s) are filed in connection with

pending finance applications under sec
tion 5(2) of the Interstate Commerce 
Act, or seek tacking and/or gateway 
elimination in connection with transfer 
applications under section 212(b) of the 
interstate Commerce Act.

An original and two copies of protests 
to the granting of the authorities must 
be filed with the Commission on or before 
February 7, 1977. Such protests shall 
comply with Special Rule 247(d) of the 
Commission’s General Rules of Practice 
(49 CFR 1100.247) and include a concise 
statement^ of protestant’s interest in the 
proceeding and copies of its conflicting 
authorities. Verified statements in oppo
sition should not be tendered at this time. 
A copy of the protest shall be served con
currently upon applicant’s representa
tive, or applicant if no representative is 
named.

Each applicant states that there will be 
no significant effect on the quality of the 
human environment resulting from ap
proval of its application. ,

No. MC 21572 (Sub-No. 3), filed De
cember 6, 1976. Applicant: SCHJPPER’S 
EXPRESS, INC., 11425 Williamson Road, 
Cincinnati, Ohio 45241. Applicant’s rep
resentative: Richard L. Goodman, 8 East 
Broad Street, Columbus, Ohio 43215. Au
thority sought to operate as a common 
carrier, by motor vehicle, over regular & 
irregular routes, transporting: (I) Ir
regular routes: General commodities, be
tween Cincinnati, Ohio, on the one hand, 
and, on the other, points in Ohio. The 
purpose of this portion of the application 
is to convert applicant’s Certificate of 
Registration to a Certificate of Public 
Convenience and Necessity. (II) Regular 
routes: general commodities, between 
Cincinnati, Ohio and Cleveland, Ohio:
(a) From Cincinnati north over Inter
state Highway 71 to Cleveland and re
turn over the same route; *b) from Cin
cinnati north over Interstate Highway 71 
to its junction with Interstate Highway 
271, thence east over Interstate Highway 
271 to its junction with Interstate High
way 77, thence north over Interstate 
Highway 77 to Cleveland and return over 
the same route; and (c) From Cincinnati 
north over Interstate Highway 71 to its 
junction with Cincinnati Highway 18, 
thence east over Cincinnati Highway 18 
to its junction with Interstate Highway 
77, thence north over Interstate Highway 
77 to Cleveland and return over the same 
route; (2) between Cincinnati and 
Columbus, Ohio: (a) From Cincinnati 
north over Interstate Highway 71 to 
Columbus and return over the same 
route; and (b) From Cincinnati north 
over U.S. Highway 42 to its junction 
with U.S. Highway 40, (or Interstate 
Highway 70), thence east on U.S. High
way 40 (or Interstate Highway 70) to 
Columbus and return over the same 
route; (3) between Cincinnati, Ohio and 
Portsmouth, Ohio: (a) From Cincinnati 
east over U.S. Highway 50 to its junction 
with U.S. Highway 23, thence south on 
U.S. Highway 23 to Portsmouth and re
turn pver the same route.

(b) From Cincinnati east over Cin
cinnati Highway 32 to its junction with 
Cincinnati Highway 247, thence south on 
Cincinnati Highway 247 to its junction

with Cincinnati Highway 125, thence 
east on Cincinnati Highway 125 to its 
junction with U.S. Highway 52, thence 
east on U.S. Highway 52 to Portsmouth 
and return over the same route; (c) 
FTom Cincinnati east over Cincinnati 
Highway 125 to its junction with U.S. 
Highway 52, thence east on U.S. Highway 
52 to Portsmouth and return over the 
same route; (d) From Cincinnati east 
over U.S. Highway 52 to Portsmouth and 
return over the same route; (e) From 
Cincinnati east over Cincinnati Highway 
125 to its junction with U.S. Highway 68, 
thence south over U.S. Highway 68 to its 
junction with Cincinnati Highway 353, 
thence east over Cincinnati Highway 353 
to its junction with Cincinnati Highway 
125, thence east over Cincinnati Highway 
125 to its junction with U.S. Highway 52, 
thence east on U.S. Highway 52 to Ports
mouth and return over the same route; 
and (f ) From Cincinnati east over U.S. 
Highway 22 to its junction with U.S. 
Highway 23, thence south over U.S. 
Highway 23 to Portsmouth a$d return 
over the same route; (4) between Cin
cinnati and Toledo, Ohio: From Cin
cinnati north over Interstate Highway 75 
to Toledo and return over the same 
route; (5) between Columbus and Circle- 
ville, Ohio: From Columbus south over 
UJ5. Highway 23 to Circlevffle and return 
over the same route; (6) between Cin
cinnati and Circleville, Ohio: (a) From 
Cincinnati north over U.S. Highway 22 
to Circleville and return over the same 
route; (b) From Cincinnati north over 
Interstate Highway 71 to its junction 
with U.S. Highway 35, thence east over 
U.S. Highway 35 to its junction with 
UB. Highway 22, thence east over U.S. 
Highway 22 to Circleville, and return 
over the same route; and (c) From Cin
cinnati north over Interstate Highway 71 
to its junction with Cincinnati Highway 
73 ; thence east over Cincinnati Highway 
73 to its junction with U.S. Highway 22, 
thence east on U.S. Highway 22 to Circle
ville and return over the same route; (7) 
between Cleveland, and Ravenna, Ohio: 
From Cleveland south over Cincinnati 
Highway 14 to Ravenna and return over 
the same route; (8) between Cincinnati 
and Ravenna, Ohio.

(a) From Cincinnati north over Biter- 
state Highway 71 to its junction with 
Interstate Highway 76, thence east over 
Interstate Highway 76 to its junction 
with Cincinnati Highway 44, thence 
north over Cincinnati Highway 44 to 
Ravenna and return over the same 
route; (b) From Cincinnati north over 
Interstate Highway 71 to its junction 
with U.S. Highway 30, thence east over 
U.S. Highway 30 to its junction with In
terstate Highway 77, thence north over 
Interstate Highway 77 to its junction 
with Interstate Highway 76, thence east 
on Interstate Highway 76 to its junction 
with Cincinnati Highway 44, thence 
north over Cincinnati Highway 44 to 
Ravenna and return over the same 
route; (9) between Cincinnati, and Day- 
ton, Ohio: (a) From Cincinnati north 
over Interstate Highway 75 to Dayton 
and return over the same route; (b) 
From Cincinnati north over U.S. High
way 42 to its junction with U.S. Highway 
35, thence west over U.S. Highway 35 to
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Dayton and return over the same route;
(c) From Cincinnati north over Cin
cinnati Highway 4 to Hamilton, Ohio, 
thence continuing north over Cincinnati 
Highway 4 to Middletown, thence north 
over Cincinnati Highway 4 to Dayton 
and return over the same route; (d) 
From Cincinnati north over Cincinnati 
Highway 4 to Hamilton,, Ohio, thence 
continuing north over Cincinnati High
way 4 to Middletown, thence north over 
Cincinnati Highway 73 to its junction 
with Interstate Highway 75, thence 
north over Interstate Highway 75 to 

"Dayton and return over the same route;
(e) From Cincinnati north on U.S. High
way 127 to Hamilton, thence north over 
Cincinnati Highway 4 to Middletown, 
thence east over Cincinnati Highway 73 
to Franklin, thence north over Inter
state Highway 75 to Dayton and return 
over the same route.

(f) From Cincinnati north over In
terstate Highway 75 to its junction 
with Cincinnati Highway 122, thence 
west over Cincinnati Highway 122 to 
Middletown, Ohio, thence north over 
Cincinnati Highway 4 to Germantown, 
Ohio, thence west over Cincinnati 725 
to Gratis, Ohio, thence north over Cin
cinnati Highway 122 to Eaton, Ohio, 
thence north over TJ.S. Highway 127 to 
Celina, Ohio, thence east 'over U.S. 
Highway 33 to its junction with Cin- 
cinati Highway 66, thence south oyer 
Cincinnati Highway 66 to its junction 
with Interstate Highway 75, thence 
south over Interstate Highway 75 to 
Dayton and return over the same 
route; and (g) From Cincinnati north 
over Interstate Highway 75 to its junc
tion with Cincinnati Highway 122, 
thence west over Cincinnati Highway 122 
to Middletown, Ohio, thence north over 
Cincinnati Highway 4 to Germantown, 
Ohio, thence west over Cincinnati 
Highway 725 to Gratis, Ohio, thence 
north over Cincinnati Highway 122 to 
Eaton, Ohio, thence north over U.S. 
Highway 127 to Celina, Ohio, thence 
east over tJ.S. Highway 33 to Wapa- 
koneta, Ohio, thence south over Inter
state Highway 75 to Dayton and return 
over the same route; (10) between 
Xenia, and Fairborn, Ohio: From 
Xenia north over Cincinnati Highway 
235 to Fairborn and return over the 
same route; (11) between Xenia, Ohio 
and Springfield, Ohio: From Xenia 
north over U.S. Highway 68 to Spring- 
field and return over the same route;
(12) between Cincinnati and Lebanon; 
Ohio: From Cincinnati north over U.S. 
Highway 42 to Lebanon and return 
over the same route; and (b) From 
Cincinnati west over Interstate High
way 275 to its junction with Cincinnati 
Highway 128, thence north over Cincin
nati Highway 128 to its junction with 
U.S. Highway 27, thence north over U.S. 
Highway 27 to its junction with Cin
cinnati Highway 73, thence east over 
Cincinnati Highway 73 to its junction 
with U.S. Highway 127, thence north 
over UH. Highway 127 to Eatpn, Ohio, 
thence south over US. Highway 127 to 
its junction with U.S. Highway 73,

thence east over U.S. Highway 73 to 
its junction with US. Highway 42, 
thence south over U.S. Highway 42 to 
Lebanon and return over the same 
route; (13) between Cincinnati and 
Lima, Ohio: From Cincinnati north oh 
Interstate Highway 75 to Lima and re
turn over the same route, serving the 
off-route points in Mason, Monroe, 
Lebanon, Middletown, Franklin, Mi- 
amisburg, West Carrollton, Vandalia, 
Tipp City, Troy, Piqua, Sidney, and 
Wapakoneta; (14) between Cincinnati 
and Sidney, Ohio.

(a) From Cincinnati north over In
terstate Highway 75 to Sidney and re
turn over the same route; and (b) 
From Cincinnati north over Interstate 
Highway 75 to its junction with U.S. 
Highway 40, thence east over US. 
Highway 40 to Springfield, Ohio, 
thence north over U.S. Highway 68 to 
Belief ontaine, Ohio, thence west over 
Cincinnati Highway 47 to Sidney and 
return over the same route; (15) be
tween Cincinnati and Piqua, Ohio: (a) 
From Cincinnati north over Interstate 
Highway 75 to Piqua and return over 
the same route; and (b) From Cincin
nati north over Interstate Highway 75 
to its junction with US. Highway 40, 
thence east over U.S. Highway 40 to 
Springfield, Ohio, thence north on U.S. 
Highway 68 to Urbana, Ohio, thence 
west on U.S. Highway 36 to Piqua and 
return over the same route; (16) be
tween Cincinnati, and Fremont, Ohio:
(a) From Cincinnati north over Inter
state Highway 75 to Findlay, Ohio, 
thence east over Cincinnati Highway 
12 to its junction with Cincinnati High
way 53, thence north over Cincinnati 
Highway 53- to Fremont and return 
over the same route; (b) From Cincin
nati north over Interstate Highway 75 
to its junction with Cincinnati High
way 18; thence west over Cincinnati 
Highway 18 to its junction with Cin
cinnati Highway 65, thence north over 
Cincinnati Highway 65 to its junction 
with US. Highway 6, thence east over 
US. Highway 6 to Fremont and return 
over the same route; (c) From Cincin
nati north over Interstate 75 to Lima, 
Ohio, thence north over Cincinnati 
Highway 65 to Ottawa, Ohio, thence 
north over Cincinnati Highway 109 to 
Hamler, Ohio, thence east over Cincin
nati Highway—18 to its junction with 
Cincinnati Highway 65, thence north 
over Cincinnati Highway 65 to its junc
tion with US. Highway 6, thence east 
over US. Highway 6 to Fremont and 
return over the same route; and (d) 
From Cincinnati north over Interstate 
Highway 71 to Columbus, Ohio, thence 
north over U.S. Highway 23 to Fos- 
toria, Ohio, thence east over Cincin
nati Highway 12 to its junction with 
Cincinnati Highway 53, thence north 
over Cincinnati Highway 53 to Fre
mont and return over the same route.

(17) between Cincinnati, Ohio and 
Belief ontaine, Ohio; (a) From Cincin
nati north over interstate Highway 75 
to its junction with Cincinnati Highway 
47, thence east over Cincinnati Highway

47 to Bellefontaine, and return over the 
same route; (b) From Cincinnati north 
over Interstate Highway 75 to Dayton, 
Ohio, thence north over Cincinnati 
Highway 4 to its junction with U.S. 
Highway 68, thence north over U.S. 
Highyaw 68 to Bellefontaine and return 
over the same route; and (c) From Cin
cinnati north over Interstate Highway 
71 to its junction with Interstate High
way 270, thence north over Interstate 
Highway 270 to its junction with U.S. 
Highway 33, thence north over U.S. 
Highway 33 to its junction with Cin
cinnati Highway 540, thence west over 
Cincinnati Highway 540 to Bellefon
taine and return over the same route; 
and (18) between Cincinnati, and Wapa
koneta, Ohio: (a) From Cincinnati 
north over Interstate Highway 75 to its 
junction with U.S. Highway 36, thence 
east over U.S. Highway 36 to Urbana, 
Ohio, thence north over U.S. Highway 
68 to Bellefontaine, Ohio, thence west 
over U.S. Highway 33 to Wapakoneta 
and return over the same route; and
(b) From Cincinnati north over Inter
state Highway 75 to Wapakoneta and 
return over the same route. On all 
routes, (1) through (18) above, serving 
all intermediate points. The purpose of 
this portion of the application is to con
vert a portion of the above irregular 
route authority to regular routes.

Note.—This Is a matter directly related 
to a Section 5(2) finance proceeding In MC- 
F-13039 published in the Federal. R egister 
issue of December 16, 1976. If a hearing is 
deemed necessary, the applicant requests it 
be held at Columbus, Ohio.

No. MC 68860 (Sub-No. 23), filed No
vember 23, 1976. Applicant: RUSSELL 
TRANSFER, INCORPORATED, 444 
Glenmore Drive, Salem, Va. 24153. Ap
plicant’s representative: Daniel B. John
son, 1123 Munsey Building, 1329 E 
Street, N.W., Washington, D.C. 20004. 
Authority sought to operate as a com
mon carrier, by motor vehicle, over ir
regular routes, transporting: General 
commodities (except classes A and B ex
plosives, household goods, commodities 
in bulk, and commodities which because 
of size and weight require the use of 
special equipment), (1) between points 
in Kanawha County, W. Va., on the one 
hand, and,, on the other, points in West 
Virginia; and (2) between Roanoke, Va., 
on the one hand, and, on the other, 
points in West Virginia.

Note.—The purpose of this application is 
to convert a Certificate of Registration to 
a Certificate of Public Convenience and Ne
cessity. Applicant also seeks to eliminate the 
Kanawha County gateway so as to provide a 
through service between Roanoke, Va., on 
the one hand, and, on the other, points in 
West Virginia. This is a matter directly re
lated to a Section 5(2) finance proceeding 
in MC—F—13042, published in the Federal 
R egister issue of December 16, 1976. If a 
hearing is deemed necessary, the applicant 
requests it be held at Roanoke, Va.

No. MC 95336 (Sub-No. 8), filed De
cember 3, 1976. Applicant: J. B. WIL
LIAMS EXPRESS, INC., 120 Apollo 
Street, Brooklyn, N.Y. 11222. Applicant's
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representative: Bruce J. Robbins, One 
Lefrak City Plaza, Flushing, N.Y. 11368. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) General com
modities (except those of unusual value, 
Classes A and B explosives, household 
goods as defined by the Commission, 
commodities "in bulk and those requiring 
special equipment), (a) between points 
in Essex, Hudson and Union Counties, 
N.J., and those in that part of Middlesex 
County, N.J., on the one hand, and, on 
the other, New York and Yonkers, N.Y., 
and points in Nassau County, N.Y. The 
purpose of this filing is to eliminate the 
gateway of New York, N.Y. (b) between 
New York and Yonkers, N.Y., and points 
in Nassau County, N.Y., on the one 
hand, and, on the other, New York, N.Y., 
Philadelphia, Pa., and Camden, N.J. The 
purpose of this filing is to eliminate the 
alternate gateways of Essex, Hudson, 
Union and Middlesex Counties, N.J. (2) 
general commodities (except those of un
usual value, Classes A and B explosives, 
household goods as defined by the Com
mission, livestock, commodities in bulk 
and commodities requiring special equip
ment) , between New York and Yonkers, 
N.Y., and points in Nassau County, N.Y., 
on the one hand, and, on the other, New 
York, N.Y., and points in Nassau, Orange, 
Westchester, Putnam, Dutchess, Rock
land, Ulster, Sullivan and Delaware 
Counties, N.Y., and those in Fairfield 
County, Conn, and Berks, Lehigh and 
Northampton Counties, Pa. The purpose 
of this filing is to eliminate the alternate 
gateways of Union or Middlesex Coun
ties, N.J.

Note.— This is a matter directly related to 
a section 5(2) finance proceeding in MC— 
F-13050 published in the F ederal R egister 
issue of December 23, 1976. If a hearing is 
deemed necessary, the applicant requests it 
be held at New York, N.Y,

Abandonment A pplications

NOTICE OF FINDINGS
Notice is hereby given pursuant to sec

tion la(6) (a) of the Interstate Commerce 
Act that orders have been entered in 
the following abandonment applications 
which are administratively final and 
which found that subject to conditions 
the present and future public conven
ience and necessity permit abandonment.

A Certificate of Abandonment will be 
issued to the applicant carriers on or be
fore February 7, 1977, unless the instruc
tions set forth in the notices are followed.

[Docket No. AB-26 (Sub-No. 9) ]
Southern R ailway Company A bandon

ment of O perations Between Atlanta
Junction, G a., and P iedmont, Ala.

NOTICE OF FINDINGS
Notice is hereby given pursuant to sec

tion la(6) (a) of the Interstate Com
merce Act (49 U.S.C. la(6) (a )) that by 
an order entered on June 2, 1976, and 
the decision and order of the Commis
sion, Division 3, served November 29, 
1976, which affirmed and adopted the jn- 
itial decision of the Administrative taw

Judge entered on June 2, 1976, a finding, 
which is administratively final, was made 
stating that, subject to the conditions for 
the protection of railway employees pre
scribed by the Commission in Chicago,
B. & Q. R. Co., Abandonment, 257 I.C.C. 
700, the present and future public con
venience and necessity permit the aban
donment of branch-line operations by the 
Southern Railway Company over its line 
of railroad in Floyd and Polk Counties, 
Georgia, and Cherokee and Calhoun 
Counties, Alabama, extending from mile
post 0.0 south of Rome, Georgia, known 
as Atlanta Junction, Georgia, to milepost 
35.8-N near Piedmont, Alabama, a dis
tance of 35.8 miles. A certificate of aban
donment will be issued to the Southern 
Railway Company based on the above- 
described finding of abandonment, on 
or before February 7, 1977, unless on or 
before February 7, 1977, the Commission 
further finds that:

(1) A financially responsible person 
(including a government entity) has 
offered financial assistance (in the form 
of a rail service continuation payment) 
to enable the rail service involved to be 
continued; and

(2) It is likely that such proffered 
assistance would:

(a) Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such line, 
together with a reasonable return on the 
value of such line, or

(b) Cover the acquisition cost of all or 
any portion of such line of railroad.

If the Commission so finds, the issu
ance of a certificate of abandonment will 
be postponed for such reasonable time, 
not to exceed 6 months, as is necessary to 
enable such person or entity to enter into 
a binding agreement, with the carrier 
seeking such abandonment, to provide 
such assistance or to purchase such line 
and to provide for the continued opera
tion of rail services over such line. Upon 
notification to the Commission of the 
execution of such an assistance or acqui
sition and operating agreement, the Com
mission shall postpone the issuance of 
such a certificate for such period of time 
as such an agreement (including any ̂  
extensions or modifications) is in effect, 
Information and procedures regarding 
the financial assistance for continued 
rail service or the acquisition of the in
volved rail line are contained in the No
tice of the Commission entitled “Pro
cedures for Pending Rail Abandonment 
Cases” published in the F ederal R egis
ter on March 31, 1976, at 41 F R  13691. 
All interested persons are advised to fol
low the instructions contained therein as 
w’ell as the instructions contained in the 
above-referenced order.

[Docket No. AB-55 (Sub-No. 3) ]
Seaboard Coast L ine R ailroad Company

A bandonment Between M almo and
W hiteville, North Carolina

NOTICE OF FINDINGS
Notice is hereby given pursuant to 

section la (6) (a) of the Interstate Com

merce Act (49 U.S.C. la(6) (a) that by 
order entered on October 26, 1976, a 
finding, which is administratively final, 
was made by the Administrative Law 
Judge, stating that, subject to the con
ditions for the protection of railway em
ployees prescribed by the Commission 
in Chicago, B. & Q. R. Co., Abandon
ment, 257 I.C.C. 700, the present and fu
ture public convenience and necessity 
permit the abandonment by the Sea
board Coast Line Railroad Company of 
its line of railroad lying between White
ville, Columbus County, North Carolina, 
and Malmo, Brunswick County, North 
Carolina, extending 32.18 miles from 
milepost 256.82 to milepost 289.60. A cer
tificate of abandonment will be issued to 
the Seaboard Coast Line Railroad Com
pany based on the above-described 
finding of abandonment, on or before 
February 7, 1977, unless on or before 
February 7,1977, the Commission further 
finds that:

(1) A financially responsible person 
(including a government entity) has 
offered financial assistance (in the form 
of a rail service continuation payment) 
to enable the rail service involved to be 
continued; and

(2) It is likely that such proffered 
assistance would:

(a) Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost 
of providing rail freight service on such 
line, together with a reasonable return 
on the value of such line, or

(b) Cover the acquisition cost of all 
or any portion of such line of railroad.

If the Commission so finds, the issu
ance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is nec
essary to enable such person or entity to 
enter into a binding agreement, with 
the carrier seeking such abandonment, 
to provide such assistance or to pur
chase such line and to provide for the 
continued operation of rail services over 
such line. Upon notification to the Com
mission of the execution of such as
sistance or acquisition and operating 
agreement, the Commission shall post
pone the issuance of such a certificate 
for such period of time as such an agree
ment (including any extensions or mod
ifications) is in effect. Information and 
procedures regarding the financial as
sistance for continued rail service or the 
acquisition of the involved rail line are 
contained in the Notice of the Commis
sion entitled “Procedures for Pending 
Rail Abandonment Cases” published in 
the F ederal R egister on March 31,1976, 
at 41 FR 13691. All interested persons are 
advised to follow the instructions con
tained therein as well as the instructions 
contained in the above-referenced order.

M otor Carrier A lternate R oute 
D eviations

notice

The following letter-notices to operate 
over deviation routes for operating con
venience only have been filed with the
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Commission under the Deviation Rules— 
Motor Carrier o f Property (49 CFR 
1042.4(c) (ID ).

Protests against the use of any pro
posed deviation route herein described 
may be filed with the Commission in the 
manner and form provided in such rules 
at any time, but will not operate to stay 
commencement of the proposed opera
tions unless filed on or before February 
7, 1977.

Each applicant states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its request.

M otor Carriers of Property

No. MC 52953 (Deviation No. 21), ET& 
WNC TRANSPORTATION COMPANY, 
132 Legion St., Johnson City, Tenn. 
37601, filed December 23, 1976. Carrier 
proposes to operate as a common car
rier, by motor vehicle, of general com
modities, with certain exceptions, over a 
deviation route as follows: From Mon
roe, La., over Interstate Highway 20 to 
Dallas, Tex., and return over the same 
route for operating convenience only. 
The notice indicates that the carrier is 
presently authorized to transport the 
same commodities, over a pertinent serv
ice route as follows: From Monroe, La., 
over U.S. Highway 165 to Bastrop, La„ 
thence over Louisiana Highway 139 to 
Louisiana-Arkansas state line, thence 
over Arkansas Highway 81 to junction 
Ü.S. Highway 65, thence over U.S. »High
way 65 to Pine Bluff, Ark., thence over 
U.S. Highway 270 to junction interstate 
Highway 30, thence over Interstate High
way 30 to- Dallas, Tex., and return over 
the same route.

M otor Carrier A lternate R oute 
D eviations

notice

The following letter-notices to operate 
over deviation routes for operating con
venience only have been filed with the 
Commission under the Deviation Rules— 
Motor Carrier of Passengers (49 CFR 
1042.2(0 (9) >.

Protests against the use of any pro
posed deviation route herein described 
m a y  be filed with the Commission in the 
manner and form provided in such rules 
at any time, but will not operate to stay 
commencement of the proposed opera
tions unless filed on ©r before February 
7, 1977.

Each applicant states that there will 
be no significant effect on the quality of

the human environment resulting from 
approval of its request.

M otor Carriers of Passengers

No. MC 55312 (Deviation No. 8), CON
TINENTAL TENNESSEE LINES, INC., 
418 50th Avenue South, Nashville, Tenn. 
37203, filed December 21, 1976. Carrier’s 
representative: D. Paul Stafford, 1500 
Jackson St., Suite 422, Dallas, Tex. 75201. 
Carrier proposes to operate as a common 
carrier, by motor vehicle, of passengers 
and their baggage, and express and 
newspapers in the same vehicle with pas
sengers, over a deviation route as fol
lows: From Shepherdsville, Ky., over In
terstate Highway 65 to junction Ten
nessee Highway 25, thence over Ten
nessee Highway 25 to junction U.S. 
Highway 31E at Gallatin, Tenn., and 
return over the same route for oper
ating convenience only. The notice indi
cates that the carrier is presently au
thorized to transport passengers and the 
same property over a pertinent service 
route as follows: From Shepherdsville, 
Ky., over Kentucky Highway 61 to Bos
ton, Ky., thence over U.S. Highway 62 to 
Leitchfield, Ky., thence over Kentucky 
Highway 259 to junction U.S. Highway 
31W, thence over U.S. Highway 31W to 
junction Kentucky Highway 101, thence 
over Kentucky Highway 101 to Scotts- 
ville, Ky., thence over U.S. Highway 3 IE 
to Gallatin, Tenn., and return over the 
same route.

M otor Carrier Intrastate 
Application (s)

notice

The following application (s) for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits of 
the intrastate authority sought, pursuant 
to section 206(a) (6) of the Interstate 
Commerce Act. These applications are 
governed by Special Rule 245 o f the 
Commission’s General Rules of Practice 
(49 CFR 1100.245), which provides, 
among other things, that protests and 
requests for information concerning the 
time and place o f State Commission 
hearings or other proceedings, any sub
sequent changes therein, and any other 
related matters shall be directed to the 
State Commission with which the. appli
cation is filed and shall not be addressed 
to or filed with the Interstate Commerce 
Commission. _

Kansas Docket No. 7384M, filed De
cember 21, 1976. Applicant: FRANCIS

J. GORRELL, doing business as TOP- 
LIFF TRUCK LINE, 746 North Santa Fe, 
Salina, Kans. 67401. Applicant’s repre
sentative: Paul V. Dugan, 2707 West 
Douglas, Wichita, Kans. 67213. Certifi
cate of Public Convenience and Necessity 
sought to operate a freight service as 
fellows: Transportation of (1) General 
commodities: (except those of unusual 
value, and househeld goods as defined by 
the Interstate Commerce Commission 
and Classes A and B explosives), (a) to, 
from, and between Salina, Kansas, on 
the one hand, and Montrose, Kansas, on 
the other hand, serving the intermediate 
points of Rydai, Scandia, Courtland, For
mosa, and the off-route points of Esbon, 
Kackley and Norway, Kans., <b) from 
the intersection of U.S. 81 and U.S. 24, on 
present authorized route, north over U.S. 
81 to the intersection of U.S. 81 and U.S. 
36; thence west over U.S. 36 to the inter- 
sectiori of U.S. 36 and Kansas 181, thence 
south over Kansas 181 to U.S. 24 on pres
ent authority route, and return over the 
same route; (c) also as alternate routes 
for operating conveniences only; from 
U.S. 36 south over Kansas 14 to U.S. 24 
on present route and return- over same 
route and; (d) from U.S. 36 south over 
Kansas 128 toU.S. 24 on present author
ized route and return over some route. 
H. General commodities: (except those 
of unusual value, and household goods as 
defined by the Interstate Commerce 
Commission and Classes A and B explo
sives), (a) to, from, and between Salina, 
Kansas, on the one hand, and Barnard 
and Ada, Kansas, on the other hand; 
From Salina, Kans., north on U.S. 81 to 
the junction of Kansas 93, thence west 
to Minneapolis, Kans., thence west on 
unnumbered county road to the junction 
of Kansas Highway 14 and return over 
same route. Intrastate, interstate and 
foreign commerce authority sought. 
Hearing: Date, time and place sched
uled for Thursday, February 3, 1977, at 
10 a.m. at the District Court Conference 
Room, Saline County Courthouse, 300 
West Ash Street, Salina, Kans. Requests 
for procedural information should be ad
dressed to the Kansas State Office Build
ing, Topeka, Kans. and should not be 
directed to  the Interstate Commerce 
Commission.

By the Commission.
R obert L. Oswalb,

Secretary.
[FR Doc.77-378 Filed 1-5-77; 8:45 a.m.]
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

[  7 CFR Parts 1063,1070,1078, and 
1 0 79]

[Docket No. AO-295-A32, etc.]
MILK IN TH E  DES MOINES, IOWA AND 

CERTAIN O TH ER MARKETING AREAS
Notice of Recommended Decision and Op

portunity To  File Written Exceptions on 
Proposed Amendments to Tentative 
Marketing Agreements and to Orders

7 CFR 
part

Marketing area Docket No,

1079 Des Moines, Iowa----------- . AO-295-A32
1070 Cedar Rapids-Iowa City.. A0-229-A32
1078 North central Iowa--------- „  AO-272-A27
1063 Quad Cities-Dubuque...... ... AQ-105-A43

Notice is hereby given of the filing 
with the Hearing Clerk of this recom
mended decision with respect to proposed 
amendments to the tentative marketing 
agreements and orders regulating the 
pruning of milk in the aforesaid mar
keting areas.

Interested parties may file written ex
ceptions to this decision with the Hear
ing Clerk, United States Department of 
Agriculture, Washington, D.C. 20250, on 
or before January 26, 1977. The excep
tions should be filed in quadruplicate. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b) ) .

The above notice of filing of the deci
sion and of opportunity to file exceptions 
thereto is issued pursuant to the provi
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern
ing the formulation of marketing agree
ments and marketing orders (7 CFR Part 
900).

P relim in ary  S tatement

The hearing on the record of which the 
proposed amendments, as hereinafter set 
forth, to the tentative marketing agree

ments and to the orders as amended, were 
formulated, was conducted at Des 
Moines, Iowa, on March 29 to April 2, 
1976, pursuant to notice thereof which 
was issued on March 9, 1976 (41 FR 
10612).

The material issues on the record of 
the hearing relate to:

1. Whether the handling of milk pro
duced for sale in the proposed merged 
marketing area is in the current of inter
state commerce, or directly burdens, ob
structs, or affects interstate commerce in 
milk or its products;

2. Whether the aforesaid marketing 
areas should be included under one order;

3. Whether any proposed marketing 
area should be expanded to include addi
tional territory in the States of Iowa, 
Illinois, and Missouri; and

4. The appropriate provisions of any 
proposed merged order with respect to:

(a) Milk to be prieed and pooled;
(b) Classification of milk;
(c) Class prices, location adjustments, 

and the butterfat differential;
(d) Distribution of proceeds to pro

ducers; and
(e) Administrative provisions.

F indings and Conclusions

The following findings and conclusions- 
on the material issues are based on evi
dence presented at the hearing and the 
record thereof :

1. Character of commerce. The han
dling of milk in the proposed Iowa mar
keting area is in the current of interstate 
commerce and directly burdens or affects 
interstate commerce in milk and milk 
products.

The proposed marketing area, desig
nated the “Iowa marketing area,” will in
clude the present marketing areas of 
Orders 63 (Quad Cities-Dubuque), 70 
(Cedar Rapids-Iowa City), 78 (North 
Central Iowa), and 79 (Des Moines, 
Iowa), and 22 other Iowa counties be
tween or adjacent to these four market
ing areas.

Milk procurement in this area crosses 
state boundaries. During 1975, handlers 
regulated by the Quad Cities-Dubuque 
order procured milk in Iowa, Minnesota,

Illinois, and Wisconsin; handlers regu
lated under the Cedar Rapids-Iowa City 
order procured milk in Iowa and Minne
sota; handlers regulated under the North, 
Central Iowa order procured milk in 
Iowa, Minnesota, and Illinois; and han
dlers regulated under the Des Moines 
order procured milk in Iowa, Minnesota, 
Illinois, Wisconsin, and Missouri.

Handlers regulated under the Iowa 
orders dispose of fluid milk products in 
neighboring states. Similarly, handlers 
regulated under Federal orders in neigh
boring states dispose of fluid milk prod
ucts in each of the Iowa marketing areas. 
In addition to the Interstate movements 
of bulk milk or packaged fluid milk prod
ucts, there are numerous manufacturing 
plants within the proposed marketing 
area that produce manufactured dairy 
products for sale hi other states.

2. Need for merger of orders. Marketing 
conditions in the four separately regu
lated marketing areas under considera
tion justify merger of the orders regu
lating the handling of milk in these areas.

Federal regulation of milk marketing 
in the Iowa area was first initiated on 
October 1, 1936, with the establishment 
of the Dubuque, Iowa, order. The Quad 
Cities order was established in 1940, fol
lowed by the Clinton, Iowa, order in 
1944. These three markets were merged 
into the Quad Cities-Dubuque order on 
January 1,1961. The marketing area was 
expanded to include the Illinois counties 
of Mercer and Henry, on February 1, 
1965.

The Cedar Rapids-Iowa City order be
came effective on September 1,1951. The 
marketing area has remained unchanged 
since its inception.

The North Central Iowa order became 
effective on November 1, 1957. The mar
keting area was expanded on December 
1, 1959 and has not been modified since 
that time.

The Des Moines order was promulgated 
on October 1, 1958. The marketing area 
has not been changed since then.

The present marketing areas of the 
four Iowa orders and the proposed 
merged and expanded Iowa marketing 
area are shown on the following map.
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PROPOSED IOWA MARKETING AREA

Present Marketing Areas

Presently Unregulated, Area

The merger of all four markets was 
proposed by Associated Milk Producers, 
Inc. (AMPI), Land O’Lakes, Inc. (LOL), 
Mid-America Dairymen, Inc. (MID-AM), 
Mississippi Valley Milk Producers Asso
ciation (MVMPA), and National Farm
ers Organization (NFO). These coopera
tive associations represent producers sup
plying milk to one or more of the four 
Iowa orders.

There was no opposition expressed to 
merging the four markets.

The basic reasons given by proponents 
for merging the several orders include 
the following: (a) Overlap of Class I 
distribution, (b) overlap of procure
ment areas; and (c) changes in market 
structure and inaccessability of markets 
to producer groups seeking to supply 
those markets.

A. Overlap of Class I distribution. The 
range of distribution by regulated han
dlers has expanded greatly since these 
four orders were promulgated. The rea
sons for this expansion are varied, but 
generally can be attributed to the spread 
of urbanized areas, better roads, im
proved technology, economies of large 
scale operation, and reciprocity of health 
standards.

Included in Merged Order

As handlers have extended their range 
of distribution, they have increasingly 
disposed of fluid milk products in the 
marketing areas of neighboring orders. 
In October 1795, only 52 percent of the 
packaged fluid milk products disposed of 
in the Order 63 marketing area came 
from handlers fully regulated under 
that order. Eighteen percent of the sales 
came from handlers regulated under Or
ders 70, 78, or 79, and the remaining 30 
percent came from handlers regulated 
under the Chicago Regional order (Order 
30), the St. Louis-Ozarks order (Order 
62), the Central Illinois order (Order 
50), the Southeastern Minnesota-North
ern Iowa order (Order 61), and the 
Southern Illinois order (Order 32).

In the Cedar Rapids-Iowa City market, 
68 percent of the packaged fluid milk 
products sold on routes during October 
1975 were disposed of by handlers fully 
regulated under Order 70. Eighteen per
cent of the sales were made by handlers 
regulated under Orders 63 and 79, while 
the remaining 14 percent were made by 
handlers regulated under Orders 30, 50, 
and 61.

During the" same month, only 45 per
cent of the fluid milk products sold on
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routes in the North Central Iowa mar
keting area were made by handlers regu
lated under. Order 78. Forty percent of 
the sales were made by handlers regu
lated under Orders 63, 70, and 79, and 
the remaining sales were made by han
dlers regulated under Orders 61 and 65 
(Nebraska-Western Iowa) .

In the Des Moines market, 87 percent 
of the packaged fluid milk products sold 
on routes came from fully regulated Or
der 79 handlers during March 1975. Five 
percent of the sales came from handlers 
regulated under Orders 63, 70, and 78, 
and the remaining 8 percent came from 
handlers regulated under Orders 30, 61, 
64 (Kansas City), and 65.

The above figures indicate a substan
tial overlap of Class I route disposition 
by handlers regulated by each of the 
four Iowa orders. They illustrate that the 
four regulated areas have lost their 
identity as distinct markets and actually 
constitute one marketing area.

Producers supplying a common mar
keting area should receive a common 
uniform price. As shown later, however, 
this has not been the case under the four 
separate orders. Merger of the four mar
kets will allow all producers supplying 
the single Iowa marketing area to share 
equally in the returns generated by that 
market.

B. Overlap of procurement areas. The 
procurement area for the four Iowa mar
kets is largely confined to three crop 
reporting districts—the southern district 
in Minnesota and the northeastern and 
east central districts in Iowa. In Decem
ber 1975, these three districts provided 
about 92 percent of the milk pooled under 
Order 63, 95 percent of the milk under 
Order 70, 79 percent of the milk under 
Order 78, and 52 percent of the milk 
under Order 79. The northeastern Iowa 
district alone, which consists of a block 
of 11 counties, accounted for 62 percent 
of the producer milk on Order 63, 60 per
cent of the milk on Order 70, 50 percent 
of the milk on Order 78, and 35 percent 
of the milk on Order 79. All of the pro
ponent cooperative associations have 
member producers in this district.

When similarly located producers re
ceive different prices for their milk, or
derly marketing is threatened. Such cir
cumstances could result in a cooperative 
providing services at below cost to a 
handler to get its member producers 
pooled on a particular market. (This 
would mean, in turn, non-uniform prices 
to handlers.) It could also result in 
changes in cooperative affiliation simply 
for the purpose of getting in a particular 
pool, or it could mean payments by one 
cooperative to another for the privilege 
of using the latter’s pool plant as a pool
ing base. Fortunately, these things have 
not yet occurred to any great extent in 
the Iowa markets, although the potential 
for such disruption is certainly present.

Of the 19 cooperatives operating in the 
four Iowa markets in January 1976, five 
had producers on at least two of the 
markets. Three of these five cooperatives 
have more producer milk pooled on these 
four markets than the remaining 11 co
operatives combined. Because these 
larger cooperatives have followed a prac-
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tice of “reblending” returns to their 
producers, they have been able to miti
gate differences in order uniform prices 
by paying their producers a price that is 
competitive with that paid by other co
operatives in a particular area. The façt 
that such reblending has been taking 
place is evidence that the four separate 
marketing areas, in actuality, are not 
separate markets for different groups of 
producers. It is clear that orderly mar
keting can best be insured for the future 
by effecting uniform prices to producers 
supplying these markets by merging the 
four markets into a single marketing 
area.

C. Market structure and accessibility. 
Substantial changes in the operations of 
milk handlers and cooperative associ
ations have modified the marketing of 
milk in the Iowa markets. These chang
es, which have been virtually continuous 
over the past 15 years (1960-1975), have 
affected dairy farmers’ participation in 
the returns for milk priced under these 
orders.

One such change is the number of pool 
distributing plants. Fluid milk process
ing plants in these markets have become 
fewer in number, but generally larger 
in capacity. The decline 4n number of 
plants is shown in the following table:
T a b l e  1.— Pool distributing plants, 4 orders,

December 1960, 1970, and 1975— Number
of pool distributing plants

December—
1960 1970 1975

Order No.:
63-.-..............-........L  19 12 7
70____ — ____    5 3 3
78.. . ..............    32 6 3
79.. .....................  21 12 8

Total....___ r........ 77 33 21

The Iowa markets are somewhat 
unique in that in each of these markets 
a major pool distributing plant is owned 
by a cooperative association. Land O’ 
Lakes operates a distributing plant lo
cated at Cedar Rapids that is regulated 
under Order 63 ; Mid-America Dairymen, 
Inc., operates Home Town Dairies, Inc., 
which is located at Iowa City and regu
lated by Order 70; Mississippi Valley 
Milk Producers Association operates 
Carnation Fresh Milk at Waterloo, Iowa, 
which is regulated by Order 78; and 
Prairie Farms Dairy, Inc., operates Flynn 
Dairy, which is located at Des Moines 
and regulated by Order 79.

It is noteworthy that, while three of 
the major cooperatives have guaranteed 
entry ot the respective markets through 
such plants, they nevertheless have pro
posed merging the markets in the in
terest of stability and orderly marketing.

The instability that can result from 
the separate markets is evident by the 
shifts in regulation of plants from one 
market to another in response to slight 
shifts in sales patterns. From January 
1971 through December 1975, for exam

ple, the Land O’Lakes plant at Cedar 
Rapids was regulated, in succession, for
4 months under Order 63, 4 months un
der Order 78, 6 months under Order 63,
5 months under Order 78, 10 months 
under Order 63, 2 months under Order 
78, 22 months under Order 63, one month 
under Order 78, and 6 months under Or
der 63. The Mid-America supply plant 
at Marion, Iowa, was regulated, in suc
cession, for 7 months under Order 70, 
one month under Order 79, one month 
under Order 70, 4 months under Order 
63, 2 months under Order 70, one month 
under 63, one month under Order 70, 2 
months under Order 63, 8 months under 
Order 70, 2 months under Order 63, one 
month under Order 70, 2 months under 
Order 63, and 28 months under Order 70. 
Another Mid-America supply plant, at 
Sully, Iowa, has been regulated under all 
four Iowa orders at various times from 
1971 through 1975.

These shifts in regulation demonstrate 
the small size of the markets involved to 
the increasingly widespread distribution 
of sales by handlers. It is, indeed, unusu
al for a plant located in one marketing 
area—the Land O’Lakes plant at Cedar 
Rapids—to be alternately regulated in 
two other marketing areas. The shifts in 
regulation also underscore the common 
procurement area for these markets, 
which is evident by the fact that a single 
supply plant has at various times sup
plied enough milk to each of the four 
markets to be regulated under each or
der.

With the major distributing plants un
der Orders 63, 70, and 78 operated by 
cooperative associations, the access to 
these markets by other cooperatives has 
been limited. _As a result, in December 
1975, there were only 3 co-ops marketing 
milk under Order 70, 3 co-ops market
ing milk under Order 63, and 6 co-ops 
marketing milk under Order 78. By con
trast, there were 12 co-ops marketing 
milk under Order 79 in December 1975. 
Although Prairie Farms Dairy, Inc., a 
cooperative, operates a large distributing 
plant under Order 79, it relies on other 
cooperatives to furnish a supply of milk.

While a merged order will not neces
sarily increase access to the cooperatives’ 
pool distributing plants, it will, in com
bination with the pooling standards 
adopted herein, provide greater access to 
the market as a whole and will allow 
more equitable sharing of the returns 
available from the four separate mar
kets.

Market structure and marketing prac
tices are important in evaluating the 
effect of separate order regulations com
pared to a single order for the entire 
area. 11118 is illustrated in the compari
son of the proportions of milk supplies 
used in Class I in the several order mar
kets. Specifically, in the Cedar Rapids- 
Iowa City and North Central Iowa mar
kets, there is a substantially higher pro
portion of milk supplies used in Class I 
than in the other two markets, as shown 
in Table 2.

T a b l e  2 .— Class I  utilization percentage 
Iowa orders, 1971 -75

Order—
— --------------— - —— Combined
63 70 78 79

1971    54 61 66 54 57
1972. %___________  48 81 64 53 56
1973___________ ... 55 85 81 52 59
1974_.........   52 65 88 49 55
1975_____________  ' 46 62 79 50 - 54

Average____  51 .71 76 52 56

Orders 70 and 78, which in each case 
had only three pool distributing plants 
in December 1975 compared to 7 and 8 
for Orders 63 and 79, experienced sig
nificantly higher Class I utilizations than 
did Orders 63 and 79. This reflects the 
limited access to these two markets. In 
the case of Order 78, which is an indi
vidual handler pool, it also reflects each 
handler’s incentive to keep reserve milk 
supplies to a minimum, thereby main
taining a high Class I utilization and a 
high uniform price to his producers. (In 
an individual handler pool market, each 
handler pays producers a uniform price 
based on the utilization in his plant, 
rather than the market’s average utiliza
tion value.)

The effect of different Class I utiliza
tions on returns to producers under the 
four orders is manifested through the 
uniform price. The average uniform 
prices for the years 1971 through 1975 
for the four orders are shown in Table 3.
T a b l e  3.— Average uniform price, Iowa 

orders, 1 971 -75

Order—
63 70 78 » 79

1971 . _______   5.48 5.67 5.63 5.61
1972 _________    5.68 6,08 5.84 5.82
1973 —.......................  6.79 7.10 6.98 6.86
1974 . . ................ - 7.82 8.00 8.37 7.88
1975 ...............  8.10 8.21 8.35 8.21

Average..______  6.77 7.01 7.03 6.88

» Uniform prices shown are weighted average of all 
handlers.

Even though the Class I differentials 
of Orders 70 and 78 are only $1.33 and 
$1.25, respectively, compared to $1.40 and 
$1.33 for Orders 79 and 63, the uniform 
prices of Orders 70 and 78 have generally 
been significantly higher than the uni
form prices of Orders 63 and 79. This is 
due to the higher Class I utilizations of 
these markets.

The uniform price differences among 
the four orders have not been conducive 
to orderly marketing. The four orders 
in their present form have failed to pro
vide dairy farmers with the opportunity 
to share equally in market returns, even 
though the bulk of the Grade A milk 
pooled is situated in the same general 
area and is available to all of the four 
markets.

The aforementioned overlap in Class I 
distribution, the overlap in procurement 
area, and the inability of producers in
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this area to share equally in the returns 
from this common sales and procurement 
area indicate a need for modification of 
the form of order regulations. The sep
arate regulations for Orders 63, 70, 78, 
and 79 are not achieving a proper dis
tribution of returns from these markets 
among the milk supplies immediately to 
them. As a result, there are disparities 
in conditions affecting producers market
ing their milk under the several orders 
which will likely result in disorderly 
marketing conditions if the orders are 
maintained in their present form. Since 
roughly half of the milk in Iowa is still 
manufacturing grade milk, the situation 
will become increasingly severe as pro
ducers of manufacturing grade milk 
convert to Grade A and seek a market 
outlet.

Producers can be expected to sell their 
milk on that market which returns the 
highest price. In the Iowa markets, this 
has not been possible because there are 
certain barriers to market entry. These 
barriers include: (1) The limited number 
of pool distributing plants through which 
to pool milk (especially in the Cedar Rap- 
ids-Iowa City and North Central Iowa 
markets); (2) the fact that cooperative 
associations operate most of the major 
pool distributing plants; (3) the individ
ual handler pool in the North Central 
Iowa market (which discourages the 
pooling of reserve milk supplies because 
that results in a lower uniform price for 
the handler pooling the milk); (4) tra
ditional supply patterns (which impede 
entry of new cooperative associations on 
the market); and (5) the pooling stand
ards now in the separate orders (Which, 
of necessity, limit the pooling of milk to 
that milk associated with distributing 
plant outlets in the respective markets).

Merger of the four orders will remove 
the basic problem of nonuniform shar
ing of market proceeds among all of the 
Grade A producers in this area. It will 
also promote greater efficiency in the 
moving and handling of milk. Present 
efforts of cooperative associations and 
handlers to pool, on these markets the 
milk produced in associated production 
areas have, at times, involved movements 
unrelated to economical supply systems 
for a particular market. This is particu
larly true in the case of supplies moved 
to more distant markets for lack of a 
pooling outlet in Iowa. In conjunction 
with the pooling standards adopted here
in, the merged order will provide a broad
er base for pooling Grade A milk supplies 
produced within and close to the pro
posed marketing area and will reduce 
uneconomic milk handling resulting from 
cooperatives attempting to maintain or 
adjust levels of Class I utilization in in
dividual markets.

3. Additional territory to be regulated. 
The merged Iowa marketing area should 
include additional unregulated territory 
comprised of 22 Iowa counties, including 
Linn and Johnson Counties, part of 
which are now regulated.

AMPI, LOL, MID-AM, and MVMPA 
(hereinafter referred to as Proponent 
No. 1) proposed the inclusion of 18 un
regulated counties (including Linn and

Johnson). The territory extends from 
Clayton County in northeastern Iowa to 
the Missouri border and includes the 
counties of Clayton, Delaware, Benton, 
Linn, Jones, Poweshiek, Iowa, Johnson, 
Cedar, Keokuk, Washington, Louisa, Jef
ferson, Henry, Des Moines, Davis, Van 
Buren, and Lee.

NFO also proposed inclusion of these 
18 counties and also Allamakee County in 
northeastern Iowa. In addition, NFO 
proposed inclusion of 12 counties to the 
West of Orders 78 and 79. These counties 
include Dickinson, Emmet, Clay, Palo 
Alto, Buena Vista, Pocahontas, Calhoun, 
Carroll, Audubon, Adams, Taylor, and 
Ringgold. At the hearing, NFO suggested 
that Dickinson, Emmet, Clay, and Palo 
Alto Counties should not be included in 
the Iowa marketing area but should be 
reserved for inclusion in the Nebraska- 
Western Iowa marketing area or any 
merged order including that market. 
However, in its brief, NFO stated that 
these four counties should be included 
in the Iowa marketing area.

A third proposal regarding marketing 
area was submitted by Beatrice Foods 
Company. Beatrice proposed adding 13 
unregulated Iowa counties, 18 unregu
lated northeastern Missouri counties, 
and Adams County, Illinois, to the 
merged marketing area. However, no 
spokesman for Beatrice appeared at the 
hearing to support this proposal when it 
came up on the agenda, and the Admin
istrative Law Judge ruled the proposal 
abandoned. The Iowa counties proposed 
by Beatrice were proposed and supported 
by the other merger proponents at the 
hearing. No other parties proposed or 
supported inclusion of the other terri
tory proposed by Beatrice, but several 
handlers went on record as opposing any 
such proposal.

Fifteen of the 19 unregulated Iowa 
counties to the east of Orders 78 and 79 
.should be included in the merged mar
keting area. These counties include all 
all of those proposed at the hearing with 
the exception of Lee, Des Moines, Van 
Buren, and Henry Counties in the south
eastern corner of Iowa. A majority of the 
sales in each of these counties are made 
by handlers regulated under the four 
Iowa orders.

There is only one unregulated distrib
uting plant located in the 15 now-un
regulated counties proposed for Inclusion 
in the merged order. This is Superior 
Dairy at Tipton, Iowa, which is part of 
Cedar County. Testimony by merger pro
ponents indicated that 98 percent of the 
Class I sales through stores in this, coun
ty are made by handlers fully regulated 
under Orders 63 and 70 and that the re
maining 2 percent are made by a handler 
regulated under the Central Illinois or
der. Another witness, a sales manager for 
Land O Takes, Inc., testified that these 
figures conform reasonably well to his 
knowledge of the area, although he did 
state that the figures would change 
somewhat if home delivery and institu
tional business were taken into account.

Testimony at the hearing indicates 
that Superior Dairy’s sales are confined 
to Cedar County and constitute a small

portion of the total Class I sales in that 
county. Nevertheless, the overwhelming 
proportion of the Class I sales in Cedar 
County and those counties that surround 
it by regulated Iowa handlers indicates 
that this county is an integral part of 
the sales area for such handlers. Thus, 
Cedar County should be included in the 
merged marketing area to insure equity 
among competing handlers. Although 
Superior Dairy’s area of competition is 
relatively limited, the unregulated status 
of this plant can still provide this dis
tributor with a cost advantage on raw 
milk supplies relative to the regulated 
handlers who must pay minimum class 
prices for their milk. Moreover, it is ap
parent that Superior Dairy’s milk supply 
is produced in competition with presently 
regulated Iowa handlers, since nearly all 
the Grade A milk produced in this county 
is marketed under the Iowa orders. Thus, 
regulation of the Tipton handler under 
the Iowa order will tend to insure uni
formity in returns to producers located 
in this county.

No one from Superior Dairy either ap
peared at the hearing or filed a brief ex
pressing any opposition to inclusion of 
Cedar County in the merged marketing 
area.

With respect to thé unregulated ter
ritory in the southeastern comer of Iowa, 
a Quincy, Illinois handler, in his brief, 
opposed expansion of regulation in this 
area. He contends that regulation of the 
small handlers in Burlington (Des Moines 
County) and Fort Madison (Lee County) 
would place such handlers in a difficult 
position in competing for a supply of 
milk.

The southeastern comer of Iowa is on 
the fringe of the main sales territory of 
presently regulated Iowa handlers. Much 
of the fluid milk sales into this - area 
originates from plants regulated under 
the Central Illinois, Southern Illinois, 
and Chicago Regional milk orders.' A 
small proportion of the fluid milk sales 
business is by local unregulated plants. 
The primary Federal order market out
lets for milk produced in this area are the 
Southern Illinois and St. Louis-Ozarks 
markets.

In Henry, Lee, and Van Buren Coun
ties, the majority of the fluid milk sales 
are not made by handlers regulated un
der the four Iowa orders. In Van Buren 
County, only 23 percent of the sales are 
made by Iowa handlers; in Henry Coun
ty, 48 percent; and in Lee County, only 
18 percent.

According to the data collected by 
Mid-America Dairymen, Inc., 53 percent 
of the sales in Des Moines County are 
made by Iowa handlers, and 37 percent 
of the sales are accounted for by han
dlers regulated under other orders. Ten 
percent of the sales in this county are 
accounted for by an unregulated dis
tributing plant, Gustafson’s Sunshine 
Dairy, at Burlington, Iowa. This han
dler is apparently very small in terms of 
volume. His distribution—as can be as
certained from the limited information 
on the record—is limited to the counties 
of Des Moines, Henry, Washington, and 
Louisa. He buys all of his milk from non
member producers, although he occasion-
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ally purchases supplemental milk from 
Mississippi Valley Milk Producers Asso
ciation. According to one witness, this 
handler pays his producers a price com
petitive with the uniform price under the 
Southern Illinois order, adjusted for the 
Burlington location.

There are also two unregulated han
dlers located in Lee County. The Blue 
Grass Dairy at Fort Madison is a pro
ducer-handler and has limited sales only 
in Lee County. Freesmeir’s Home Town 
Dairy, which is also located at Fort Mad
ison, has sales in Lee County and also in 
northern Missouri and, perhaps, Illinois.

The testimony on the record does not 
indicate that these three unregulated 
handlers have been a disruptive factor 
in southeastern Iowa. To regulate them 
would require inclusion of territory that, 
at this point, is not closely related—in 
terms of sales and procurement—to the 
rest of the proposed marketing area. It 
is also questionable whether the uni
form price generated by the merged or
der would enable these handlers to hold 
a milk supply in competition with han
dlers under the Southern Illinois and 
St. Louis-Ozarks orders. For these rea
sons, the four Iowa counties of Van Bu- 
ren, Lee, Henry, and Des Moines should 
not be included in the Iowa marketing 
area. \

The Iowa marketing area should also 
include seven now-unregulated counties 
to the west of Orders 78 and 79. These 
counties are Pocahontas, Calhoun, Car- 
roll, Audubon, Adams, Taylor, and Ring- 
gold. Five other counties—Dickinson, 
Emmet, Clay, Palo Alto, and Buena Vis
ta—should not be incorporated in the 
new marketing area.

All of these 12 counties were proposed 
by the National Farmers Organization. 
Other parties indicated either support or 
indifference to inclusion of these 12 
counties in the marketing area.

There are no distributing plants lo
cated in any of these seven counties pro
posed herein to be included in the mar
keting area. No new plants will become 
regulated as a result of their inclusion 
in the marketing areaf However, to as
sure that orderly marketing conditions 
prevail as orders are merged and en
larged in this general area, these seven 
counties should be brought under, the 
merged Iowa marketing area.

A survey by NFO showed that in each 
of these seven counties the majority of 
sales to supermarkets were made by 
handlers regulated under Orders 78 and 
79. In each of the other five counties, the 
majority of such sales were made by 
handlers regulated under Orders 65 
(Nebraska-Western Iowa) or 76 (East
ern South Dakota). In view of this, the 
latter five counties should not be in
cluded in the Iowa marketing area.

A proposal to remove seven—amended 
at the hearing to eight—countries 
(Union, Clarke, Lucas, Monroe, Appa
noose, Wayne, Decatur, and Ringgold) 
from the Des Moines, Iowa, marketing 
area must be denied. The proponent han
dler, Jones Dairy, Inc., Corydon, Iowa, 
testified that 15 producers supplying his 
plant did not want the marketing service

charge of 5 cents per hundredweight in
creased to 6 cents, which was one of the 
proposals for the merged order. Pro
ponent also contended that the market 
administrator was losing money having 
to sample the milk of the handler’s pro
ducers and audit his plant, which is lo
cated 85 miles from the market adminis
trator’s office. Moreover, he stated it 
takes up some of his own time to fill out 
reports to the market administrator.

Proponent handler testified that 65 
percent of his Class I sales are within 
the eight counties proposed for exclu
sion. At least two other fully regulated 
handlers located at Des Moines also do 
business in this eight-county area. In 
addition, a fully regulated handler lo
cated at Ottumwa, Iowa, competes in 
several of these counties. The remainder 
of his sales are in Missouri territory 
where he competes with Order 79 han
dlers and a Federal order handler whose 
plant is in St. Joseph, Missouri. Propo
nent testified that he purchased milk 
from a cooperative association to sup
plement his own producers’ milk during 
the short production months of the year.

Proponent would have a substantial 
price advantage over his competitors if 
he were not required to pay the classified 
use value for his milk. If the handler did 
pay his producers the classified use value 
for his milk—as he says he would, this 
would result in a wide disparity in re
turns among producers supplying milk 
for sale in the 8 counties because the 
handler’s use value would be well above 
the uniform price under the merged 
order.

There is no basis to exclude this han
dler from regulation merely because he 
would like to avoid the costs of adminis
tration of the order. Even though he 
testified he would pay his producers on a 
classified use basis, there is no certainty 
this would be so in the absence of an 
actual audit.

The continued regulation of this eight- 
county area is necessary to insure order
ly marketing under the merged order. 
Accordingly, the proposal is denied.

4. (a) Milk to be priced a'td pooled. It 
is necessary to designate clearly what 
milk and which persons would be subject 
to the merged order. This is accomplished 
by providing definitions to describe the 
persons, plants, and milk to which the 
applicable provisions of the order relate.

The following provisions included in 
the proposed order will serve to identify 
the specific types of milk and milk prod
ucts to be subject to regulation and the 
persons and facilities involved with the 
handling of such milk and milk products. 
Definitions relating to handling and fa
cilities are “route disposition,” “plant,” 
“pool plant,” and “nonpool plant.”  Defi
nitions relating to milk and milk prod
ucts include “produced milk,” “fluid milk 
product,”  “fluid cream product,” “filled 
milk,” and “other source milk.” A num
ber of these definitions were of particular 
issue at the hearing and are discussed 
below.

Route disposition. A definition for 
“ route disposition” is a convenience for 
specifying the various kinds of fluid milk

sales outlets that will be considered in 
determining whether a distributing plant 
would be regulated under the order. At 
present, none of the four Iowa orders has 
a route disposition definition; however, 
the substance of such a definition is in
cluded in the distributing plant and pool 
plant definitions.

As adopted herein, route disposition 
would include any delivery of a fluid milk 
product classified as Class I milk, other 
than bulk fluid milk products transferred 
to other plants. It would include a deliv
ery by a vendor or disposition at a store 
located on the plant premises. It would 
also include packaged fluid milk products 

"transferred to other plants—pool plants 
or nonpool plants.

Two different route disposition defini
tions were proposed at the hearing. The 
proposal by Proponent No. 1 defined 
route disposition as “a delivery (includ
ing disposition from a plant store or from 
a distribution point and distribution by 
a vendor or vending machine) of any 
fluid milk product classified as Class I 
milk to a retail or wholesale outlet other 
than a pool plant or a nonpool plant.”

A slightly different proposal by Prairie 
Farms Dairy, Inc., defines route disposi
tion as “ distribution of Class I milk by a 
hajadler to retail or wholesale outlets 
which include vending machines but do 
not include plants or distribution points.”

It was the expressed desire of both 
proponents that final route disposition 
of a product would occur only when con
trol and title of the product are trans
ferred from one party to another. Thus, 
proponents would not consider transfers 
of fluid milk products from a handler’s 
plant to a distribution point of the han
dler off the premises of the plant as a 
final disposition.

This issue—when “ disposition” oc
curs—is involved with accounting and 
pricing of milk. Under the terms of each 
of the Iowa milk orders, a fluid milk 
product is considered disposed of on a 
route when it leaves the plant (except 
when delivered to another plant). The 
handler must account for the product at 
the Class I price. This has generally been 
reasonable, since in most instances the 
handler has made final use of the product 
at the time of disposition from the plant. 
When a fluid milk product is in inven
tory at the plant at the end of the month, 
the handler is only required to account 
for the product at the Class III price.

The problem concerning Prairie Farms 
arises because Prairie Farms, like many 
other handlers, operates a distribution 
point off the premises of the plant. 
Therefore, even though a fluid milk prod
uct leaves its plant—and, accordingly, is 
priced as Class I—it is not unusual for 
the product to be in inventory at the dis
tribution point at the end of the month. 
According to the Prairie Farms witness, 
this necessitates keeping two sets of in
ventories—one for the administrator and 
the other for the ^company’s records 
basëd on “ generally accepted account
ing principles”.

It would be an undue administrative 
burden on the market administrator to 
adopt the route disposition concept sug
gested by proponents.
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It is common knowledge that many 
handlers in the Iowa market have dis
tribution points and/or retail outlets in 
several locations and even several states. 
Under these circumstances* it might take 
the entire audit staff of the market ad
ministrator to make a physical inventory 
of one handler on the last day of a given 
month.

The “transfer of title” principle ex
pounded by proponents cannot be faulted 
logically. Similarly, the problems de
scribed by Prairie Farms cannot be dis
missed lightly. On balance, however, the 
benefits to be reaped from incorporating 
their concept in the order cannot justify 
the additional time, travel, and adminis
trative expense that would necessarily be 
involved. For these reasons, the proposal 
is denied.

Plant. A “plant” definition should be 
provided for the purpose of designating 
the type of handling facilities to which 
the order provisions would apply. As de
fined under the merged order, a plant 
would be the land, buildings, facilities, 
and equipment that constitute a single 
operating unit at which mlik or milk 
products are received, processed, or pack
aged. Separate facilities used solely as 
intermediary distribution points in the 
disposition of packaged fluid milk prod
ucts would not be plants. Similarly, 
separate facilities at which milk is only 
reloaded from one tank truck to another 
would not be a plant as defined herein.

None of thei four orders provide for 
the pricing or pooling of milk at. a re
load point. It is not intended under the 
merged order that facilities that are used 
only for the reloading of milk.from one 
tank truck to another be the pricing 
point for milk so handled. A reload 
operation must be distinguishable, how
ever, from facilities at which milk han
dled is to be priced.

It is not usual for milk to be received, 
processed, or packaged at a reload point. 
Rather, it is customary for milk that has 
been picked up at the fahn by several 
tank trucks to be brought to the reload 
point and transferred directly to a large 
over-the-road tank truck for movement 
to processing plants. In this circumstance 
the identity of the producer milk that is 
transshiped in the over-the-road tank 
truck is ascertainable. Thus, it is not nec
essary to consider milk as being received 
at a reload point for purposes of ac
counting for an individual producer’s 
milk. Accordingly, any facility at which 
milk from farms is only reloaded onto 
another tank truck is a reasonable means 
of identifying a reload facility.

Situations could arise where the indi
vidual producer identity for milk handled 
at reload points is lost. Some of the milk 
on a farm pick-up tanker could be re
loaded onto an over-the-road tank truck 
and delivered to a pool plant while the 
remaining milk on the farm truck is held 
overnight in a tank truck and perhaps 
transported to another plant (either pool 
or nonpool) the next day. In this situa
tion, it is not possible to know which pro
ducer’s milk was delivered to which plant 
on which day. It is necessary, nonethe
less, for the order to provide for the pric

ing of the milk of those dairy farmers at 
a plant location. Under these circum
stances, the milk of individual producers 
involved should be prorated between the 
plants at which their commingled milk 
was received.

As described later in this decision, it is 
provided that milk picked up at a pro
ducer’s farm during the month in a tank 
truck owned and operated by, or under 
the control of, a handler (including a 
cooperative association in its capacity as 
a bulk tank handler) but which is not 
received at a plant until the following 
month shall be considered as having been 
received by the handler during the month 
in which it is picked up at the producer’s 
farm and shall be priced at the location 
of the plant where the milk is physically 
received in the following month. These 
guidelines are discussed later in more 
detail under the heading “Producer 
milk.”

Pool plant. Essential to the operation 
of a marketwide pool is the establishment 
of minimum performance standards to 
distinguish between those plants engaged 
in serving the fluid needs of the regulated 
market and those plants that do not 
serve the market in a way or to a degree 
that warrants their sharing (by being 
included in the pool) in the Class I utili
zation of the market. The pooling stand
ards for distributing plants and supply 
plants that are contained in the attached 
order have been structured to accomplish 
this.

The “pool plant” definition adopted 
herein sets forth all of the various per
formance standards that plants must 
meet to qualify for pooling. For this rea
son, definitions of a “distributing plant” 
and a “supply plant,”  as contained in the 
individual orders, "are not needed. Refer
ence is made in this decision to such 
types of plants, nevertheless, since the 
adopted pooling standards relate to 
plants performing different types of 
functions in the market.

The following discussion sets forth the 
pooling standards that should apply to 
the several types of plants. To facilitate 
the discussion, it is noted that the pooling 
standards for a distributing plant or a. 
supply plant provide that the plant’s 
required association with the market 
shall be measured in terms of the propor
tion pf its milk supply that is disposed of 
in the market. It is intended that such 
milk supply shall include any producer 
milk that is diverted from the plant by 
the plant operator to other plants, Al
though diverted milk is not physically 
received at the plant from which di
verted, it is, nevertheless, an integral 
part of that plant’s supply of milk and 
acquires pool status by virtue of its asso
ciation with such plant. Therefore, di
verted milk must be included as a receipt 
for purposes of establishing the divert
ing plant’s qualification for pooling.

Milk that a cooperative may divert 
from a pool plant (other than its own) 
should not be included in the plant’s 
receipts for purposes of determining the 
plant’s pool plant status. Milk handling 
arrangments in this market may make 
it difficult at times for a plant operator 
to know how much milk is being diverted

from his plant by a cooperative. Con
sequently, his plant could fail to meet 
the pooling standards by virtue of di
verted milk being associated with his 
plant without his knowledge. The diver
sion limitations discussed later will effec
tively limit diversions by a cooperative 
from another handler’s plant to an ap
propriate level without the necessity of 
this milk being included as part of the 
pool plant’s receipts.

Under the adopted standards, any dis
tributing plant that is approved by a duly 
constituted regulatory agency for the 
processing or packaging of Grade A milk 
would be a pool plant if it meets certain 
performance standards during the 
month. Specifically, during September 
through November, a plant’s “ route dis
position” must be not less than 40 per
cent of the bulk Grade A fluid milk prod
ucts received at the plant during the 
month. During other months of the year, 
this requirement would be 35 percent. In 
addition, at least 15 percent of a plant’s 
receipts should be disposed of as route 
disposition in the marketing area.

This definition is basically the same 
as the one proposed by Proponent No. 1, 
but with certain minor differences. Under 
proponent’s proposal, all milk diverted 
from the plant would be included in the 
plant’s receipts for pooling purposes. This 
is being modified for the reasons just 
noted.

Another difference is that proponent 
would require a pool distributing plant 
to have route disposition equal to 40 per
cent of its receipts during the months of 
September through January and 35 per
cent during all other months, as opposed 
to 40 percent during September through 
November and 35 percent all other 
months, as adopted herein. During 1975, 
vthe five highest Class I utilization months 
for the four orders combined were Octo
ber (68.7 percent), September (68.2 per
cent), November (62.2 percent), Decem
ber (58.7 percent), and January (56.9 
percent). While it is somewhat arbitrary 
as to which months are chosen for the 
higher route disposition requirement, it 
would be logical to choose the same 
months—forthe same reasons—that also 
apply to supply plant pooling standards 
and to diversion limitations, both of 
which will be discussed later. At present, 
however, and as proposed by Proponent 
No, 1, different months apply to all three 
categories, which is possibly a result of 
piece-meal amendment of the orders over 
time. In any event, it would appear that 
the months of September, October, and 
November are most clearly distinguish
able as the high utilization months and 
would best serve as the high-perform
ance, low-diversion period.

NFO proposed that the total route dis
position requirement be set at the Class 
I utilization for the same month of the 
preceding year. This is the same kind of 
provision contained in the Upper Mid
west order, which was presumably used 
as a model. Because of the much smaller 
size o f the Iowa market compared to the 
Upper Midwest market, there could be 
considerably greater variation in Class I 
utilization in Iowa. For this reason, the 
Class I  utilization for the same month of
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the preceding year may not be a good in
dication of what the appropriate pooling 
standard should be for the current 
month. Accordingly, it is preferable in 
this order to adopt a fixed percentage as 
now in the four separate orders and as 
proposed by Proponent No. 1.

Presently, the total route disposition 
requirement for distributing plants under 
the Des Moines and Cedar Rapids-Iowa 
City orders is 35 percent during every 
month of the year. Under the Quad 
Cities-Dubuque order, it is 45 percent 
during September through January and 
40 percent during February through Au
gust. Under the North Central Iowa 
order, the total route disposition require
ment is an average of 1000 pounds per 
day.

The in-area route disposition require
ments adopted herein fit closely with 
what was proposed and with what is cur
rently in effect. They are reasonable in 
view of the expected Class I utilization 
of the merged order.

The total route disposition require
ment is now 15 percent under all four 
orders. NFO proposed this same standard 
for the merged order. Although the other 
cooperative proponents proposed a 10 
percent standard, their spokesman ex
pressed no objection to retaining the 15 
percent standard as a reasonable meas
ure of a plant’s association with the mar
ket. Thus, the 15 percent standard should 
be retained for the merged order.

Several variations of the supply plant 
provisions were proposed for the merged 
order. Proposal No. 1, as modified at the 
hearing, would provide for “ unit pool
ing” , which would allow two or more 
plants of one or more cooperatives (or 
one proprietary handler) to be combined 
in a unit for the purpose of meeting the 
shipping requirement under the order. 
Another feature of this proposal is that 
receipts at distributing plants directly 
from member producers’ farms would be 
considered as having been shipped from 
a supply plant of the cooperative.

The shipping requirements of this pro
posal are 35 percent of Grade A receipts 
every month. However, if a plant shipped 
50 percent during the immediately pre
ceding period of September through No
vember, it would have to ship only 20 
percent dining the following months of 
December through August.

The NFO proposed supply plant provi
sions requiring regular shipments every 
month and a “ reserve supply plant”  pro
vision patterned after the one in the 
Upper Midwest order. The latter provi
sion does not require regular shipments 
from a supply plant, but a “ call” (or 
shipping requirement) is announced by 
the market administrator when he de
termines that shipments are needed.

A spokesman for AMPI stated at the 
hearing that his organization would fa
vor either proposal No. 1—but with re
duced shipping percentages—or, alterna
tively, the “reserve supply plant” provi
sion proposed by NFO.

Both AMPI and NFO testified that 
present pooling standards have not per
mitted them to pool their member pro
ducer milk on the Iowa markets, even
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though such milk was produced in the 
same general area as the milk of other 
cooperatives on these markets. In partic
ular, they testified that they had difficul
ty finding pooling outlets through which 
to pool milk of member producers lo
cated in Iowa. Earlier, in the discussion 
concerning the need for merger, the 
potential problems associated with the 
limited access to these markets were 
discussed.

In view of the record testimony and 
the marketing conditions in the Iowa 
area, it is concluded that supply plant 
pooling provisions similar to those pro
posed by Proponent No. 1 are most ap
propriate for the merged order. How
ever, certain additional features should 
be included in such provisions to accom
modate the pooling of additional Grade 
A milk that is available in the Iowa pro
curement area.

During the months of September 
through November, any supply plant, re
gardless of location, should qualify for 
pooling by shipping 35 percent of its 
Grade A receipts to pool distributing 
plants. During December through Au
gust, a supply plant should have to ship 
only 20 percent of its receipts« For those 
supply plants that are within the cus
tomary procurement area of the Iowa 
market, additional flexibility should be 
provided in meeting these standards. The 
procurement area, for this purpose, 
should include the States of Iowa, Min
nesota, and Wisconsin, and that portion 
of Illinois north of Interstate 80.

In this area, untis of two or more sup
ply plants operated by one or more co
operatives or by a single proprietary 
handler should be allowed to qualify as 
a single plant; producer milk that is de
livered by a coopertaive directly from 
producers’ farms to pool distributing 
plants should be considered as qualifying 
shipments from a supply plant or unit if 
so requested by the handler; and ship
ments to distributing plants that are 
fully regulated under other Federal or
ders should be considered as qualifying 
shipments under this order, except that 
credits for shipments to other Federal 
orders should not exceed shipments to 
pool distributing plants under this order.

The four separate orders now differ 
considerably in their supply plant pool
ing standards. Under the Quad Cities- 
Dubuque order, a supply plant has to 
ship 35 percent of its receipts to pool 
distributing plants. However, if it ships 
50 percent of its receipts during the 
months of September through Novem
ber, it would automatically qualify as a 
pool plant during the following months 
of December through August. In addi
tion, a plant operated by a cooperative 
association would qualify as a pool plant 
if the total pounds of member producer 
milk received at pool plants of other 
handlers during the month, or during the 
12-month period preceding the month, 
are more than the total pounds of Grade 
A milk received at its plant during the 
corresponding period.

Under the Cedar Rapids-Iowa City 
order, a supply plant operated by a pro
prietary handler has to ship 35 percent

of its Grade A receipts to pool distribut
ing plants to qualify as a pool plant. If 
it ships 50 percent of its receipts during 
the months of September through No
vember, it would automatically qualify 
as a pool plant during the following 
months of March through June. A sup
ply plant operated by a cooperative asso
ciation may qualify for pooling if the 
association delivers milk (any amount) 
to pool distributing plants during the 
month.

Under the North Central Iowa order, a 
supply plant qualifies for pooling it if 
ships milk to pool distributing plants on 
not less than 10 days during the months 
of September through November and on 
not less than 5 days during other 
months.

Under the Des Moines order, a supply 
plant must ship 35 percent of its re
ceipts to pool distributing plants during 
the months of September through 
March and 30 percent during April 
through August. However, if it ships 50 
percent of its receipts during thè months 
of September through November, it 
would automatically qualify for pooling 
during the following months of March 
through June.

A spokesman for Proponent No. 1, in 
explaining their proposal, testified that 
supply plant shipping requirements are 
necessary to identify those plants that 

* are willing, able, and actively supplying 
the Class I needs of the market. Year- 
round shipping requirements, he said, 
assure that a potential supplier has both 
the ability to ship and has a customer.

The witness also stated that unit pool
ing, in combination with allowing direct 
shipments from producers’ farms to pool 
distributing plants to count as qualifying 
shipments, would provide a maximum 
degree of flexibility in supplying the 
market. It would allow shipments to be 
made from those supply plants most 
favorably situated to the distributing 
plants needing the milk. It would give an 
organization with a variety of facilities 
and capabilities the opportunity to serve 
the requirements of the market in the 
most efficient manner.

The witness gave several examples of 
how the market could be better served 
with this provision. He said that supply 
plant operations are superior in terms of 
efficiency and quality to direct deliveries 
of milk from producers’ farms. Because 
supply plants are generally located in 
the proximity of the farms where the 
milk is produced, he said, it is shorter 
to haul the milk to a supply plant than 
to a distributing plant. Therefore, less 
quality deterioration takes place before 
the milk is delivered. Once received in 
the plant, the milk is cooled to a tem
perature which inhibits further deteri
oration. It can then be shipped to a 
distributing plant at a lower tempera
ture than milk shiped directly from pro
ducers’ farms.

The witness said another advantage 
of supply plants is that full loads can be 
made up in supply plant shipments to 
distributing plants, whereas with milk 
shipped directly from the farm or 
through a reload, it is rare that a full
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load can be made up. He said that sup
ply plant milk, thus, results in fuel sav
ings. Also, because the loads are full, the 
milk is agitated less and arrives with 
less quality deterioration.

A final advantage which the witness 
described is the “banking” of milk which 
is possible with supply plants. Direct- 
shipped milk that is not needed on a 
given day must be diverted to a nonpool 
plant, where it is no longer available for 
fluid use. However, milk delivered to a 
supply plant can be stored there until 
the following day and then delivered. 
Thus, a smaller amount of reserve milk 
is needed to supply the fluid needs of 
the market.

The witness also testified that certain 
provisions of the four Iowa orders have 
deterred the operation of supply plants, 
accounting for the small number (5) of 
supply plants now operating as pool 
plants. He said that the unit pooling 
provision, in conjunction with their pro
posal concerning location adjustment 
credits for supply plants, would allow a 
greater number of supply plants to be 
established, thereby providing greater 
service and efficiency to the market.

A spokesman for NFO testified that it 
has been unusually difficult to pool milk 
on the Iowa markets because other co
operative associations operate pool dis
tributing plants which account for more 
than half of the total milk pooled under 
the four orders. When his organization 
has tried to supply direct-ship milk to 
certain distributing plants, he said, they 
have been refused because such ship
ments would have displaced shipments 
from the handler’s own supply plants, 
even though the direct-shipped milk was 
cheaper than the milk brought in 
through such supply plants. The NFO 
spokesman »aid the pooling standards 
proposed by Proponent No. 1—in partic
ular, the year-round shipping require
ment—would continue to discourage the 
purchase of direct-shipped milk from 
NFO.

The witness also stated that more 
equitable, broader-based pooling stand
ards are needed in Iowa to accommo
date the pooling of ail of the Grade A 
milk available and to avoid disorderly 
marketing conditions in the future.

A spokesman for AMPI testified that 
significant volumes of milk produced in 
the State of Iowa are being pooled out
side the four Iowa markets. AMPI, he 
said, has pooled such milk in many other 
markets, sometimes because of a better 
return on such other markets, and some
times because they were unable to pool 
the milk under the Iowa markets.

The witness also testified that the 
pooling standards proposed by Propo
nent No. 1 (of which it is a part, but not 
on this issue) would provide no better 
access to the merged order than has 
been available under the four separate 
orders. For this reason, AMPI proposes 
either reducing the shipping require
ments or adopting the reserve supply 
plant provision that is in the Upper 
Midwest order. The witness specifically 
suggested a shipping requirement of 25 
percent year-round or 40 percent in the

fall months and 15 percent during the 
other months of the year.

The president of Anderson-Erickson 
Dairy, Des Moines, Iowa, also offered 
testimony on supply plant pooling 
standards. He stated that he favors 
year-round shipping requirements as 
contained in proposal No. 1, but op
poses the unit pooling aspect of the pro
posal because it discriminates against a 
proprietary handler.

The Iowa market, unlike the Upper 
Midwest market, is not a uniformly 
heavy milk producing area. Seventy- 
nine percent of the milk pooled under 
the four Iowa orders in 1975 was pro
duced in Iowa, 17 percent was produced 
in Minnesota, 3 percent was produced in 
Wisconsin, and about 1 percent was pro
duced in Illinois. Of the 79 percent pro
duced in Iowa, 47 percent was produced 
in the 11 counties that comprise the 
northeastern district. Of the 17 percent 
produced in Minnesota, 13 percent was 
produced in the 9 counties comprising 
the southeastern district (directly north 
of the northeastern district in Iowa).

While most of the milk produced in 
Iowa comes from the northeastern 
comer of the State, most of the fluid 
milk products are consumed in the 
major population centers outside of this 
area. For example, Polk County, which 
encompasses Des Moines, had an esti
mated population of 294,000 in 1973, 
which made it the most populated county 
in the State. Des Moines is 108 miles from 
the closet part of the northeastern dis
trict of Iowa.

Similarly, Cedar Rapids, Iowa City, 
and the Quad Cities are also outside this 
heavy milk producing area. Accordingly, 
milk must be imported into these heavily 
populated areas on a year-round basis.

Iowa handlers compete with other or
der handlers for milk supplies. The sup
ply area for the Iowa market is also part 
of the supply area for more southerly 
deficit production areas such as the Cen
tral Illinois, Southern Illinois, and St. 
Louis-Ozarks Federal order markets. 
These markets and the Iowa market also 
obtain milk supplies from the more 
northerly heavy milk production area in 
Minnesota and Wisconsin encompassed 
by the Upper Midwest Federal order 
marketing area.

These neighboring Federal order mar
ket pools represent alternative outlets 
for milk produced in the Iowa market 
production area. Consequently, the Iowa 
order uniform price should be main
tained at a competitive level with other 
order uniform prices in the supply area 
in order for the Iowa handlers to obtain 
adequate supplies. Moreover, to effect or
derly marketing among orders, the Iowa 
order uniform price should be maintained 
in close relationship to alternative mar
ket uniform prices in common procure
ment areas.

Pooling standards can aid in accom- 
< plishing the appropriate alignment of 
intermarket uniform prices. Should pool
ing standards be set too low, it would be 
possible for pool handlers to attach ex
cessive milk supplies with the market for 
manufacturing use and thereby reduce 
the uniform price below the competitive

level, while other handlers in the pool are 
in need of additional milk for Class I 
use. On the other hand, if pooling stand
ards are set too high, the order would 
tend to deny access of milk to the pool 
in the event the uniform price is suffi
ciently above alternative market uni
form prices to attract additional milk 
supplies. This would disrupt orderly mar
keting among orders.

The institutional structure of the Iowa 
market and neighboring markets pre
sents the risk of a handler attaching an 
excessive amount of milk to the Iowa 
pool for manufacturing use. The larger 
cooperative associations that operate 
pool plants and whose member producers 
supply milk to the Iowa market also have 
a large number of member producers in 
the Iowa supply area whose milk is mar
keted under neighboring orders. Such 
milk supplies could be shifted readily to 
the Iowa pool by the cooperatives.

The Order 63 (Quad Cities-Dubuque) 
and Order 79 (Des Moines) uniform 
prices were generally in close alignment 
with alternative market uniform prices 
in common supply areas during 1975. 
But the Order 70 uniform price and the 
Order 78 weighted average uniform price 
have tended to be somewhat higher than 
other uniform prices in the Iowa supply 
area. Consequently, at the outset of the 
merger of the orders, it can be expected 
that the uniform price under the Iowa 
order will be slightly higher than other 
order uniform prices in the supply area. 
This will tend to. attract additional milk 
to the pool and thus reduce the uniform 
price to where it is. comparable to alter
native market uniform prices.

In 1975, the combined Class 1 utiliza
tion of the Iowa orders averaged about 
54 percent, or 4 percent higher than the 
Class I utilization under the Des Moines 
order and 8 percent higher than the 46 
percent Class I utilization under the 
Quad Cities order. Under the combined 
Iowa order, producer receipts averaged 
107 million pounds and Class I disposi
tion averaged 58 million pounds per 
month in 1975. To reduce the combined 
market Class I utilization percentage to 
the Des Moines order level, 8 million 
pounds of milk per month would need 
to be added to the pool. It would have 
taken an increase of 18 million pounds of 
producer milk receipts monthly to reduce 
the Iowa Class. I utilization to the 46 per
cent that prevailed under the Quad 
Cities-Dubuque order. Thus, it can be ex
pected that under the merged order the 
uniform price will attract some 10 to 15 
million pounds of milk to be shifted from 
other order pools to the Iowa order pool.

It is not uncommon for a single sup
ply plant to have monthly receipts of 10 
to 15 million pounds of milk. Accordingly, 
no major reduction need be made in the 
level of supply plant shipping percent
ages to accommodate pooling the milk 
supplies that should be accommodated in 
the Iowa pool. In fact, the pooling stand
ards should require pool milk to be con
tinuously associated with the fluid use 
outlets as a basis of pooling. Otherwise,, 
excessive supplies of milk could be tied 
up for manufacturing use at Iowa loca
tions when it is needed for fluid use in
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Iowa or in the more southerly deficit 
markets. This would tend to force ship
ment of milk from the more northerly 
reserve milk supply areas of Minnesota 
and Wisconsin for bottling use which 
would entail greater transportation 
costs.

Additionally, pooling standards that 
require continuous association with dis
tributing plant outlets need to be main
tained so that the reserve milk supplies 
in the production area that are pooled 
on more southerly markets will not be 
shifted to the Iowa pool during the flush 
production season. Any such shift of milk 
supplies seasonally could be accom
plished rather easily by handlers who 
operate pool plants in both markets. 
Moreover, the seasonal incentive pay
ment plans in the Central Illinois, South
ern Illinois, and St. Louis-Ozarks Fed
eral order markets result in seasonal uni
form price differences that would en
courage such shifts of milk to the Iowa 
pool in the absence of shipping require
ments.

In light of the abovementioned cir
cumstances prevailing in this market, the 
supply plant shipping standards adopted 
herein are most appropriate for the 
merged order.

Unit pooling will permit the economic 
movement of milk to the market. Savings 
to the pool can result from reducing 
shipments of milk to pool distributing 
plants from distant supply plants solely 
for the purpose of qualifying such plants 
when closer milk is available, either on 
a direct-ship basis or from a closer plant.

Unit pooling will permit a cooperative 
or proprietary handler to direct milk 
shipments from supply plants according 
to the most efficient use of the milk at all 
plants in the system. In the event some 
phase of the milk manufacturing opera
tion were to become more profitable than 
another, adjustments could be made in 
supply arrangements so that reserve milk 
could be manufactured at certain plants, 
while other plants supply the market 
with milk for fluid use.

In order to form a unit, a handler (or 
group of cooperatives) must notify the 
market administrator in writing prior to 
the first day in September that he (they) 
is requesting that two or more of his 
(their) plants be considered a unit for 
the subsequent months of September 
through August. In such request, the 
handler shall list the plants in the 
sequence in which they will qualify for 
pooling based on the deliveries made. In 
the event that insufficient deliveries are 
made to qualify the entire unit, the 
plant (s) last on the list will be disquali
fied from pooling and removed from the 
unit.

Once a unit is formed, no plants may 
be added to it in subsequent months. A 
plant may be removed from a unit or the 
unit may be discontinued if the handler 
notifies the market administrator of such 
intent prior to the first day of the month 

, that the action is to be effective. Such ac
tions shall then be permanent until the 
following September, when units may be 
formed anew.

Since the prospective date on which 
the new order will become effective is 
several months away from the next unit
forming period, units should be allowed 
to form as of the effective date of the 
Iowa order. Such units may then con
tinue in effect until the next qualifying 
period in September 1977. Parties seeking 
to form a unit shbuld notify the market 
administrator of such intent prior to the 
effective date of the new order.

Cooperatives and proprietary handlers 
should be allowed to meet supply plant 
shipping requirements on the basis of 
direct deliveries from producers’ farms. 
Much of the milk produced for the Iowa 
market can and should be delivered on a 
direct-delivery basis. Although one wit
ness explained that supply plant milk is 
of better quality and is more efficient to 
supply, the operator of the largest dis
tributing plant in the market testified 
that he preferred to purchase milk on a 
direct-ship basis.

Under certain circumstances, both of 
these points of view probably have merit. 
What is of primary importance, however, 
is that handlers and cooperatives have 
the opportunity to market milk in the 
most efficient way possible. Testimony in
dicates that current order provisions have 
not always permitted this. Inclusion of 
direct deliveries as qualifying shipments 
will remove the necessity of supplying 
milk through a supply plant—simply to 
keep the plant qualified for pooling— 
when the milk can be more economically 
supplied directly from producers’ farms.

A supply plant or unit should be given 
credit for its shipments to distributing 
plants regulated under other orders. Such 
credit, however, should be limited to the 
amount of milk supplied by the plant or 
unit to pool distributing plants under the 
Iowa order. This provision will help ac
commodate the orderly pooling of Grade 
A milk that is produced in the Iowa mar
ket procurement area, even though local 
fluid outlets might not require all of the 
milk that is available.

Frequently, cooperatives have the op
portunity of supplying milk to distribut
ing plants regulated under different 
orders, but are reluctant to do so be
cause of the necessity of supplying a 
minimum quantity of milk to distribut
ing plants under just one order. For 
example, if the shipping requirements for 
each of three hypothetical orders were 
50 percent, and a supply plant supplied 
25 percent of its milk to one order, 19 
percent to another order, and 10 percent 
to the remaining order, it would not 
qualify for pooling under any of them. 
Even though these other orders would 
provide the most lucrative outlet for this 
cooperative’s milk, the cooperative would 
be unable to supply these other markets 
because of the necessity of qualifying its 
plant for pooling. ,

If a supply plant is given credit for its 
shipments to other markets, it will be 
encouraged to offer “spot” shipments of 
milk where needed. This will not only 
help the cooperative maximize its re
turns, it will also help the handler in the 
buying market to obtain milk from the 
closest available source.

Credit for shipments to other markets 
should be limited to the amount of milk 
delivered to distributing plants regulated 
under this market to insure that ade
quate supplies of milk will be made avail
able to distributing plants in this market. 
If no limit were provided on credit for 
shipments to other markets, situations 
could arise where most of the milk in 
Iowa would be moved to other markets. 
In such a case, it would undermine the 
effectiveness of the Iowa order in insur
ing an adequate supply of milk for fluid 
use within the market.

The provisions discussed above, i.e., 
unit pooling, direct-delivery credits, and 
other order credits, should be limited to 
plants within the procurement area be
cause they allow a plant to pool without 
any actual shipments from that plant. 
Consequently, a plant operated by an 
Iowa handler in a distant, higher-priced 
market could conceivably qualify for 
pooling on the Iowa market based on 
direct deliveries or the performance of a 
local plant if it were included in a unit. 
This could result in serious price mis
alignment between similarly located 
plants that are regulated under different 
orders. Therefore, the pooling options 
mentioned above should be confined to 
plants located in lower-priced areas, i.e., 
Iowa, Minnesota, Wisconsin, and north
ern Illinois.

All proponents proposed a provision 
that would allow a plant .to qualify as 
a pool plant in the current month if it 
met the pool performance standards in 
the immediately preceding three months. 
This provision should be adopted for the 
merged order. However, it should not 
apply to plants qualifying as part of a 
unit.

Allowing a plant-that failed to meet the 
pooling standards for the month to be a 
pool plant if it met the requirements in 
each of the three preceding months is a 
reasonable and equitable basis for pro
tecting producers’ interests. It will afford 
handlers the opportunity to make cor
rective adjustments in their operations 
in the event-of unanticipated circum
stances or a miscalculation, and it will 
afford producers reasonable opportunity 
to find an alternative pool outlet for their 
milk without losing pooling privileges in 
the interim.

It is not necessary to extend the one- 
month automatic pooling privilege to 
plants that are included in a unit since 
such plants already have the security of 
being in a unit. Thus, failure to perform 
does not mean such a plant will lose its 
pool status so long as the unit as a whole 
performs.

Nonpool plant. The “nonpool plant” 
definition of the merged order should 
specify those categories of plants other 
than pool plants. The four Iowa orders 
now have identical “nonpool plant” def
initions.

A spokesman for Proponent #1 pro
posed that a governmental agency plant 
also be included in the nonpool plant de
finition. This suggestion should be 
adopted. A governmental agency plant 
should be defined as a plant operated by 
a governmental agency from which fluid
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milk products are distributed in the mar
keting area.

Presently, there are no known govern
mental agency plants located in or near 
the Iowa marketing area. However, in 
the event that a state university, state 
prison, or some other governmental in
stitution establishes a plant in the future, 
provision should be made for its exclu
sion from regulation under the order.

Governmental agency plants are gen
erally operated in the public interest to 
carry out a recognized function of the 
State. These operations are not in the 
nature of operations of proprietary han
dlers whose regulation is necessary to 
effectuate the intent of the Act.

A governmental agency plant which 
operates its own farms may at time have 
production in excess of its usual require
ments. In light of the exempt status here 
provided, whereby producers generally 
do not share in the Class I utilization 
of such operations, it would be inappro
priate to permit such institutions to share 
in the proceeds from the sales of pool 
milk. Accordingly, the order should pro
vide that milk received at pool plants 
from such operations be allocated to 
Class III. Any such milk allocated to Class 
I at a pool plant would be subject to a 
compensatory payment at the difference 
between the Class I and Class IH prices. 
This is identical to the treatment ac
corded producer-handlers with respect to 
any sale of milk to pool plants.

A governmental agency plant may at 
times find it necessary to purchase sup
plemental supplies from regulated han
dlers under the merged order. It may 
reasonably be expected that purchases 
in the form of fluid milk products would 
be made and used for Class I purposes. 
The order should provide, therefore, that 
fluid milk products transferred or di
verted from pool plants to governmental 
agency plants be classified as Class I.

Handler. The impact of regulation 
under an order is primarily on handlers. 
The handler definition identifies persons 
who will have responsibility for filing 
reports and making payments for milk 
under the merged order.

Accordingly, the order should designate 
handler status for the following persons:

(1) The operator of a pool plant; -—
(2) A cooperative association with re

spect to milk that is diverted for its 
account;

(3) A cooperative association with re
spect to bulk tank milk picked up at the 
farm for delivery to a pool plant under 
specified circumstances;

(4) The operator of a partially regu
lated distributing plant;

(5) A producer-handler;
(6) The operator of an other order 

plant from which milk is disposed of in 
the market; and

(7) The operator of an unregulated 
supply plant.

Presently, the Des Moines order defines 
all of these categories of handlers. The 
Quad Cities-Dubuque order does not in
clude a cooperative association as a han
dier on bulk tank milk. The Cedar Rap- 
ids-Iowa City order does not define the 
operator of an unregulated supply plant 
as a handler. The North Central Iowa

order does not define as a handler a co
operative association with respect to milk 
diverted for its account, the operator of 
a partially regulated distributing plant, 
a producer-handler, the operator of an 
other order plant from which milk is dis
posed of in the marketing area, or the 
operator of an unregulated supply plant.

All parties that may have an obliga
tion under the order should be included 
in the handler definition. This will as
sure that all information necessary to 
determine their status under the order 
can be readily obtained.

The definition for a cooperative as
sociation acting as a handler on bulk 
tank milk proposed for the merged order 
by Proponent #1 should not be adopted. 
Such proposal' would give a cooperative 
the option of not being the handler on 
bulk tank milk under its control. The 
present cooperative bulk tank handler 
defiinition under the Des Moines order 
should be retained for the new order. It 
requires a cooperative to be the handler 
on bulk tank milk under its control, un
less the buying handler agréés to buy 
such milk on the basis of weights and 
tests determined from measurement at 
the farm.

Supporters of proposal No. 1 testified 
in opposition to the bulk tank handler 
provision in the Des Moines order. Such 
provision states that “unless both the 
cooperative association and the operator 
of the pool plant notify the market ad
ministrator that the plant operator will 
be responsible for payment for the milk 
and is purchasing the milk on the basis 
of weights determined from its measure
ment at the farm and butterfat tests de
termined from farm bulk tânk samples” , 
the cooperative association will be the 
handler on such milk.

A spokesman stated that this provi
sion places a cooperative in a difficult 
position because it must absorb the 
shrinkage (or loss) between farm 
weights and tests and tanker weights 
and tests. He argued that this difference 
is a part of raw ingredient cost and 
should be passed on up the marketing 
chain, ultimately reaching the consumer 
level.

Two handlers testified in opposition 
to the proposed definition. One handler 
testified that the proposed definition 
works to the detriment of the handler, 
who has no power to enforce weighing 
and testing procedures because the 
hauler who transports the milk from the 
farm to his plant is under the control of 
the producers and cooperative associa
tions. Consequently, he stated, the 
handler must absorb losses over which 
he has no control. Anothèr handler sup
ported the current provision of the Des 
Moines order, testifying that a handler 
should only pay for that milk actually 
received at his plant.

A cooperative should be a handler 
with respect to any such milk which it 
receives for its account from the farm 
of a producer for delivery to a pool plant 
of another handler in a tank truck 
owned and operated by, or under the 
control of, such cooperative. However, 
if there is a mutual arrangement be
tween the cooperative and the plant op

erator, noticed to the market adminis
trator, whereby the plant operator 
agrees to purchase such milk on the ba
sis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, either the cooperative or the 
pool plant operator may be the report
ing handler for such milk, according to 
the agreement reached between them.

When the milk of any producer is 
commingled in a tank truck with that of 
other producers, the identity of the in
dividual producer’s milk is lost. The 
amount of the producer’s milk in the 
truck and the butterfat content thereof 
can be determined only from measure
ment of the milk at the farm and from 
milk samples taken from the farm tank. 
After the milk has been pumped from the 
individual producer’s farm tank into the 
tank truck of the hauler and commin
gled with the milk of other producers, 
there is no opportunity to measure, sam
ple, or reject the milk of an individual 
producer.

Much of the milk received at pool 
plants in the proposed marketing area is 
picked up at the farm in trucks owned 
or operated by, or under the control of, 
cooperative associations. In this case, it is 
only the association that has the oppor
tunity to measure and sample the milk 
of individual producers that is received 
at the pool plant. In the absence of any 
agreement by the plant operator to be the 
handler for the milk, the association 
necessarily must be the responsible han
dler for the milk as it leaves the farm.

When a cooperative is the handler for 
farm bulk tank milk, certain accounting 
and payment procedures should apply 
under the merged order with respect to 
such milk. As provided in the attached 
order, the milk would be considered as a 
receipt of producer milk by the coopera
tive at the location of the pool plant to 
which the milk is delivered. The pur
chase of such milk by the pool plant op
erator Would be treated as an interhan
dler transfer but would be classified pro 
rata with producer milk that the pool 
plant operator may receive. The pool 
plant operator would be obligated to the 
producer-settlement fund for the milk 
received directly from producers and by 
transfer from bulk tank cooperative han
dlers at its classified use value. The coop
erative in turn would be reimbursed by 
the handler at the blended price. Milk 
which the cooperative has picked up from 
the farm bulk tank and which has not 
been delivered to a plant during the 
month will be accounted for by the co
operative as ending inventory and the 
cooperative will be paid the blended price 
applicable at the location of the plant of 
physical receipt in the following month. 
In the following month, the cooperative’s 
pool obligation will be adjusted to reflect 
the value of such inventory at the Class in price for the previous month.

The adopted accounting and payment 
procedure will facilitate administration 
of the order with respect to matters of 
financial responsibility and audit adjust
ments. It is the pool plant operator who 
processes the milk and distributes it to
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consumers. It is reasonable, then, that 
the responsibility for accounting for the 
utilization of such milk and for its pay
ment be placed directly on the plant 
operator. Were settlement with the pool 
to be made by the cooperative associa
tion, i.e., should the plant operator settle 
with the cooperative at class prices and 
the cooperative pay to the producer-set
tlement fund, an unnecessary third party 
is involved in the transaction. Also, the 
adopted procedure will facilitate the 
handling of audit adjustments that 
might result from the verification of a 
plant’s utilization of milk. An error in 
the reported classification of milk at the 
pool plant, for example, would not re
quire a related adjustment in the co
operative’s classification of milk and, 
thus, its obligation to the pool for such 
milk.

A pool plant operator receiving farm 
bulk tank milk from a cooperative also 
should be responsible for paying to the 
market administrator the administrative 
assessment on such milk. The audit and 
verification activities of the market ad
ministrator relate essentially to the op
erations of the pool plant where the milk 
is processed. Accordingly, the plant oper
ator should pay his pro rata share of the 
administrative costs on milk received 
from the cooperative in its capacity as a 
bulk tank handler, just as he does on milk 
received directly from producers.

When the cooperative is the respon
sible handler on farm bulk tank milk, the 
pool plant operator may buy such milk 
on the basis of weights and butterfat 
tests determined at the plant rather than 
on the basis of those determined at the 
farm. Usually, the quantity of milk 
picked up at the farm slightly exceeds 
the quantity ascertained as actually re
ceived at the plant. In such cases, the dif r 
ference should be considered as a receipt 
of producer milk by the cooperative as
sociation at the location of the pool plant 
where the milk in the tank truck was 
delivered. The cooperative should be ob
ligated to settle with the producer- 
settlement fund and to pay the adminis
trative assessment on the milk involved.

The pool plant operator should be per
mitted under the merged order to be the 
responsible handler on bulk tank milk 
moved by the cooperative from the farm 
to the plant if both the cooperative and 
the pool plant operator notify the market 
administrator that they have agreed to 
such a handler arrangement and that 
the plant operator agrees to purchase the 
milk on the basis of weights and tests 
determined at the farm. Under this ar
rangement, the pool plant operator may 
agree to be responsible for the milk in 
the same manner as for producer milk 
that he receives at his plant directly 
from the farm. This could include being 
responsible for submitting to the mar
ket administrator monthly reports show
ing for each producer the farm weights 
and tests of milk received at his plant. 
It should be noted, however, that when 
the pool plant operator purchases milk 
from the cooperative on the basis of farm 
weights and tests, he need not be the 
reporting handler for such milk.

A cooperative association also should 
be a handler with respect to the milk of 
a producer which is diverted for the 
account of the association from a pool 
plant of another handler to a nonpool 
plant that is not a producer-handler 
plant. Three of the four orders proposed 
to be merged provide that a cooperative 
may act as'a handler for diverted milk. 
Continuation of this handling arrange
ment will facilitate the movement of 
milk not needed for fluid use to nonpool 
plants for manufacturing.

The merged order should afford all 
cooperatives in the market flexibility in 
the arrangements under which they sell 
milk to pool plants or dispose of reserve 
supplies. If it so chooses, a cooperative 
should be able to pick up the milk of 
nonmember producers along with the 
milk of its members for delivery to a pool 
plant or for diversion to nonpool plants. 
This procedure will enable the coopera
tive to act as the marketing agent for a 
nonmember producer who, although he 
has not become a member of the coopera
tive, has contracted with the cooperative 
to act as the marketing agent for his 
milk. Nothing in the order would require 
a cooperative to.pick up the milk of non
member producers. It would provide, 
however, that, when a cooperative does 
pick up milk of nonmember producers 
on trucks under its control, it must as
sume varying degrees of responsibility 
with respect to such milk, depending on~ 
the handling arrangements made.

The Capper-Volstead Act provides the 
criteria by which cooperative associations 
are determined to be qualified coopera
tives under the Agricultural Marketing 
Agreement Act. With the adopted han
dler definition, the merged order would 
be consistent with that provision of the 
Capper-Volstead Act which recognizes 
that cooperatives may “ deal in the prod
ucts of nonmembers’’ and which limits 
such dealings to amounts not greater 
in value than as are “handled by it for 
members.”

In the event a cooperative does market 
the milk of a producer who is not a mem
ber of the association, a question arises 
about the appropriate method of paying 
such producer. If the nonmember pro
ducer has signed a contract with the co
operative whereby he authorizes the co
operative to market his milk and collect 
payments therefor, the cooperative may 
pay the nonmember in accordance with 
the contract. If such marketing functions 
occur in the absence of a written con
tract, the cooperative would be required 
to pay the nonmember producer not less 
than the prices prescribed by the order.

Producer-handler. The merged order 
should continue the exemption now con
tained.in each of the four individual or
ders of a “producer-handler” from the 
pooling and pricing provisions of the 
order.

Experience under the separate orders 
has demonstrated that effective regula
tion can be insured without the full reg
ulation of individuals who process and 
distribute milk prpduced on their own 
farm and who buy no milk from other 
dairy farmers. Such operations are basi

cally self-sufficient in that they rely pri
marily on their own farm production and 
assume the burden of maintaining the 
necessary reserve supply of milk asso
ciated with their fluid milk operation 
and of disposing of any daily or seasonal 
surpluses they may produce.

As adopted herein, a “producer-han
dler” would be any person who operates 
a dairy farm and a processing plant and 
who receives no fluid milk products from 
sources other than his own farm produc
tion, pool plants of other handlers, and 
other order plants. He could use no non
fluid milk products for reconstituting 
fluid milk products. To qualify as a pro
ducer-handler, such person would have 
to provide proof satisfactory to the mar
ket administrator that the care and 
management of the dairy farm and other 
resources necessary for his own farm 
production of milk and the management 
and operation of the processing plant are 
the personal enterprise and risk of such 
person.

The producer-handler definition 
adopted herein is almost identical to the 
one proposed and supported by merger 
proponents. It forbids the receipt of non
fluid milk products tor use in reconsti
tuting fluid milk products, but such re
ceipts are allowed for use in fortifying 
fluid milk products. Also, receipts of fluid 
milk products during the month from 
fully regulated plants are limited to 50,- 
000 pounds.

Producer-handler definitions under 
most orders limit such purchases of sup
plemental milk supplies and require that 
such supplies only come from pool plants 
or other order plants. Since producer- 
handlers are expected to be self-suffi
cient in their operation, only occasion
ally should they require a supplemental 
supply of milk.

Although this 50,000 pound limit is 
somewhat arbitrary, it was proposed and 
supported by all merger proponents and 
represents a realistic, but not excessive, 
limit on the purchase of supplemental 
milk supplies by a producer-handler.

There are two known producer-han
dlers operating in the merged Iowa mar
keting area. What testimony there is on 
the record relative to producer-handlers 
indicates that neither of these handlers 
purchases supplemental milk supplies 
from any source. Therefore, the 50,000 
pound limitation on the purchase of sup
plemental supplies will not cause these 
handlers to lose their exemption under 
the order.

Under the merged order, producer- 
handler status would be contingent upon 
such person substantiating to the satis
faction of the market administrator that 
the operation of the dairy farm and 
processing plant in question is at his sole 
risk. As indicated, a producer-handler’s 
exemption from the pooling and pricing 
provisions is predicated on the premise 
of self-sufficiency of the total operation. 
Accordingly, no other person should be 
permitted to share the risk involved with 
the operation of a producer-handler’s 
farm or his plant. All resources neces
sary for his own farm production of milk 
and for the operation of the processing 
plant must be his personal risk.
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The risk concept need not extend to 

the actual distribution on routes of the 
milk processed by the producer-handler. 
Experience with the producer-handler 
provision indicates it is unnecessary to 
require a producer-handler to have sole 
responsibility for his route distribution. 
It must be understood, however, that the 
restrictions applicable to a producer- 
handler regarding milk supplies from 
sources other than his own farm are 
equally applicable to any distribution fa
cility (including routes) operated by 
him, an affiliate, or by any person who 
controls or is controlled by him. Any re
ceipts of milk from other than his own 
farm that are disposed of through such 
a facility or on such routes will be in
cluded as though a receipt at his plant 
for the purpose of determining his status 
as a producer-handler.

Producer. The term “producer” de- 
finies those dairy farmers who constitute 
the regular source of supply for the mar
ket. The producer definition proposed 
herein follows closely the one proposed 
and supported by each of the merger 
proponents. It is virtually identical to 
the producer definitions in each of the 
four separate orders.

Producer status under the merged 
order should be provided for any dairy 
farmer who produces milk approved by 
a duly constituted regulatory agency for 
disposition as Grade A milk and whose 
milk is received at a pool plant directly 
from the dairy farmer or received by a 
cooperative association as a handler for 
farm bulk tank milk for delivery to a 
pool plant. Producer status also should 
be accorded such a dairy farmer who has 
an established association with the mar
ket and whose milk is diverted to nonpool 
plants for surplus disposal. To determine 
a producer’s association with the market 
and to insure the marketability of his 
milk in Grade A channels, it is reason
able to require that a dairy farmer’s milk 
be received at a pool plant at least once 
each month in order to be eligible for 
diversion to a nonpool plant.

A producer-handler, who would have 
exempt status under the order, is ex
cepted from the producer definition. In 
addition, provision must be made to pre
clude the possibility of a dairy farmer 
being a producer under two orders with 
respect to the same milk. In this regard, 
the producer definition should continue 
the provisions of the present orders that 
exclude ( l ) a  person with respect to milk 
which is received at a pool plant regu
lated under this order as diverted milk 
from a pool plant under another order 
if the dairy farmer whose milk is in
volved is a producer under the other 
order with respect to such milk and it is 
allocated to Class EE or Class in use 
under this order, and (2) a person with 
respect to milk which is diverted to an
other order plant from a pool plant regu
lated under this order if assigned to Class 
I milk under the other order.

Producer milk. The “producer milk” 
definition is intended to define that milk 
to be priced and pooled under the merged 
order. The definition adopted herein con

tains the basic features in the proposals 
by the merger proponents.

As provided herein, producer milk 
would include milk received directly from 
a producer at a pool plant by the plant 
operator, milk picked up at a producer’s 
farm during the month in a tank truck 
under the control of a handler that is 
received at a plant in the following' 
month, and milk of a producer that is 
received by a cooperative association as 
a bulk tank handler for delivery to a pool 
plant. Producer milk also would include 
milk of producers that Is diverted under 
specified conditions.

Producer milk should include milk 
picked up at a producer’s farm during 
the month in a tank truck owned and 
operated by, or under the control of, a 
pool handler but which is not received 
at a plant until the following month. 
Such milk should be considered as having 
been received by the handler in the 
month it is picked up at the producer’s 
farm and should be priced at the loca
tion of the plant where the milk is 
physically received in the following 
month.

Under the present accounting proce
dure in the respective orders, milk which 
is picked up at the farm in the current 
month, but which is not physically re
ceived at a plant until the following 
month, is treated as a receipt of pro
ducer milk in such following month. This 
procedure has presented substantial ac
counting problems, particularly when 
milk passes through a reload facility. In 
such instance, a portion of the pick-up 
tanker’s load may be transferred to an 
over-the-road tanker and delivered dur
ing the month, while the remainder of 
the load may he held at the reload facil-“ 
ity. While administrative guidelines have 
been adopted to insure uniform account
ing procedures for such milk throughout 
much of the Federal order system, the 
procedures have not fully resolved the 
accounting problems to the satisfaction 
of affected parties. Further, individual 
producers have not understood the de
ferred settlement which results when 
milk picked up in the current month Is 
not physically received at a plant during 
the month.

Dairy farmers need not be required 
to wait one and a half months before 
receiving the uniform price for milk that 
is picked up at their farms on the last 
day of a month but 1s not received at a 
plant until the following month. The 
accounting procedure will be simplified 
and should be more readily accepted if 
milk is pooled in all cases in the month 
in which it is picked up at the farm. Milk 
not physically received at a plant in the 
current month will be included in the 
responsible handler’s end-of-the-month 
inventory and will be priced at the loca
tion of the plant where the milk is phys
ically received in the following month. 
Since this milk normally will be received 
at a plant on the first day of the follow
ing month, the handler will know the 
location of the plant of actual receipt in 
time to include this information in his 
monthly report, which he is required to 
file by the 8th day of the following

month. If, however, none of the milk 
loaded into a pickup tanker is received 
at a plant, such milk will not be included 
in the responsible handler’s report and 
he will have no pool obligation on it. This 
conforms with the present provisions, 
which tie the producer milk provisions to 
receipt of such milk at a plant.

If the operator of a pool plant is the 
responsible handler, he will account for 
the producer milk which has not arrived 
at his plant by the end of the month as 
part of his end-of-the-month inventory 
and will be charged the Class III price 
in the month it is picked up at the farm. 
In the following month, this milk will be 
treated in the same manner as other fluid 
milk products he had in inventory.

If a cooperative association bulk tank 
handler is the responsible handler, such 
cooperative will account for the milk in 
transit as inventory at the Class III price 
and will be credited at the blend price. 
Additional conforming changes are 
needed to implement this procedure to 
insure that in the following month the 
cooperative is credited for its pool obli
gation in the preceding month on such 
milk. In such following month, this milk 
is included in the obligation of the pool 
plant handler who physically received it 
and he will account to the market ad
ministrator for this milk at the classified 
prices. Such monies would be deposited 
in the producer-settlement fund, but, 
since the milk was pooled in the preced
ing month, it would not be included in 
the pool computation of the current 
month.

NFO proposed that diversion limita
tions be set at the combined Class II and 
III utilization percentage for the same 
month of the preceding year. Proponent 
No. 1 proposed that diversion limits be 
set at 50 percent during the months of 
September through January and 70 per
cent in other months.

The diversion limits adopted herein 
are 50 percent during the months of Sep
tember through November and 70 per
cent in all other months. Although the 
Class I utilization can be expected to 
vary from year to year, in the most re
cent year the highest utilization occurred 
during the months of September through 
November. Accordingly, diversion limits 
should be lowest during those months 
since less milk is produced in excess of 
fluid needs at this time of year. More
over, these months best fit in with the 
pooling standards proposed. As discussed 
earlier, the months of high performance 
should also be the months of lower diver
sions. The months of September through 
November are those adopted for the 
highest pooling performance and, there
fore, should also be used for the lowest 
diversion limitation.

Since the market’s Class I utilization 
may vary from 50 percent in the fall 
months to 30 percent in the flush produc
tion months, the 50 and 70 percent limits 
adopted are well coordinated with the 
expected Class EE and HI utilization.

The proposal by NFO to use the com
bined Class n  and IH utilization for the 
same month of the preceding year should 
not be adopted for the same reasons ex-
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plained above with regard to pooling 
standards: namely, that the Iowa market 
is not expected to have the same stability 
in utilization as the larger Upper Mid
west market. Therefore, the combined 
Class II and III utilization of a year ago 
may not be a good reflection of this year’s 
supply-demand situation. While the 
same criticism would apply to the fixed 
percentages adopted here, we believe 
they are liberal enough to preclude any 
problems for the foreseeable future.

The diversion limits adopted are ap
plied as a percent of a handler’s total 
producer milk. Thus, individual pro
ducers may be diverted on an unlimited 
basis, except for the requirement that 
their milk be received at a pool plant 
at least once each month. Under these 
circumstances, it is unlikely that a han
dler would have any difficulty disposing 
of his surplus milk on a diversion basis.

The merged order should permit the 
proprietary operator of a pool plant to 
divert milk to any other pool plant for 
his (the diverting handler’s) account. 
Such treatment is necessary to assure 
proprietary handlers the same privileges 
accorded cooperative associations, who, 
as previously mentioned, operate pool 
plants in the four markets in direct com
petition with proprietary handlers.

Diversions between pool plants need 
not be allowed in the case of a plant op
erated by a cooperative association, since 
provision is already provided in the order 
for the cooperative to be a handler on 
milk shipped directly from producers’ 
farms to pool plants of other handlers. 
Further latitude in the handling of milk 
by a cooperative association is not 
needed.

The merged order should, in so far as 
possible, promote the most efficient han
dling of milk. To this end, the proprietary 
operator of a pool plant should be per
mitted to divert milk supplies to another 
pool plant and retain the producer milk 
status and payroll responsibility for such 
milk. Without such a provision, a han
dler wishing to retain his regular pro
ducers on his payroll for the entire 
month would have to physically receive 
the milk of such producers into his plant 
(so that it will be considered “producer 
milk” there), then pump it back into the 
truck, and deliver it to the other pool 
plant. Such milk would then be consid
ered a transfer from one plant to another 
with the transferor handler accounting 
to the pool for the milk and paying those 
producers as well.

This practice is obviously uneconomic, 
resulting in unnecessary andA costly 
movements of milk. In addition, the un
necessary pumping of milk is damaging 
to its quality. Permitting diversions of 
milk between proprietary pool plants will 
promote efficient handling of milk and 
also will facilitate more simplified ac
counting procedures on producer milk 
weights, butterfat testing, and payrolling.

A cooperative association spokesman 
testified to the desirability of recogniz
ing the transfer of milk through a pipe
line connecting a pool plant to an ad
joining or adjacent facility which is not 
approved for the handling of Grade A

milk, in lieu of transfer in a tank truck. 
The witness stated that recognition of 
pipeline transfers would promote efficient 
handling of milk and facilitate the use 
of storage capacity in the Grade A part 
of any such plant or complex.

It is essential to the proper operation 
of the order that movements ‘of milk be
tween plants be fully and accurately re
ported to the market administrator and 
that reported movements be readily veri
fiable. Transfers of milk through a pipe
line may not always be readily verifiable. 
Thus, the flexibility to be accorded han
dlers with respect to the manner of 
movement of milk is an administrative 
matter that may be left to the discretion 
of the market administrator.

As proposed by the merger proponents, 
all diverted milk for pricing purposes is 
treated as a receipt by the diverting han
dler at the location of the plant to which 
the milk was diverted. This treatment is 
presently applicable under two of the 
four separate orders and must be re
tained. The Act specifically provides for 
the pricing of milk “at the location at 
which delivery * * * is made.”

(b) Classification of milk. The uniform 
classification plan that became effective 
on August 1,1974 (as amended August 1, 
1975), for each of the orders under con
sideration should be continued under the 
merged order.
. All of the proponent cooperative asso
ciations supported the continuation of 
the current classification plan, which was 
developed on the basis of very extensive 
hearings that had been held on this issue 
relative to 39 orders. However, Prairie 
Farms Dairy, Inc., proposed certain 
modifications of the plan.

Prairie Farms proposed including cer
tain language that would have the effect 
of classifying certain products in the 
handler’s distribution system, such as 
packaged fluid milk products, as end-of- 
month inventory even though such prod
ucts had left the handler’s plant. A 
spokesman testified that such changes 
would complement their proposed defini
tion of route disposition.

As previously discussed, the route dis
position definition adopted herein would 
include fluid milk products held at a dis
tribution point (except a distribution 
point on the plant premises) of a han
dler at the end of the month. Such prod
ucts, accordingly, would receive a Class I 
classification.

Prairie Farms also proposed that fluid 
milk products disposed of for animal feed 
receive a Class m  classification “at any 
point of the handler’s distribution system 
if adequate records are maintained.” A 
spokesman testified that under some or
ders the market administrator requires 
that unsaleable products must be re
turned to the distributing plant to re
ceive a Class III classification.

To preserve the integrity of the order, 
disposition of fluid milk products in other 
than Class I use must be verifiable by 
the market administrator’s office. For 
verification purposes, it may be necessary 
that route returns or unsaleable products 
be brought back to the handler’s plant 
for reclassification in Class m. The pre

cise manner of handling such products 
should be left to the discretion of the 
market administrator, who has the over
all responsibility of administering the 
order.

Shrinkage. Shrinkage provisions for 
the merged order should be patterned 
after those presently in the Des Moines 
order, except for conforming modifica
tion to accommodate diversions between 
pool plants.

All of the proponents, except 'Prairie 
Farms, proposed the basic shrinkage pro
visions now in most Federal orders, in
cluding the four Iowa orders. These pro
visions provide a Class III shrinkage 
limit for fluid milk products lost either 
enroute from farm to plant or in plant 
processing. Excess shrinkage is classified 
as Class I use.

Essentially, a handler is given a 0.5 
percent Class III shrinkage limit for milk 
transported from producers’ farms to his 
plant and a 1.5 percent Class III shrink
age limit for fluid milk products proc
essed at the plant. If a cooperative is the 
handler on milk delivered from produc
ers’ farms, then the pool plant operator 
gets only a 1.5 percent shrinkage limit 
and the cooperative gets the other 0.5 
percent. The Class III shrinkage limit is 
also adjusted to reflect bulk transfers or 
diversions to other plants and bulk re
ceipts from other plants. No shrinkage 
limit is provided on certain categories 
of other source milk.

Prairie Farms proposed that all shrink
age experienced by a handler be classi
fied as Class I milk and that the handler 
receive a fixed money credit based on his 
total receipts. The money credit would 
be computed by multiplying the Class I 
differential by a factor of 0.02, 0.015, or
0.005 (to conform with the present divi
sion of shrinkage as between milk assem
bly and processing functions), and the 
resulting product would then be multi
plied by the hundredweight of milk re
ceived.

If a handler experienced the maximum 
shrinkage limit, there would be no differ
ence in the impact of the present and 
proposed treatment of shrinkage of pro
ducer milk (for the handlers not using 
other source milk). However, if a handler 
experienced less than the maximum Class 
III shrinkage now allowed, he would still 
get, under the proposal, the fixed maxi
mum credit allowance rather than a 
Class III classification of shrinkage based 
only on the actual shrinkage as under 
the present provisions. Accordingly, han
dlers could gain from the proposed pro
vision to the extent that they receive an 
allowance for shrinkage which they did 
not incur. However, the proposed pro
visions would establish a shrinkage limit 
on other source milk, such as other order 
milk and unregulated supply plant milk 
for which Class H and Class III classifi
cation is requested. This could impose a 
greater obligation on handlers than pres
ently.

Proponent contended that the proposed 
shrinkage provision would encourage a 
handler to better account for all milk 
product disposition. This would seem to 
be the case only with respect to use of 
other source milk on which no shrinkage
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limit is now provided under the orders. 
The proposed provision would encourage 
handlers to better account for receipts 
of other source milk since any amouht 
of disappearance of such milk in excess 
of 2 percent would be priced as Class I 
milk compared to Class HI under the 
present provisions. With respect to re
ceipts of producer milk, it appears there 
would be no greater incentive than now 
to fully account for disposition of fluid 
milk products that would be a Class I use, 
but there would be a greater incentive, to 
account for disposition in Class II or III 
use in the case of a handler with less 
than 2 percent of his milk unaccounted 
for because Whatever was unaccounted 
for would be priced as Class I and thereby 
increase his pool obligation. For a han
dler with 2 percent or more shrinkage, 
there would be no change in the incentive 
for a handler to better account for pack
aged fluid milk product disposition, as in 
either case unaccounted for milk would 
be priced as Class I.

Proponent also proposed that shrink
age be accounted for on a product pounds 
basis as opposed to the present skim milk 
and butterfat basis. This would be work
able so long as handlers experienced only 
shrinkage of milk receipts, since the-price 
difference between a hundredweight of 
Class I and Class III skim milk is the 
same as the price difference between a 
hundredweight of Class I and Class III 
butterfat. Therefore, it makes no differ
ence whether the shrinkage is accounted 
for on a skim milk and butterfat basis 
or on a product pqund basis. In actual 
practice, however, handlers sometimes 
experience overages (i.e., have greater 
disposition of skim milk or buttterfat 
than reported receipts) which are offset 
by any shrinkage in the plant. Since a 
hundredweight of butterfat has a far 
higher value than a hundredweight of 
skim milk, it would not be appropriate to 
offset an overage of butterfat with a 
shrinkage of skim milk, which could re
sult from not accounting for disappear
ance of milk on both a skim milk and 
butterfat basis.

Adoption of the proposed shrinkage 
provisions could result in a handler being 
charged the Class I price on shrinkage 
of other source milk that he accepted for 
allocation to Class II or Class III use and 
also could result in a handler not making 
full payment for an overage of butterfat. 
Therefore, the proposal should be denied.

(c) Class I price and location adjust
ments. The Class I price in the Iowa 
marketing area should be the basic for
mula price for the second preceding 
month plus $1.40. It should continue to 
be announced on the-fifth day of the 
preceding month.

Three pricing zones should be defined 
for the purpose of determining plant lo
cation adjustments. The accompanying 
map illustrates these zones.

Zone I should include all of the terri
tory, both inside and outside the market
ing area, not included in Zones 2 and 3. 
No location adjustmént should apply in 
this territory.

Zone 2 should include the Iowa coun
ties of Marshall, Tama, Benton, Linn,

Poweshiek, Iowa, Johnson, Jones, Clin* 
ton, Cedar, Scott, Muscatine, Keokuk, 
Washington, and Louisa, and also the Il
linois counties of Rock island, Henry and 
Mercer. A minus location adjustment of 7 
cents should apply in Zone 2.

Zone 3 should include the Iowa counties 
of Alamakee, Black Hawk, Bremer, Bu
chanan, Butler, Cerro Gordo, Chickasaw, 
Clay, Clayton, Delaware, Dickinson, Du
buque, Emmet, Fayette, Floyd, Franklin, 
Grundy, Hamilton, Hancock, Hardin, 
Howard, Humboldt, Jackson, Kossuth, 
Mitchell, Palo Alto, Pocahontas, Webster, 
Winnebago, Winneshiek, Worth, and 
Wright; the States of Minnesota and 
Wisconsin; and that portion of Illinois

The Class I differential under the 
Cedar Rapids-Iowa City order is $1.33. 
For plants located between 50 and 65 
miles of the nearer of Cedar Rapids or 
Iowa City, the Class Iprice is reduced by 
10 cents and by an additional 1.5 cents 
per 10 miles beyond 65 miles.

The Class I differential for the Quad 
Cities-Dubuque market is also $1.33. It 
is reduced by 10 cents in Dubuque and 
Jackson Counties and in East Dubuque, 
Illinois. There are various plus and minus 
location adjustments in areas outside the 
marketing area.

The North Central Iowa marketing 
area is now divided into four pricing 
zones. The Class I differential in Zone I 
is $1.25. In the remaining three zones, it 
fs adjusted to $1.33, $1.20, and $.15. At 
locations outside the marketing area that 
are more than 65 miles from the nearer 
of Fort Dodge, Marshalltown, Mason 
City, and Waterloo, there is a location 
adjustment of minus 10 cents for the first 
65 miles and an additional 1.5 cents per 
10 miles thereafter.

The heaviest milk production in the 
Upper Midwest stretches from central to

north of Interstate 80. Location adjust
ments in Zone 3 should be based on mile
age from three basing points—Ames, 
Marshalltown, or Cedar Rapids, Iowa. 
The location adjustment would be com
puted by subtracting 7 cents and an ad
ditional 1.5 cents per 10 miles that a 
plant is located from the nearer of the 
Post Offices in Ames, Marshalltown, or 
Cedar Rapids.

Presently, the Class I differential under 
the Des Moines order is $1,40. For plants 
located outside the marketing area and 
betwen 60 and 75 miles from Des Moines 
or Ottumwa, the Class I price is reduced 
by 10 cents and by an additional 1.5 cents 
per 10 miles beyond 75 miles.

southeastern Minnesota into northeast
ern Iowa and into southern and central 
Wisconsin. When local market supplies 
are inadequate for Class I needs, it is this 
heavy production area that must be con
sidered the prime reserve supply area. 
In fact, as mentioned earlier, significant 
quantities of milk for the Iowa markets 
already come out of southeastern Min
nesota and western Wisconsin.

In order to encourage milk to move 
from production areas to consumption 
areas, prices must be aligned so as to 
cover transportation costs associated 
with distance and provide a favorable re
turn compared to alternative local manu
facturing outlets or other fluid markets. 
A differential of $1.40 in the base zone 
for the Iowa marketing area will provide 
the necessary economic incentive to at
tract the needed supplies. As indicated, 
this is the Class I differential presently 
applicable in the Des Moines market.

The National Farmers Organization 
proposed a pricing structure comprised 
of four pricing zones with Class I differ
entials ranging from $1.50 in southern 
Iowa and Missouri to $1.26 in Minnesota

PLANT LOCATION ADJUSTMENTS - IOWA MARKETING AREA 

□  ZONE 1, No adjustment 

S  ZONE 2, Minus 7 cents

n  ZONE 3, Minus 7 cents and minus 1,5 cents per 10 miles from nearer of Ames, Marshalltown, 

or Cedar Rapids
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and Wisconsin. However, in its brief, NFO 
modified this proposal to include six pric
ing zones, with Class I  differentials rang
ing from $1.50 in the southern half of 
Iowa to $1.06 in Minnesota and Wiscon
sin.

Hie NFO proposal, as modified, should 
not be adopted. The proposal would in
crease the Class I differential from $1.40 
to $1.50. This increase cannot be justified 
on the basis of this record. There was 
no evidence to suggest that such an in
crease was necessary to insure an ade
quate supply of milk for the Iowa market, 
which in 1975 had a Class I  utilization 
slightly above 50 percent. As noted in the 
discussion on pooling standards, substan
tial quantities of milk are already avail
able in Iowa for the fluid market.

Although the NFO proposal is struc
tured to provide location adjustments 
that would align prices with neighboring 
markets, the price-breaks between zones 
are of necessity rather large (23 cents be
tween zones III and IV, for example). 
Such a large change in price might un
duly influence plant location and milk 
movements merely to take advantage of 
a higher price zone. This would be dis
ruptive to orderly marketing.

Because any zone pricing involving 
only a few zones north into Minnesota 
and Wisconsin would—even with a Class 
I  differential of $1.40—involve rather 
large price increments, a zone pricing 
structure based on 10 mile increments 
should be adopted for the heavy milk 
production area in northeastern Iowa 
and farther north into Minnesota and 
Wisconsin.

The pricing structure adopted hereto 
is very similar to that proposed by Pro
ponent No. l. However, Zone 1 as adopted 
herein does not include Poweshiek 
County, as proposed by Proponent No. 1. 
Poweshiek County should be excluded 
from Zone 1 because geographically it is 
located about the same distance from 
the main production area for the market 
as are plants in the Zone 2 suggested by 
proponents.

The president of Boone Dairy, speaking 
also on behalf of Boyd’s Dairy at Boone, 
Iowa, proposed that Boone and Story 
Counties be priced 15 cents below the 
price to the Des Moines area. He testified 
that, prior to December 1971, Boone and 
Story Counties were priced 10 cents below 
Des Moines. However, at a public hear
ing held to April of 1971 it was proposed 
that this minus location adjustment be 
removed! Since there was no opposition 
to this proposal, the minus 10 cents was 
rempved effective December 1,1971.

The witness testified that he and other 
handlers to Boone and Story Counties 
erred in not being present at the April 
1971 hearing. He contends that, to any 
event, the decision based on that hearing 
does not give any material reasons for 
the change. By contrast, he cited an April 
1969 decision which defends and reaf
firms the need for a minus 10-cent loca
tion adjustment to Boone and Story 
Counties.

This handler testified that he distrib
utes only to Boone and Story Counties 
and that he competes extensively with

■handlers to the north of him. He cited 
handlers in Rochester, Waterloo, Oma
ha, and Des Moines with whom he com
petes. He contends that the present and 
proposed, pricing structure would put 
him at a competitive disadvantage with 
respect to his major competitors from 
-the north.

On the basis of this record, it is con
cluded that the price in Boone and Story 
Counties should be the same as the price 
at Des Moines, about 40 miles south of 
Boone.

The primary contention of the Boone 
handlers is that the current and pro
posed pricing structure puts them at a 
competitive disadvantage with plants to 
the north of them. In particular, they 
cited a plant at Rochester, Minnesota, 
and one at Waterloo, Iowa.

It is widely accepted that the cost of 
transporting packaged fluid milk prod
ucts is at least the 1.5 cents per hundred
weight per 10 miles location adjustment 
rate provided under the order and prob
ably more than that. Under the Upper 
Midwest order, the Rochester plant has 
a Class I differential of $1.12 per hun
dredweight. Since Rochester is about 200 
miles from Boone, the cost for transport
ing milk from Rochester to Boone is at 
least 30 cents per hundredweight. Thus, 
the Rochester plant has an effective 
Class I differential of $1.42 at Boone, 
compared to Boone’s Class I  differential 
of $1.40 under the Des Moines order.

Waterloo is approximately 110 toiles 
from Boone. The Class I differential at 
Waterloo is presently $1.25. Adding 
transportation at 1.5 cents per 10 miles, 
the Waterloo plant has an effective Class 
I differential cost of $1.41 at Boone.

These figures, which must be consid
ered minimum costs, clearly refute the 
Boone spokesman’s argument that the 
order prices put Boone at a disadvantage 
with its competition from the north. If 
competing handlers have a competitive 
advantage over Boone Dairy, it is likely 
that economies of large scale operation 
is the reason for it and not the minimum 
Class I price under the order.

The Boone witness did not know how 
his proposed 15-cent price reduction 
would affect his procurement of milk. 
However, it is certainly doubtful that 
the handler could procure his supply of 
milk at 15 cents per hundredweight un
der the price at Des Moines, since the 
cooperative which supplies him has the 
option of delivering the milk to Des 
Moines. Therefore, even if  the order price 
were reduced, as he suggests, in all prob
ability he would still have to pay an 
effective prioe to the co-op equal to what 
he is paying now.

As mentioned above, the witness cited 
a 1969 decision which removed a minus 
10-cent location adjustment in all of 
the counties in the Des Moines market
ing area with the exception of Boone 
and Story Counties. At the time of that 
hearing, there was a handler at Fort 
Dodge, in Webster County (directly 
north of Boone County), regulated un
der the North Central Iowa order, and 
there were two handlers at Ames, in 
Story County. A handler at Marshall

town, in Marshall County (adjacent to 
Story County) competed with the Ames 
handlers to Ames. The Marshalltown 
handler had a prioe under the North 
Central Iowa order that was 5 cents 
lower than the Des Moines order price 
at Ames. The transportation from Mar
shalltown to Ames was equal to about 
6 cents Ter hundredweight. Therefore, 
to remove the minus 10-cent location 
adjustment in Story County at the time 
of the 1969 hearing would have put the 
Ames handlers at a competitive disad
vantage with respect to the Marshall
town handlers.

A similar situation existed with respect 
to the Boone handlers. The Fort Dodge 
handler, who by the 1971 hearing had 
gone out of business, had a Class I price 
that was 10 cents below the price at 
Boone. The distance from Fort Dodge to 
Boone is 50 miles, which would support a 
transportation allowance of about 7.5 
cents. If the minus 10-cent location ad
justment had been removed from Boone 
County at that time, the Boone handlers 
would have been at a serious price dis
advantage with respect to the Fort Dodge 
handler. It was primarily for this rea
son—competition among handlers—that 
the minue 10-cent location adjustment 
was not removed from Boone and Story 
Counties.

By 1971, the situation had changed 
considerably. The two Ames handlers and 
the Fort Dodge handler were no longer 
in business. Thus, the competive situation 
was substantially different at the time a 
Des Moines handler proposed at the 1971 
hearing that Boone and Story Counties 
be includde in the base zone (i.e., remov
ing the 10-cent location adjustment). 
The 1971 amendments resulting from 
that hearing removed the 10-cent loca
tion adjustment from Boone and Story 
Counties. Hie change in price was de
liberate and was supported by evidence 
and was not an oversight as suggested by 
the Boone handler.

Zone 2 adopted herein differs from the 
proposed Zone 2 by the exclusion of Jack- 
son County.

There is one pool distributing plant in 
Jackson County in Maquoketa. Jackson 
County, presently part of the Quad 
Cities-Dubuque marketing area, has an 
adjusted Class I differential of $1.23. Pro
posal #1 would increase the differential 
to $1.33. Since Jackson County is close 
to the heavy milk production area in 
northeastern Iowa, there is no need to 
increase the Class I price 10 cents in this 
county to insure an adequate supply of 
milk for the Maquoketa handler. More
over, since Jackson County borders on 
the Chicago Regional market, which has 
an adjusted Class I differential of $1.10 
in adjacent Jo Daviess County, a dif
ferential of $1.33 in this county would 
clearly worsen price alignment between 
the two orders. For these reasons, Jack- 
son County should be included in Zone 3. 
At Maquoketa, Iowa, the Class I differen
tial under the merged order thus would 
be $1.24, one cent more than it is now 
under the Quad Cities-Dubuque order. ;

Proponent #1 proposed a location ad
justment of minus 15 cents in their Zone

FEDERAL REGISTER, VOL. 42, N O . 4— THURSDAY, JANUARY 6, 1977



PROPOSED RU1ES 1371

3, which included a band of 13 counties 
directly north of their Zone 2. They pro
posed a fourth zone, comprised of six 
counties directly north of Zone m , that 
would carry a location adjustment of 
minus 20 cents.

The location adjustments adopted 
herein do not differ appreciably from 
those proposed by Proponent #1 but do 
provide a more gradual decline, thereby 
eliminating large price-breaks at county 
lines. A breakdown of the adjusted Class 
I differential at present, as proposed, 
and as adopted herein at various loca
tions is shown in the following table:
T able 4.— Adjusted class I  differential—  

~Iowa market

Location Pres
ently

P$r
proposal 

No. 1

Per
NFO
pro
posal

As
adopted

Des Moines.. 1.40 1.40 1.50 1.40
Pella................... 1.40 1.40 1.50 1.40
Ottumwa...... ...... 1.40 1.40 1.50 1.40
Corydon_______ 1.40 1.40 1.50 1.40
Boone_________ 1.40 1.40 1.60 1.40
Marshalltown___ 1.33 1.33 1.35 1.33
Cedar Rapids---- 1.33 1.33 1.35 1.33
Iowa City--------- 1.33 1.33 1.35 1.33
Quad Cities......... 1.38 1.33 1.35 1.33
Maquoketa-------- 1.23 1.33 1.35 1.24
Dubuque_______ 1.23 1.25 1.35 1.225
Waterloo...... .— 1.25 1.25 1.35 1.24
Stacy ville............ 1 165 1.20 "  1.35 1.165

For a plant located outside the Iowa 
marketing area, inside some other Fed
eral order marketing area, Proponent #1 
proposed a Class I location adjustment 
that would result in the same price under 
the Iowa order as would be applicable 
under the order in which the plant was 
located. For a plant located outside of 
any Federal order marketing area, pro
ponent proposed a minus location adjust
ment at the rate of 1.5 cents per 10 miles 
from the nearer of De? Moines, Daven
port, or Waterloo.

As adopted herein, plants that may be 
located in lower priced marketing areas 
would be located in Zone 3 and would, 
accordingly, have a minus location ad
justment based on the distances from 
Ames, Marshalltown, or Cedar Rapids. 
All locations that are not included within 
Zones 2 or 3 would be included in Zone 1, 
with no location adjustment applicable.

The Class I price adopted herein for 
the merged order is the price that is con
sidered necessary to attract adequate 
milk supplies to the market for fluid use. 
However, because milk supplies often 
must be moved from distant supply plants 
to the market center, it is necessary to 
adjust the Class I price downward at 
such plants because of the costs involved 
in moving the. milk. Without such ad
justments, distributing plant operators 
could not attract the milk to the market 
center unless they assumed the cost of 
transporting the milk. This would place 
such handlers at a competitive disad
vantage relative to other handlers at the 
market center who receive milk directly 
from producers and who thus do not 
incur the additional transportation costs.

Customarily, Class I prices under the 
Iowa orders have been reduced at dis
tant plants irrespective of their location. 
Under the merged order, however, down

ward adjustments should be applicable 
only in those areas from which milk sup
plies logically would be drawn for the 
Iowa market. Milk supplies in Minnesota, 
Wisconsin, and northeastern Iowa are 
very heavy, while in areas south and west 
of Iowa milk supplies are generally much 
less plentiful. Thus, Iowa handlers should 
not be encouraged to procure milk from 
plants in these tighter-supply areas 
through the application of minus loca
tion adjustments. In the interest of mar
keting efficiency, any available milk sup
plies in the southern and western areas 
should be encouraged to move to those 
markets that are more distant from the 
heavy production areas than is the Iowa 
market.

Although Proponent #1 proposed that 
plus location adjustments be applicable 
in areas generally south and west of the 
Iowa market, the record does not indicate 
a need at this time for adjusting the 
Class I price upward in these areas. 
Presently, none of the plants now pooled 
under the four Iowa orders is located 
south or west of the marketing area 
adopted. Moreover, because the Class I 
prices in the southern and western areas 
are generally higher than the Class I 
price for the Iowa market, distributing 
plants in these areas normally would not 
be expected to become'associated with 
the Iowa market to the extent that they 
would become pooled under the Iowa 
order.

Should such a plant become regulated 
by the Iowa order, it is reasonable to 
expect that the plant operator would 
have to pay more than the base zone 
Class I price to obtain a supply of milk 
on a normal and regular basis. The 
handler would still be competing with 
nearby handlers for milk supplies and 
presumably would have to pay the 
higher price prevailing in his local area. 
On this basis, the Class I price applicable 
under the Iowa order in areas to the 
south and west of the Iowa marketing 
area perhaps should be comparable to 
the Class I prices prevailing in those 
areas. From an administrative stand
point, however, it is difficult to provide 
under the Iowa order a broad price 
structure that would parallel the prices 
prevailing at various locations in the 
southern and western areas. Thus, in the 
absence of testimony with respect to spe
cific plant locations that require special 
consideration at this time, it is prefer
able that no plus adjustments be estab
lished under the order for areas south 
and west of the central market.

To encourage efficient movement of 
milk between plants under Federal or
ders, it is generally necessary, either 
through the allocation procedure in the 
assignment of milk receipts to classes of 
utilization or in the application of loca
tion adjustment credits, to protect the 
pool from bearing the costs of unneces
sarily moving milk to the central market 
for other than Class I use. In the Iowa 
markets, this has been done by assigning 
location adjustment credits for Class I 
milk transferred between pool plants 
first to the transferor plants at which 
the least location adjustment applies 
and then in sequence to plants hav

ing the next least location adjust
ment (or the next highest price). This 
procedure is intended to encourage milk 
to come from the closest sources of pro
duction.

Proponent No. 1 testified in opposition 
to the present procedure. The coopera
tives object to the amount of location 
adjustment credits assigned and to the 
manner in which they are assigned.

With regard to the first point, a 
spokesman presented data showing the 
unavoidable Class n  and Class III utili
zation associated with Class I use at the 
Land O’Lakes, Cedar Rapids, Iowa, dis
tributing plant during the period from 
March 1975 through February 1976. 
There were four types of non-Class I 
uses involved: (1) Disposing of excess 
cream resulting from standardization of 
milk to a lower fat content than that of 
milk received from the farm: (2) route 
returns that were disposed of for animal 
feed; (3) inventory variation (fluid milk 
products that are classified as Class III 
because they are in inventory at the 
end of the month); and (4) shrinkage.

The witness testified that an allowance 
should be provided for this unavoidable 
Class II and III utilization based on the 
highest possible unavoidable Class n  and 
III use tiiat might be experienced in a 
plant. He computed this figure by taking 
the highest percentage use in each of the 
four categories for the 12-month period 
and arrived at a potentially unavoidable 
Class II and IH use of 11.25 percent of 
Class I sales. The monthly unavoidable 
Class II and III use for this period 
ranged from 2.6 to 9.9 percent of Class I 
sales.

The witness also testified that the un
avoidable Class n  and HI uses at the 
Cedar Rapids plant might be understated 
for a variety of reasons. Therefore, he 
proposed that an allowance of 15 percent 
be provided for unavoidable Class n  and 
III utilization.

Presently, no allowance for unavoid
able Class II and i n  utilization is pro
vided under Orders 63 and 78; an allow
ance of 5 percent is provided under 
Orders 70 and 79.

It is concluded on the basis of the evi
dence presented that an allowance of 10 
percent should be provided under the 
merged order. A 10 percent allowance 
should accommodate the necessary Class 
II and III use experienced by most plants 
in the market. Ah allowance above 10 
percent, as proposed, is clearly excessive 
and should not be adopted.

The second objection voiced by the 
witness was the manner in which the lo
cation adjustment credits were allocated. 
Under the Des Moines order, Class I 
location adjustment credits are deter
mined by first Subtracting receipts from 
unregulated supply plants and other 
order plants that are assigned a Class I 
classification and then subtracting from 
the remaining Class I use at the trans
feree-plant receipts from producers and 
from cooperative associations acting as 
handlers on bulk tank milk.

The remaining Class I milk is then 
allocated to transferor-plants, allocating
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it first to the closest plant and then to 
progressively more distant plants until 
all of the Class I milk is allocated.

Opponents of this procedure argued 
that all bulk receipts of milk at the plant 
should share pro rata in the plant’s Class 
I utilization. It was charged that the 
present procedure gives preference to 
receipts from unregulated supply plants 
and other order plants.

Presently, the Des Moines order does, 
in fact, assign Class I milk first to bulk 
receipts from unregulated supply plants 
and other order plants in computing lo
cation adjustment credits. However, it 
should be noted that, under the alloca
tion provisions of the of der, such receipts 
are allocated pro rata to the classes of 
utilization in the transferee-plant. Ac
cordingly, such other source milk does 
not receive a disproportionate share of 
the Class I utilization, as charged.

The milk received directly from pro
ducers and cooperative associations does 
receive a priority assignment to Class I  
for location adjustment credit purposes, 
though, since 100 percent of these re
ceipts are subtracted from the remain
ing Class I milk at the transferee-plant 
prior to assignment of receipts from 
transferor pool plants. The allowance for 
10 percent unavoidable Class 31 and HI 
use at the transferee-plant, however, 
should facilitate the transportation of 
supply plant milk needed at distributing 
plants for Class I use.

The aggregate amount of Class I  milk 
assigned to transferor pool plants for lo
cation adjustment credit purposes should 
be prorated to each transferer pool plant 
based on the proportion of receipts from 
each plant. This will assure that each 
transferor pool plant gets a proportion
ate share of the Class I location adjust
ment credits, instead of, as presently be
ing done, giving preference first to the 
closest plant and then to successively 
more distant plants.

The latter procedure was adopted to 
encourage milk to come from the closest 
sources of production, thereby eliminat
ing unnecessary transportation. However, 
changes in milk marketing have made 
this procedure impractical and inappro
priate for the merged Iowa market.

Whereas, in the past, a handler would 
bottle a fairly even amount o f  milk six 
or seven days a week, now handlers bottle 
on only 4 or 5 days a week, and there is 
a wide variation in the amount bottled 
from one day to the next. Accordingly, 
on certain days handlers may require 
more milk than can be supplied from the 
nearest supply plant. However, if a han
dler purchases milk from more than one 
supply plant, the more distant supply 
plant may not be allocated its propor
tionate share of Class I location adjust- 
met .credits. 'To avoid this problem, a 
handler would have the incentive to pur
chase all of his milk from a larger, but 
more distant, supply plant, thereby being 
assured that all of the milk purchased 
from the supply plant would get the 
maximum amount of Class I location ad
justment credits available. Under these 
cirumstances, the provision now in the 
orders would result in greater transpor-
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tation costs from the pool—exactly the 
opposite o f  what it is intended to do.

The pro rata assignment of location 
adjustment credits will provide greater 
equity for milk trasferred from supply 
plants to distributing plants because all 
plants will share equally in the Class 
I location adjustment credits, regardless 
of their location. Since supply plant pool
ing standards may be met by direct de
liveries from producers’ farms, it may 
be presumed that, When milk is trans
ferred to pool distributing plants, such 
transfers reflect a need for milk that can 
not otherwise be met. In view of this, the 
interest of both handlers and producers 
will best be served by providing for equal 
treatment to all supply plants that ship 
milk to a pool distributing plant.

Mississippi Valley Milk Producers As
sociation, in its brief, urged that the 
allowance for location adjustment credits 
be increased to 125 percent of the Class 
I milk in the plant to accommodate 
‘ ■companion products” (products other 
than fluid milk products) that are also 
produced by handlers to augment area 
needs of consumers. MVMPA stated that 
the allowance of 15 percent above Class
I proposed at the hearing will pot ade
quately serve the market and may re
strict unnecessarily the movement of 
milk to market, presumably because the 
allowance will not provide transportation 
credits for milk Intended for Class n  and 
HI use.

Only that milk needed for Class I use 
should be encouraged to move from pro
duction areas to bottling plants. That is 
why location adjustments for handlers 
apply only on Class I milk. No location 
adjustments are applied to Class II and 
Class IH milk, so as not to encourage 
the movement of milk for such uses. 
Rather than be processed at the city, 
manufactured produets should be proc
essed and packaged near procurement 
areas and transported to the central mar
ket in finished form, since it is cheaper 
to transport these products in packaged 
form than to ship the bulk milk neces
sary to manufacture them.

It has been argued by Mississippi Val
ley and others, however, that Class II 
products are part of a handler’s regular 
product line. Many handlers expect to 
receive a regular supply of milk for Class
II use as well as Class I.

It would not be appropriate under the 
order to encourage the movement of milk 
to the city for Class II use unless han
dlers paid for such transportation under 
the order. Otherwise, the handlers would 
get free transportation o f  this milk at the 
expense of all producers in the market. 
If handlers want milk at deficit produc
tion locations for Class H use, they 
should be willing to pay for it, either un
der the order or outside the.order. Under 
the order, this could be accomplished by 
substantially increasing the Class H 
price. Location adjustments could then 
be incorporated in the order to accom
modate the movement of milk for this 
use. Any further accommodation for the 
movement of milk for Class II use should 
be accompanied by some restructuring of 
the classification and pricing provisions

for such milk under the order, which Is 
beyond tiie scope of this hearing.

Pricing milk not needed for Class I use. 
The Class H  price under the merged 
order should be the basic formula price 
for the month plus 10 cents. The Class 
IH price should be the basic formula 
price for the month. These prices should 
be announced by the 5th day after the 
month to which they apply.

These prices were proposed by all of 
the proponent organizations and are now 
applicable under each of the orders to be 
merged. They were adopted for all of 
these orders in conjunction with the 39- 
market classification proceedings re
ferred to earlier in this decision and are 
appropriate for the identical reason for 
which they were adopted in the separate 
orders.

Butterfat differential. A single butter- 
fat differential should apply under the 
merged order. It should be computed by 
multiplying the average Chicago 92-score 
butter price for the month by 0.115 and 
rounding such amount to the nearest 0.1 
cent. The differential should he an
nounced by the market administrator by 
the 5th day after the end of the month in 
which it applies. This differential is now 
applicable under the separate orders and 
was adopted in conjunction with the uni
form classification plan now in use.

Land O'Lakes proposed that the but- 
terfat differential be reduced to 10.5 per
cent of the Chicago 92-score butter price. 
No other parties supported the proposal 
either at the hearing or in the briefs that 
were filed. NFO opposed the reduction 
its brief.

LOL spokesman testified that the btrt- 
terfat differentials now under the sepa
rate orders price surplus cream con
siderably higher than its market value. 
He presented a table showing that LGL’s 
Cedar Rapids plant I6st from $1.86 to 
$4.26 per hundredweight on its sales Of 
surplus cream between January and De
cember of 1975. He also presented a table 
showing the effect of his proposed lower 
butterfat differential for the same period. 
With a butterfat differential of 10.5 per
cent of the Chicago 92-score butter price, 
LOL would have lost as much as $1.71 per 
hundredweight in January 1975 and 
would have gained up to $1.66 per hun
dredweight during December 1975.

The witness stated that a fluid milk 
handler buying whole milk is at a dis
advantage compared to one who buys 
skim milk since the former must absorb 
a loss on the cream portion of his milk. 
He acknowledged, however, that LOL 
charges over-order prices on skim milk 
sold to handlers which would reduce this 
advantage.

The testimony given by the witness 
raises some serious questions about the 
appropriateness of the present butterfat 
differential in this area of the country. 
It would appear that, if it were not for 
other overriding considerations that re
late to this issue, some reduction in the 
butterfat differential could be justified 
based on his testimony. However, other 
factors must also be considered, such as 
the wide-ranging repercussions such a 
change would have on intermarket com
petition.
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Since the market for butter, nonfat 
dry milk, and cheese is national in scope, 
handlers in surrounding markets would 
be adversely affected by such a change 
since it would give handlers in the Iowa 
market a competitive advantage with 
respect to milk products testing above
3.5 pecent butterfat. Similarly, handlers 
manufacturing products that require 
milk testing below 3.5 percent butterfat 
would be at a competitive disadvantage 
compared to handlers in other markets 
because the cost of milk with less than
3.5 percent butterfat would be increased.

The matter of the appropriate butter
fat differential was an issue dealt with 
fully in the 39-market proceedings men
tioned earlier. Although the present rec
ord indicates that some reduction in the 
buttèrfat differential might be appro
priate, such a modification must be ac
complished on a regional or national 
basis if orderly marketing is to be main
tained.

(d) Distribution of Proceeds to Pro
ducers. A marketwide pool should be pro
vided under the merged order as a means 
of equitably distributing among all pro
ducers in the market the total proceeds 
derived from the sale of producers’ milk 
by all regulated handlers. Under market
wide pooling, one uniform price, adjusted 
for location of the plant to which the 
milk was delivered, is paid to all pro
ducers regardless o f  how a particular 
producer’s milk is used by the handler 
to whom it is delivered. By receiving pay
ment at the market uniform price, each 
producer shares equally in the higher
valued Class I milk of the market as well 
as in ihe lower-valued Class II and Class 
m  uses of milk. This type of pooling is 
now being used in three of the four Iowa 
orders and was supported by all parties 
of interest for use under the merged 
order.

Hie North Central Iowa market is now 
an individual handler pool. As such, a 
uniform price is computed for each han
dler based on the utilization of his milk.

This type of pooling would be contrary 
to the proposals and testimony offered 
by all of the interested parties involved. 
One of the primary reasons for the merg
er is that a broad sharing of returns 
is needed for producers supplying han
dlers in this common procurement and 
marketing area. This can only be accom
plished through a marketwide pool.
Computation and. Announcement of 

Uniform P rice

A uniform price to producers should 
be computed for each month by the mar
ket administrator and announced by the 
12th day of the following month.

Presently, all four individual orders 
provide for announcement of the previ
ous month’s uniform price by the 10th 
day of the month. Proponent #1  recom
mended extending the announcement 
date by two additional days to com
pensate for the additional day given to 
handlers in filing reports of receipts and 
utilization and also to allow the market 
administrator one additional day to com
pute the uniform price. This proposal 
should be adopted.

NFO proposed computation of a uni
form price based on estimated pool 
values. This type of provision was 
recently incorporated in the new Upper 
Midwest order. Its principal advantage is 
that it allows somewhat earlier an
nouncement of the uniform price, since 
the market administrator does not have 
to wait until all reports are processed.

This provision should not be adopted 
for the merged Iowa market because of 
the much greater chance for error in 
esstimating a price for this much smaller 
market. While the Upper Midwest mar
ket has in excess of 400 million pounds of 
milk per month, the Iowa market will 
average only slightly more than 100 mil
lion pounds per month. Combined with 
the higher Class I price and Class I util
ization for the Iowa market, this makes 
it much more difficult to accurately esti
mate the uniform price. For these rea
sons, this procedure should not be 
adopted for the Iowa market.
- Proponent #1 proposed a provision 
that is not presently in the separate or
ders which would allow the market ad
ministrator to include in his computation 
of the uniform price the report of a han
dler who has not made payment to the 
producer-settlement fund for the preced
ing month if the unreserve cash balance 
in the producer-settlement fund is not 
less than two cents per hundredweight. A 
witness testified that this language is in
tended to prevent complete depletion of 
the producer-settlement fund in the 
event a handler defaults on his pay
ments.

Presently, the orders exclude from the 
current month’s pool computation the 
reports of handlers who failed to make 
payments to the producer-settlement 
fund for the preceding month. The pro
posal would include those reports if there 
is two cents per hundredweight unre
served cash balance in the producer- 
settlement fund.

Technically, the present provision of 
the orders would exclude a handler from 
the pool, even though he owed only a very 
small amount to the producer-settlement 
fund. Such obligation could have re
sulted in an error discovered during audit 
of the handler’s records.

No purpose is served in excluding a 
handler’s report from the pool computa
tion, except to guard against depletion 
of the fund to where obligations from the 
fund cannot be paid in the event the han
dler defaults on his obligation. The pro
posed two-cent per hundredweight bal
ance provides sufficient safeguard to pre
clude this from happening.

Payments to producers. The merged 
order should continue to require han
dlers to make payments to cooperative 
associations and producers for milk re
ceived. This is now the method of pay
ment under each of the four orders.

Proponent #1  proposed a payment 
plan whereby all handlers receiving milk 
from a cooperative association would pay 
their total pool obligation for such milk 
to the market administrator who, in turn, 
would pay the cooperative associations. 
Under their plan, proprietary handlers 
who have not been delinquent in their

payment obligations under the order 
would be allowed to pay their nonmem
ber producers if a cooperative association 
is not collecting payment on their behalf.

Proponents’ witness testified that their 
proposal would provide handlers with a 
stronger incentive for making prompt 
payment of their order obligations be
cause handlers tend to pay the Market 
Administrator on a timely basis. He 
stated that late payments by certain 
handlers could result in an inequitable 
situation for thosq handlers making 
timely payments because the delinquent 
handlers are using money due producers 
to overcome cash-flow problems, while 
the prompt handlers with similar prob
lems must borrow money or use their own 
capital.

The witness also testified that the pro
posed payment procedure would make 
it easier for the market administrator to 
enforce timely payments to producers. 
Proponents contend that their proposal 
would strengthen the position of the 
market administrator considerably in 
any legal proceeding involving payment, 
since the amount owed would be to the 
producer-settlement fund.

In support of their proposal, propo
nents offered an exhibit purporting to 
show late payments by six handlers. Pro
ponents did not identify the six han
dlers, but conceded that they could in
clude both proprietary handlers and 
co-op handlers.

The exhibit showed that for the 12 
months of T975, the six handlers aver
aged 3.4, 1.9,14.5, 1.8,10.5, and 12.9 days 
late in making the partial payment and 
6.8, 2.4, 12.0, 3.8, 10.0, and 16.3 days late 
in making the final payment. In comput
ing these figures, proponent considered 
payments to be late if not received by 
the date specified in the order.

The market administrator of the four 
Iowa orders has considered payments to 
be on time if postmarked by the date 
specified in the orders. With this inter
pretation, two of the six handlers in
cluded in the survey may not actually 
have been late in making the payments, 
since two or three days for mail delivery 
is not uncommon.

Also, it is possible that one or more of 
the three chronically late-paying han
dlers included in the survey are coopera
tive associations. The proposed provision 
would do nothing to insure prompt pay
ment from such handlers, since, under 
the proposal, cooperatives are allowed to 
offset payments to the producer-settle
ment fund by the amount of payments 
due from the market administrator.

The largest handler in the four Iowa 
markets stated in his brief that he has 
never failed to make timely payments. 
He emphasized that only proprietary 
handlers would be required to make pay
ments to the producer-settlement fund. 
Consequently, a cooperative handler 
would have the use of its money for this 
period of time, with the result that a 
cooperative handler would have an un
fair advantage over a proprietary 
handler.

Proponents testified that this advan
tage was not intended and that their
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proposal should be modified to provide 
equal treatment between proprietary 
handlers and cooperative association 
handlers.

Proponents have not made a convinc
ing argument as to the need for channel
ling payments through the market ad
ministrator. They have not, by their own 
admission, strictly enforced prompt pay
ments by handlers, either through 
threatening to cut off supplies or by 
charging interest on late payments. Pro
ponents indicated that the competitive 
situation precluded: them from taking 
such steps.

Under the merged order, cooperatives 
should have a stronger hand to enforce 
prompt payments by - handlers. The 
broader pooling opportunities under the 
merged order will ease the pressure to 
maintain customers who do not pay their 
bills on time. Accordingly, cooperatives 
should be better able to enforce prompt 
payments without subjecting those han
dlers who are conscientious about mak
ing timely payments to their proposed 
payment arrangement.

In referring to the payment dates 
specified below, it is intended that pay
ments must be postmarked by such dates, 
rather than be received by such dates. If 
a payment must be postmarked by a cer
tain date, it reasonably should be received 
a day or two later.

Under the terms adopted herein for 
the merged order, milk recèived from a 
cooperative acting as a handler for farm 
bulk tank milk will be treated as an in
terhandler transfer but will be classified 
pro rata with producer milk at the trans
feree-plant. The pool plant operator will 
be obligated to the producer-settlement 
fund for the milk received directly from 
producers and by transfer from bulk tank 
cooperative handlers at its classified use 
value.

In its capacity as the operator of a pool 
plant, the cooperative association will 
account to the pool at class prices for 
Twiik transferred to other pool plants. 
The transferee-handler will pay the co
operative the class prices for such milk.

A handler should be required to make 
a partial payment to' a cooperative as
sociation or a producer on or before the 
last day of the month for milk received 
during the first 15 days of the month. 
The partial payment should be at the 
uniform price for the preceding month 
adjusted at the handler’s plant location.

Final accounting for milk from pro
ducers and cooperative bulk tank han
dlers will be completed after the end of 
the month. Handlers will be-required to 
submit to the market administrator a 
report of all receipts and utilization by 
the 8th day after the end of the month. 
The uniform price is announced by the 
12th day. On the 12th day, handlers are 
required to pay cooperative associations 
for all skim milk and buttcrfat received 
from pool plants operated by such co
operative associations at not less than 
the class prices, as adjusted by the but- 
terfat differential, applicable at the lo
cation of the receiving handler’s pool 
plant less the amount of partial payment. 
Earlier payment on such plant milk is

necessary to allow the cooperative asso
ciation operating the transferor pool 
plant to meet any possible obligation to 
the producer-settlement fund.

Handlers whose pool obligation exceeds 
the value of their producer milk at the 
uniform price should be required to make 
payment to the producer-settlement fund 
on or before the 15th day after the end 
of the month. On or before the 17th day 
after the end of the month, the market 
administrator will make payments to 
handlers whose total pool obligation is 
less than the value of their producer re
ceipts at the uniform price.

Final payment by proprietary handlers 
to cooperative association handlers on 
farm bulk tank milk will be made on or 
before the 18th day after the end of the 
month. Such payment will be at not less 
than the uniform price for the month, 
less the amount of partial payment made 
for milk received during the first 15 days 
of the month. On or before the 18th day 
after the end of the month, handlers will 
also make final payment to each pro
ducer for milk which was not caused to 
be delivered by a cooperative association 
acting as a handler on farm bulk tank 
milk. Such payment will also be at the 
uniform price for the month, less the 
amount of partial payment for milk re
ceived during the first 15 days of the 
month.

This schedule of reporting and ¡pay
ment dates adopted is intended to insure 
producers prompt payment for their milk. 
It closely resembles the payment sched
ule proposed, except for the interpreta
tion of the dates specified, which are 
considered to be postmark dates.

Plant location adjustments for pro
ducers and on nonpool milk. The unif orm 
price to producers should be adjusted for 
the location of the plant of actual re
ceipt. The location adjustments should 
be the same as those provided for han
dlers with respect to Class I milk. The 
uniform price applicable to other source 
milk should also be adjusted at these 
rates, except that the adjusted uniform 
price should not be less than the Class 
i n  price.

Provisions of this nature are included 
in the four Iowa orders. They were pro
posed for the merged order by Proponent 
# 1.

The National Farmers Organization 
proposed that there be no location ad
justments for producers, but that there 
be credits from the pool for supply plants 
and reload points that ship milk for Class 
I use to pool distributing plants. Four 
basing points were proposed for this pur
pose. Location adjustments would be 
computed at the rate of 8 cents for the 
first 45 miles and 2 cents per 10 miles 
thereafter that such supply plant or re
load point is located from the nearer of 
Des Moines, Rock Island, Cedar Rapids, 
or Dubuque.

A NFO spokesman testified that the 
practice of equating location adjustments 
to producers with Class I location ad
justments for handlers creates inequities. 
He stated that, from a cost of production 
viewpoint, there is no legitimate reason 
for paying a producer a lower price be

cause he happens to be located farther 
from a market than another producer.

He stated the proposed pool credits, 
coupled with a flat price to producers, 
would bring about a much more equitable 
arrangement in the marketing of Federal 
order milk. .

The pricing structure in the Federal 
order system generally increases from 
north to south to reflect costs associated 
with distance in transporting milk from 
surplus milk production areas to deficit 
areas. Accordingly, a dairy farmer al
ways has the choice of shipping his milk 
to the local market or shipping it to a 
higher priced market at his own expense. 
If the price in the alternative market 
will at lehst equal the local market price 
plus transportation, the dairy farmer will 
have the incentive to ship his milk to the 
alternative market.

Under the NFO proposal, all producers 
supplying the market would receive the 
same uniform price. This would result in 
a substantial redistribution of income 
from producers in the southern part of 
the market to those in northeastern Iowa 
and into Minnesota and Wisconsin.

The reduction in price to producers in 
central and southern Iowa would make 
alternative market prices very attractive. 
Thus, there would be an undue price in
centive for such producers to associate 
with the St. Louis, Southern Illinois, or 
Kansas City markets, to name a few.

The proposal would also have a disrup
tive effect on price alignment in south
ern Minnesota and west-central Wiscon
sin, since the Iowa uniform price would 
provide an incentive for producers sup
plying the Upper Midwest and Chicago 
markets to switch over to the Iowa 
market. This would cause handlers in the 
former two markets -.to pay excessive 
prices in order to hold their milk supply.

The NFO proposal would provide no 
incentive for producers to move their 
milk to other than the closest outlet, since 
they would get the same price whether 
they shipped their milk to a supply plant 
five miles from their farm or to a city 
distributing plant 70 miles away. Fur
thermore, the proposal would force all 
milk into the nearest pool plant, which 
is not likely to be a pool distributing 
plant, since most of the milk supply of 
Iowa handlers is produced in northeast
ern Iowa. The milk would then have to be 
transferred to pool distributing plants. 
Although, in many cases, this milk can be 
moved more efficiently on a direct-ship 
basis, the incentive would be to move it 
from a supply plant to a distributing 
plant because only in that way can trans
portation cost be recovered.

While under the NFO proposal produc
ers would get no reimbursement for 
transportation through a higher uniform 
price, supply plants would seemingly— 
and perhaps inadvertently—get a double 
location adjustment for milk transferred 
for Class I use. This is because the NFO 
proposal provides a minus 15-cent loca
tion adjustment between Zones I and III. 
On top of the 15 cents, there would ap
parently be a further transportation 
credit based on the distance from the 
supply plant to the nearest basing point.
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In light of the above considerations, It 
is concluded that the NFO proposal 
would promote inequities and a mis al
location of resources, and would not be 
conducive to the most efficient marketing 
of milk; For these reasons, the proposal 
is denied.

Service C harges

Service charges for milk received from 
a cooperative association should not be 
adopted for the merged order.

Land O’Lakes, Inc., proposed that 
service charges be incorporated in the 
order to accommodate the recovery of a 
cooperative association’s costs for field 
services, testing for milk quality, coordi
nation of milk movements, disposition of 
reserve supplies, producer payrolls, and 
operation and maintenance o f storage 
and handling facilities. Its proposal 
would provide a charge of 10 cents per 
hundredweight on milk delivered di
rectly from the farm to a handler’s 
plant and 18 cents per hundredweight on 
milk delivered from a supply plant to a 
handler’s plant.

A Land O’Lakes witness testified that 
most cooperative associations supplying 
proprietary handlers are able to recover 
the cost of various services rendered 
through service charges levied by the co
operative. He said, however, that not all 
cooperatives in the Iowa marketing area 
always levey such a charge and the 
charges that are made vary from orga
nization to organization and possibly 
from customer to customer. Conse
quently, a milk distributor who pays a 
small charge or none at all has a pro
curement cost advantage over a compet
itor buying milk from a cooperative 
that does charge for services rendered. 
The witness concluded that this situation 
is not in keeping with the legislative re
quirement of the Agricultural Market
ing Agreement Act that “prices shall be 
uniform to all handlers.”

Mississippi Valley Milk Producers As
sociation and the National Farmers Or
ganization also gave testimony in support 
of the Land O’Lakes proposal. A MVMPA 
spokesman stated that his organization 
heartily supports Land O’Lakes’ pro
posal. He testified, however, that MVMPA 
has experienced higher costs than LOL 
for the services covered in the proposal.

The NFO Spokesmair testified that, if a 
service charge is provided for milk re
ceived from supply plants, a similar serv
ice charge should apply to milk handled 
through reload stations. He stated that 
NFO has experienced little, if any, dif
ference in the actual operating cost of a 
reload station versus a supply plant.

Land O’Lakes presented an exhibit 
showing the costs experienced by it in 
providing supply plant milk and direct- 
shipped milk to other handlers. Although 
LOL does not presently operate any sup
ply plants under the four separate Iowa 
orders, the cooperative indicated that its 
cost in handling milk through supply 
plants in neighboring markets amount to 
18 cents per hundredweight.-Its costs on 
direct-shipped milk were given as 9 cents 
per hundredweight. These costs are 
broken down as follows:

T a b l e  5  .— Land O’Lakes milk procurement 
costs per hundredweight for 1975

Supply Direct-Cost item plant shippedmilk milk

Depreciation_!...______  $0.0188
Corporate overhead and
Plant labor. __ ____ .0498Utilities ........ .0109 .Grade A division overhead. .0170 $0.0170Shrinkage_____________ .0307 .0262Producer payroll costs____ .0122 .0122Field service__ . .0281 / .0281Quality testing_________ _ .0066 .0066

Total...!_________ .1803 .0901

As proponent pointed out, a basic re
quirement of the statutory authority for 
milk orders is that the class prices es
tablished thereunder be uniform to all 
handlers except for specified adjust
ments, such as for locations at which 
delivery of milk is made to such handlers 
and butterfat content of the milk. It is 
questionable, however, whether this can 
be construed to mean that the “ cost” of 
milk shall be uniform to all handlers. 
Proponent’s position would suggest that 
the orders should assure that the total 
“cost” of obtaining milk be made the 
same for each handler in the market. 
This does not appear to be a reasonable 
interpretation of the Act, nor does the 
attainment of such cost uniformity ap
pear feasible.

The Act provides that the class prices 
under an order are minimum prices that 
handlers must pay producers or asso
ciations of producers for milk. Handlers 
may, and do, pay producers or their co
operatives prices that are higher than 
the established minimum level. There, is 
no statutory requirement that such over- 
order prices be related to specific costs 
that producers or cooperatives may incur 
in making milk available to handlers. 
Even if service charges were applied un
der the order, handlers could still make 
additional payments to producers in ex
cess of those necessary to meet the mini
mum class prices and applicable service 
charges. Thus, it is difficult to conclude 
that, under the statutory requirement 
for uniform class prices to handlers, the 
order is Intended also to assure uniform 
milk costs to all handlers in a regulated 
market.

From a practical standpoint, it is not 
possible to assure that all handlers incur 
the same costs in obtaining their milk 
supplies. The extent of the procurement 
costs incurred by competing handlers 
may be Influenced by any number of 
things. A handler may choose to obtain 
his milk supply directly from producers, 
for example. In doing so, a small handler 
may be able to limits his procurement ac
tivities to milk testing and producer pay- 
rolling. Other handlers may undertake 
various additional activities, such as field 
services, hauling and operation of re
load points or supply plants. The cost 
of such activities may be affected by 
such factors as the volume of milk han
dled, location of producers, type and size 
of hauling equipment, and payrolling 
procedures, to name just a few. The

handler may choose, on the other hand, 
to obtain his supply of milk solely from 
a cooperative association, or perhaps just 
a portion of his supply from a coopera
tive. Under these arrangements, also, a 
handler can expect to experience still 
different sets of costs for his milk sup
ply. Because handlers in Iowa use dif
ferent means of procuring their milk 
supplies, the procurement costs can be 
expected to differ among the competing 
handlers.

Undoubtedly, wide differences in pro
curement costs are of great concern to 
both cooperatives and proprietary han
dlers. Assuming comparable operating 
efficiencies, those handlers with the low
er procurement costs obviously have a 
competitive advantage in the market
place. It is understandable, then, why 
there is support for the institution of 
service charges under the proposed Iowa 
order.

There are significant problems inher
ent in the establishment of service 
charges under an order. Some of these 
are clearly evident from the record of 
this proceeding. The only detailed cost 
information introduced at the hearing 
in support of the proposed service 
charges was that offered by Land 
O’Lakes, the proponent cooperative. Ac
tually, the cooperative’s supporting data 
for a service charge on supply plant milk 
reflected its operating experience in 
other markets rather than under the 
four separate Iowa orders. Another co
operative indicated that its costs for 
similar services were higher than those 
experienced by Land O’Lakes. Because of 
differences in their methods of opera
tion, each cooperative in the market can 
be expected to incur different costs for 
similar services. This makes it difficult to 
establish representative service charges 
under the order. Iri the case of this pro
ceeding, the record evidence does not 
provide an adequate basis for determin
ing representative charges.

Other problems are involved, also. 
Each organization can be expected to 
allocate costs to various services differ
ently. In the case of Land O’Lakes, the 
proposed 18-cent service charge for sup
ply plant milk was derived in part from 
costs for “Corporate overhead” and 
“Grade A Division overhead.” Corporate 
overhead was not used in arriving at the 
proposed 10-cent charge on direct- 
shipped milk. The particular corporate 
structure and scope of operations for 
other cooperatives presumably would 
result in a different make-up of costs 
for services.

In addition, the question arises as to 
what services should be represented by 
any service charge that might be 
adopted. If a mandatory charge is made 
for a service or services not wanted by 
a buying handler, this could place a co
operative’s milk at a competitive disad
vantage relative to the milk of jjroprie- 
tary supply plants or nonmember pro
ducers. A major cost component used in 
the make-up of Land O'Lakes' proposed 
service charges was shrinkage. If a pool 
plant operator were to purchase milk 
on the basis of farm weights and tests,
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the cooperative would not be account
able for any shrinkage and the handler 
would have no basis for paying a charge 
on such shrinkage.

Also, service charges incorporated m 
the order would need to be up-dated on 
a reasonably current basis if such 
charges are to be reflective of actual op
erating conditions in the market. This 
would place an additional burden on the 
administration of the program. The level 
of service charges in Iowa has been de
termined largely by the competitive 
forces in the market. Such charges can 
be changed almost immediately in re
sponse to changing conditions.

For these several reasons, it is much 
more preferable that service charges be 
a matter of negotiation between cooper
atives and buying handlers. The record 
does not provide compelling reasons for 
mandating service charges at prescribed 
levels under the merged order. Accord
ingly, the proposal for service charges 
is denied.

(e) Administrative p r o v i s i o n s .—  
Charges on overdue accounts. The 
merged order should provide for charges 
on handler obligations to the producer- 
settlement fund that are overdue. Such 
charge should be at the rate of three- 
fourths of one percent per month (9 per
cent annually). The charge should apply 
beginning the day following the date on 
which payment of an obligation is due.

It is essential that all handler pay
ments to the producer-settlement fund 
be made promptly in order that the 
market administrator will be able to 
make the required payments out of the 
producer-settlement fund. A charge on 
overdue accounts should provide an in
centive to handlers to make their pay
ments on time. Moreover, handlers who 
pay late are, in effect, borrowing money 
from producers. Without a charge for 
late payments, handlers delinquent in 
their payments would have a financial 
advantage relative to those handlers 
making timely payments.

It should be noted that such charges 
are not a substitute for prompt payments 
by handlers. Those delinquent in their 
obligations will be subject to legal en
forcement action as authorized under the 
Act.

Presently, none of the four orders pro
vides for a late payment charge. The 
charge was proposed by Proponent #1. 
No one testified or filed a brief in opposi
tion to it.

Administrative assessment. The max
imum rate of payment by handlers for 
the cost of administering the merged 
order should be 4 cents per hundred
weight. Currently, the maximum rates 
under the separate orders are 4 cents per 
hundredweight under the Cedar Rapids - 
Iowa City, Des Moines, and North Cen
tral Iowa orders, and 3 cents per hun
dredweight under the Quad Cities-Du
buque order.

Proponent No. 1 proposed a maximum 
administrative assessment rate of 5 cents 
per hundredweight. Recognizing that the 
maximum rate need not be charged by 
the market administrator, proponent 
testified that the higher rate would elim

inate the necessity of a hearing at some 
future date in the event administrative 
costs should rise.

The maximum rate of 4 cents per hun
dredweight, now included in three of the 
four orders, should be adequate for the 
merged order, which can be expected to 
be administered somewhat more effici
ently than four separate orders. It is nec
essary, of course, that the administrator 
have adequate funds to perform all of 
those functions necessary for effective 
administration. However, if experience 
indicates that the merged order can be 
administered at a lesser rate, the Secre
tary, under the terms of the order, may 
adjust the effective rate of assessment 
without the necessity of a hearing.

The administrative assessment should 
apply to all receipts of milk within the 
month from producers, including milk 
of such handler’s own production, any 
other source milk allocated to Class I 
(except milk so assessed under another 
Federal order), milk received from a 
cooperative association in its capacity 
as a handler on farm bulk tank milk, and 
milk transferred to a pool plant from a 
plant owned and operated by a coopera
tive association. A cooperative associa
tion should pay the administrative as
sessment only on its receipts for which 
such assessment is not to be paid by 
other handlers.

The Act provides that the administra
tive cost of the order shall be borne by 
handlers and that minimUm prices to all 
handlers be fixed for milk received from 
producers or associations of producers. 
When a proprietary handler purchases 
milk from a cooperative association 
handler, the assessment should be passed 
on to the proprietary handler.

Presently, none of the four orders 
places on proprietary'handlers the ad
ministrative assessment on milk received 
from a cooperative association in its 
capacity as a handler on plant milk 
transferred. Proponents testified that the 
administrative assessment should be 
borne by the proprietary handler ulti
mately receiving the milk.

When a cooperative association oper
ates a processing plant or acts in the 
capacity of a handler diverting milk to 
nonpool plants or in the limited capacity 
as responsible handler with respect to 
farm bulk tank milk which it causes to 
be picked up at the farm and which is 
not received at any plant, it, of course, 
must be held responsible for the assess
ment payable on such milk.

Marketing service deduction. With re
spect to payments to producers, the order 
should provide for a maximum deduction 
of 6 cents per hundredweight for market
ing services furnished by the market 
administrator. Such deductions are nec
essary to enable the market adminis
trator. Such deductions are necessary to 
enable the market administrator to con
duct an adequate marketing service pro
gram for producers supplying the 
market.

The maximum rates now for such serv
ices are 5 cents under the Cedar Rapids - 
Iowa City, Des Moines, and North Cen
tral Iowa orders, and 6 cents under the 
Quad Cities-Dubuque order.

The 6-cent rate, which was proposed 
at the hearing, should permit the market 
administrator to conduct an adequate 
marketing service program for those 
producers not receiving such services 
(providing for market information to 
producers and verification o f weights, 
sampling, and testing of milk purchased 
from producers) from a cooperative as
sociation. The average rate now charged 
under the four markets is slightly above 
5 cents per hundredweight. Therefore, 
a maximum rate of 6 cents should pro
vide adequate funds for these services.

The order should provide for the trans
fer of funds from a proprietary handler 
to a cooperative association when the 
latter is performing the marketing serv
ices for producers. The language sug
gested by proponents would merely direct 
that no money be withheld in the case 
of producers for whom a cooperative is 
performing the marketing services. This 
would be adequate when the handler pays 
the cooperative association for the milk 
and the cooperative then pays the 
■producers. In 'this case, the cooperative 
could obviously Withhold, the marketing 
service fee. But in the case where the 
handler pays the producer directly, a 
provision is needed to provide for the 
transfer of funds from the handler to the 
cooperative to cover the marketing serv
ices performed. The language adopted 
herein specifically provides for this 
transfer of funds, accompanied by a 
statement showing the quantity of milk 
for which a deduction was computed for 
each producer.

Merger of the administrative expense, 
marketing service, and producer-settle
ment funds. To accomplish the merger 
of the orders effectively and equitably, 
the reserves in the administrative ex
pense funds that have resulted under the 
four separate orders should be combined. 
Similar procedure should be followed 
with respect to the marketing service 
fund reserves of these individual orders. 
Any liabilities of such funds under the 
individual orders should be paid from 
the appropriate new fund established 
under the merged order. Similarly, ob
ligations that are due the several funds 
under the individual orders should be 
paid to the appropriate combined fund 
under the merged order.

The money paid to the administrative 
expense fund is each handler’s propor
tionate share of the cost of administer
ing the order. It is anticipated that all 
handlers currently regulated under the 
individual orders will continue to be 
regulated under the merged order. In 
view of this, it would be an unnecessary 
administrative and financial burden to 
allocate back to handlers the reserve 
funds under the individual orders and 
then accumulate an adequate reserve for 
the merged order. It is more efficient to 
combine the administrative monies ac
cumulated under the individual orders 
and to pay any liabilities against such 
funds from the consolidated fund of the 
merged order.

The money accumulated in the mar
keting service funds of the four orders 
is that which has been paid by producers 
for whom the market administrator is
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performing services. The producers who 
have contributed to the marketing serv
ice fund of each order are expected to 
continue to supply milk for the Iowa 
market. The consolidation of the reserves 
in the individual marketing service funds 
is therefore appropriate in view of the 
continuation of the marketing service 
program for these producers under the 
merged order.

The producer-settlement fund bal
ances in Orders 63, 70, and 79 should be 
liquidated and paid out to/ producers 
through the blend price computed for 
the month immediately preceding the 
month the merged order becomes effec
tive. Since the North Central Iowa mar
ket is an individual handler pool market, 
there is no producer-settlement fund. 
Consequently, a combining of the pro
ducer-settlement fund balances would 
not be fair to those producers who have 
contributed to the funds, while it would 
result in a windfall to producers under 
Order 78 who have not contributed to a 
producer-settlement fund.

Provisions R equiring No R evision

Handlers and producers indicated that 
provisions of the Des Moines order for 
which they were proposing ho changes 
were appropriate for the expanded mar
keting area.

No testimony was presented indicating 
that the reasons set forth in the deci
sions providing for the adoption  ̂of such 
provisions were not equally applicable to 
regulation of the expanded marketing 
area.

For the reasons previously stated, the 
remaining unrevised provisions of 'the 
order are appropriate for the extended 
order and are hereby adopted.

R ulings on P roposed F indings and 
Conclusions

Briefs and proposed findings and con
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions, and the evi
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision.

G eneral F indings

The findings and determinations here
inafter set forth are supplementary and 
in addition to the findings and deter
minations previously made in connection 
with the issuance of each of the aforesaid 
orders and of the previously issued 
amendments thereto; and all of said pre
vious findings and determinations are 
hereby ratified and affirmed, except inso
far as such findings and determinations 
may be in conflict with the findings and 
determinations set forth herein.

(a) The tentative marketing agree
ment and the Iowa order, which amends 
and merges the Des Moines, Quad Cities-

Dubuque, Cedar Rapids-Iowa City, and 
North Central Iowa orders, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy erf the 
Act;

(b) The parity prices of milk as deter
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the Iowa marketing area, and the mini
mum prices specified in the tentative 
marketing agreement and the Iowa order 
are such prices as will reflect the afore
said factors, insure a sufficient quantity 
of pure and wholesome milk, and be in 
the public interest;

(c) The tentative marketing agree
ment and the Iowa order will regulate the 
handling of milk in the same manner as, 
and will be applicable only to persons in 
the respective classes of industrial and 
commercial activity specified in, the mar
keting agreements upon which a hearing 
has been held;

(d) All milk and milk products han
dled by handlers, as defined in the tenta
tive marketing agreement and the Iowa 
order, are in the current of interstate 
commerce or directly burden, obstruct, or 
affect interstate commerce in milk or its 
products; and

(e) It s hereby found that the neces
sary expense of the market administrator 
for the maintenance and functioning of 
such agency will require the payment by 
each handler, as his pro rata share of 
such expense, 4 cents per hundredweight 
or such lesser amount as the Secretary 
may prescribe, with respect to milk speci
fied in § 1079.85 of the aforesaid tenta
tive marketing agreement and the Iowa 
order.
R ecommended M arketing Agreement and 

O rder A mending the O rder

The recommended marketing agree
ment is not included in this decision be
cause the regulatory provisions thereof 
would be the same as those contained 
in the Iowa order. The following order 
regulating the handling of milk in the 
Iowa marketing area is recommended as 
the detailed and appropriate means by 
which the foregoing conclusions may be 
carried out:

Part 1079 is revised in its entirety, in
cluding the heading.

PART 1079— MILK IN T H E  IOWA 
MARKETING AREA''

Subpart— Order Regulating Handling
G eneral Provisions

Sec.
1079.1 General provisions.

Definitions

1079.2 Iowa marketing area.
1079.3 Route disposition.
1079.4 Plant.
1079.5 [Reserved]
1079.6 [Reserved]
1079.7 Pool plant.
1079.8 Nonpool plant.
1079.9 Handler.
1079.10 Producer-handler.
1079.11 [Reserved]
1079.12 Producer.

Sec.
1079.13 Producer milk.
1079.14 Otlher source milk.
1079.15 Fluid milk product.
1079.16 Fluid cream product.
1079.17 Filled milk.
1079.18 Cooperative association.

Handler R eports

1079.30 Reports of receipts and utilization.
1079.31 Payroll reports.
1079.32 Other reports.

Classification of M il k

1079.40 Classes of utilization.
1079.41 Shrinkage.
1079.42 Classification of transfers and diver

sions.
1079.43 General classification rules.
1079.44 Classification of producer milk.
1079.45 Market administrator’s reports and

announcements concerning classi
fication.

Class Prices

1079.50 Class prices.
1079.51 Basic formula price.
1079.52 Plant location adjustments for

handlers.
1079.53 Announcement of class prices.
1079.54 Equivalent price.

Uniform  Price

1079.60 Handler’s value of milk for com
puting uniform price.

1079.61 Computation of uniform price.
1079.62 Announcement of uniform price and

butterfat differential.
Paym ents  for M il k

1079.70 Producer-settlement fund.
1079.71 Payments to the producer-settle

ment fund.
1079.72 Payments from the producer-settle

ment fund.
1079.73 Payments to producers and to coop

erative associations.
1079.74 Butterfat differential.
1079.75 Plant location adjustments for pro

ducers and on nonpool milk.
1079.76 Payments by handler operating a

partially regulated distributing 
¿>lant.

1079.77 Adjustment of accounts.
1079.78 Charges on overdue accounts.
Administrative A ssessment and Marketing 

Service Deduction

1079.85 Assessment for order administra
tion.

1079.86 Deduction for marketing services.

G eneral P rovisions

§ 1079.1 General provisions.
The terms, definitions, and provisions 

in Part 1000 of this chapter are hereby 
incorporated by reference and made a 
part of this order.

DEFINITIONS
§ 1079.2 Iowa marketing area.

“Iowa marketing area” (referred tb in 
this Part as the “marketing area” ) 
means all the territory within the bound
aries listed below, including all territory 
that is now, or in the future, occupied by 
government (municipal, State, or Fed
eral) reservations,, installations, institu
tions, or other similar establishments if 
any part of such territory is within the 
designated geographical limits of the 
marketing area:
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(a) The Iowa counties of:
Adair Humboldt
Adams Iowa
Allamakee Jackson
Appanoose Jasper
Audubon Jefferson
Benton ^ . Johnson
Black Hawk Jones
Boone Keokuk
Bremer Binn
Buchanan Louisa
Butler Lucas
Calhoun Madison
Carroll Mahaska
Cedar Marion
Cerro Gordo Marshall
Chickasaw Monroe
Clarke Muscatine
Clayton Pocahontas
Clinton Polk
Dallas Poweshiek
Davis Ringgold
Decatur Scott
Delaware Story
Dubuque Tama
Payette Taylor
Floyd Union
Franklin Wapello
Greene Warren
Grundy Washington
Guthrie Wayne
Hamilton Webster
Hancock
Hardin

, Wright

and the city of Osage in Mitchell C
(b) The Illinois counties of:

Henry Rock Island
Mercer
and the city of East Dubuque in Jo Da
viess County.
§ 1079.3 Route disposition.

“Route disposition” means any delivery 
(including any delivery by a vendor or 
disposition at a plant store) of a fluid 
milk product classified as Class I milk, 
other than bulk fluid milk products 
transferred to other plants.
§ 1079.4 Plant.

“Plant” means the land, buildings, fa
cilities, and equipment constituting a 
single operating unit or establishment 
at which milk or milk products (includ
ing filled milk) are received, processed, 
or packaged. Separate facilities used only 
as a distribution point for storing pack
aged fluid milk products in transit or 
separate facilities at which milk is only 
reloaded from one tank truck to another 
for transshipment shall not be a “plant” 
under this definition.
§ 1079.5 [Reserved]
§ 1079.6 [Reserved]
§ 1079.7 Pool plant.

Except as provided in paragraph (d) 
of this section, “pool plant” means:

(a) Any plant (which, if qualified 
pursuant to this paragraph, shall be 
known as a “pool distributing plant” ) 
that is approved by a duly constituted 
regulatory agency for the processing or 
packaging of Grade A milk and from 
which dining the month:

(1) The total route disposition (ex
cluding packaged fluid milk products re
ceived from other plants and filled milk) 
as a percent of the total Grade A fluid 
milk products received in bulk form at

such plant or diverted therefrom by the 
plant operator is equal to 40 percent or 
more during each of the months of Sep
tember through November and 35 per
cent or more during all other months;
and . - _t.(2) Not less than 15 percent of such 
receipts are disposed of as route dispo
sition (except filled milk) in the market
ing area.

(b) Any plant (which, if qualified pur
suant to this paragraph, shall be known 
as a “pool supply plant” ) that is ap
proved by a duly constituted regulatory 
agency for the handling of Grade A milk 
and from which during the month the 
volume of bulk fluid milk products trans
ferred to pool distributing plants during 
each of the months of September through 
November is 35 percent or more and dur
ing each of the months of December 
through August is 20 percent or more of 
the total Grade A milk received at the 
plant from dairy farmers and handlers 
described in § 1079.9(c), including milk 
diverted therefrom by the plant operator 
pursuant to § 1079.13. For plants located 
within the States of Iowa, Minnesota, 
Wisconsin, or that portion of Illinois 
north of Interstate 80, the shipping re
quirements of this paragraph may also 
be met in the following ways:

(1) Upon written request to the mar
ket administrator, a cooperative associa
tion that operates a supply plant may 
include as qualifying shipments its deliv
eries to pool distributing plants directly 
from farms of producers pursuant to 
§ 1079.9(c);

(2) Upon written request to the mar
ket administrator, a proprietary handler 
may include as qualifying shipments milk 
diverted pursuant to § 1079.13(d) to pool 
distributing plants;

(3) Upon written request to the market 
administrator, the operator of a supply 
plant may include as qualifying ship
ments transfers of fluid milk products to 
distributing plants regulated under other 
Federal orders, except that credit for 
such transfers shall be limited to tho 
amount of milk, including milk shipped 
directly from producers’ farms, delivered 
to pool distributing plants under this 
order; and

(4) Two or more supply plants oper
ated by the same handler or by one or 
more cooperative associations may qual
ify for pooling as a unit by meeting the 
applicable percentage requirements of 
this paragraph in the same manner as a 
single plant if the handler submits a 
written request to the market adminis
trator prior to the first day of September 
requesting that such plants qualify as a 
unit for the period September through 
August of the following year. (Units may 
form on the effective date of the merged 
order. Such units may continue in effect 
through August 1977.) The request shall 
list the plants to be included in the unit 
in the sequence in which they shall qual
ify for pool plant status based on the 
minimum deliveries required. If the de
liveries made are insufficient to qualify 
the entire unit for pooling, the plant last 
on the list shall be excluded from the 
Unit, followed by the plant next-to-last

on the list, and continuing in this se
quence until the remaining plants on the 
last have met the minimum shipping re
quirements. Each plant that qualifies as 
a pool plant within a unit shall continue 
each month as a plant in the unit 
through the following August unless the 
plant fails subsequently to qualify for 
pooling or the handler submits a written 
request to the market administrator prior 
to the first day of the month that the 
plant be deleted from the unit or that the 
unit be discontinued. Any plant that has 
been so deleted from the unit, or that has 
failed to qualify in any month, will not 
be part of the unit for the remaining 
months through August. No plant may be 
added in any subsequent month through 
the following August to a unit that qual
ifies in September.

(c) Any plant, except a plant included 
in a unit, that qualified as a pool plant 
in each of the immediately preceding 
three months on the basis of performance 
standards described in paragraph (a) or
(b) of this section.

(d) The term “poor plant” shall not 
apply to the following plants:

(1) A producer-handler plant;
(2) A governmental agency plant;
(3) A plant qualified as a pool plant 

pursuant to this section if the conditions 
of paragraph (d) (3)' (i) and (ii) of this 
section are met. Such plant shall be ex
empt from the provisions of this part 
except for reports that may be required 
pursuant to § 1079.30(d) and verification 
of such reports by the market adminis
trator in accordance with § 1000.5 of this 
chapter:

(i) The Secretary determines that a 
greater quantity of fluid milk products in 
fluid form is disposed of from such plant 
to a regulated marketing area as defined 
in another order issued pursuant to the 
Act either as route disposition, excluding 
filled milk, or to other order plants quali
fied on the basis of route disposition, than 
is disposed of from such plant in the 
Iowa marketing area either as route dis
position, excluding filled milk, or to pool 
plants qualified on the basis of route dis
position; and

(ii) Such milk would be subject to the 
class price and producer payment provi
sions of the other order upon being made 
exempt from this part; and

(4) That portion of a plant that is 
physically separated from the Grade A 
portion of such plant, is operated separ
ately, and is not approved by any regula
tory agency for the receiving, processing, 
or packaging of any fluid milk product 
for Grade A disposition.
§ 1079.8 Nonpool plant.

“Nonpool plant” means any milk or 
filled milk receiving, manufacturing, or 
processing plant other than a pool plant. 
The following categories of nonpool 
plants are further defined as follows:

(a) “Other order plant” means a plant 
that is fully subject to the pricing and 
pooling provisions of another order is
sued pursuant to the Act.

(b) “Producer-handler plant” means a 
plant operated by a producer-handler as
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defined in any order (including this part) 
issued pursuant to the Act.

(c) “Partially regulated distributing 
plant” means a nonpool plant that is not 
an other order plant, a producer-handler 
plant, or a governmental agency plant, 
from which Grade A milk or filled milk 
is disposed of as route disposition in the 
marketing area during the month.

(d) “Unregulated supply plant” means 
a nonpool plant that is not an other order 
plant, a producer-handler plant, or a 
governmental agency plant from which 
fluid milk products are shipped during 
the month to a pool plant.

(e) “Governmental agency plant” 
means a plant that is operated by a gov
ernment institution and from which fluid 
milk products are distributed in the mar
keting area. Such plant shall be exempt 
from all provisions of this part.
§ 1079.9 Handler.

“Handler” means:
(a) Any person in his capacity as the 

operator of a pool plant;
(b) Any cooperative association with 

respect to milk of a producer that is di
verted for the account of the cooperative 
association from a pool plant of another 
handler in accordance with §1079.13;

(c) Any cooperative association with 
respect to milk that it receives for its 
account from the farm of a producer for 
delivery to a pool plant of another han
dler in a tank truck owned and operated 
by, or under the control of, such coopera
tive association, unless both the coopera
tive association and the operator of the 
pool plant notify the market adminis
trator prior to the time that such milk 
is delivered to the pool plant that the 
plant operator will be the handler for 
such milk and will purchase such milk 
on the basis of weights determined from 
its measurement at the farm and butter- 
fat tests determined from farm bulk tank 
samples. Milk for which the cooperative 
association is the handler pursuant to 
this paragraph shall be deemed to have 
been received by the cooperative associ
ation at the location of the pool plant to 
which such milk is delivered

(d) Any person who operates a par
tially regulated distributing plant;

(e) Any person who is a producer- 
handler;

(f) Any person who operates another 
order plant described in § 1079.7 (d ) ; and

(g) Any person who operates an un
regulated supply plant.
§ 1079.10 Producer-handler.

“Producer-handler” means any person 
who meets all of the following condi
tions:

(a) Operates a dairy farm and a dis
tributing plant at which Grade A milk 
of his own production is processed and 
packaged, and from which there is route 
disposition in the marketing area;

(b) Receives no milk or fluid milk 
products at his plant (or at any distribu
tion facility, including routes, operated 
by him, an affiliate, or any person who 
controls or is controlled by him) from 
the farms of other dairy farmers nor 
from any other source, except receipts

of not more than 50,000 pounds of fluid 
milk products during the month from 
pool plants or from other order plants;

(c) Receives no nonfluid milk products 
from any source for use in reconstituting 
fluid milk products; and

(d) Provides proof satisfactory to the 
market administrator that the care and 
management of the dairy animals and 
other resources necessary for his own 
farm production and the operation of 
the processing and packaging business 
aré the personal enterprise and risk of 
such person.
§ 1079.11 [Reserved]
§ 1079.12 Producer.

(a) Except as provided in paragraph
(b) of this section, “producer” means 
any person who produces milk approved 
by a duly constituted regulatory agency 
for disposition as Grade A milk and 
whose milk is:

(1) Received at a pool plant directly 
from such person;

(2) Received by a handler described 
in § 1079.9(c); or

(3) Diverted from a pool plant in ac
cordance with § 1079.13.

(b) “ Producer” shall not include:
(1) A producer-handler as defined in 

any order (including this part) issued 
pursuant to the Act;

(2) Any person with respect to milk 
produced by him that is diverted to a 
pool plant from an other order plant if 
the other order designates such person as 
a producer under that order and such 
milk is allocated to Class H or Class Hr 
utilization pursuant to § 1079.44 (a) (8)
(iii) and the corresponding step of 
§ 1079.44 (b ) ;

(3) Any person with respect to milk 
produced by him that is reported as di
verted to ah other order plant if any 
portion of such person’s milk so moved 
is assigned to Class I under the provi
sions of such other order; and

(4) Any government institution which 
produces milk in conjunction with the 
operation of a plant exempt from all pro
visions of this Part pursuant to § 1079.- 
8(e).
§ 1079.13 Producer milk.

“Producer milk” means the skim milk 
and butterfat in milk of a producer 
that is:

(a) Received at a pool plant directly 
from such producer by the operator of 
the plant;

(b) Received by a handler described in 
§ 1079.9(c);

(c) Picked up from the producer’s 
farm tank in a tank truck owned and 
operated by, or under the control of, the 
operator of a pool plant but which is not 
received at a plant until the following 
month. Such milk shall be considered as 
having been received by the handler dur
ing the month in which it is picked up 
at the producer’s farm and shall be- 
priced at the location of the plant where 
it is physically received in the following 
month. This paragraph shall apply in 
like manner to milk received by the op
erator of a pool plant who, in accordance

1379

with § 1079.9(c), is the handler for such 
milk;

(d) Diverted from the pool plant of a 
proprietary handler for the account of 
the handler operating such plant to an
other pool plant or diverted from a pool 
plant to a nonpool plant (other than a 
producer-handler plant) for the account 
of the handler operating such pool plant 
or for the account of a handler described 
in § 1079.9(b), subject to the following 
conditions:

(1) Milk of a dairy farmer shall not 
be eligible for diversion under this sec
tion unless during the month at least 
one day’s production of milk of such 
dairy farmer is physically received as 
producer milk at a pool plant;

(2) The total quality of milk diverted 
by a cooperative association during the 
month may not exceed 50 percent in the 
months of September through November 
and 70 percent in other months, of the 
producer milk that the cooperative asso
ciation causes to be delivered to or di
verted from pool plants during the 
month;

(3) The operator of a pool plant (other 
than a cooperative association) may di
vert for his account any milk that is not 
under the control of a cooperative asso
ciation that diverts milk during the 
month pursuant to paragraph (d) (2) of 
this section. The total quantity so di
verted during the month may not exceed 
50 percent in the months of September 
through November, and 70 percent in 
other months, of the milk received at or 
diverted from such pool plant during the 
month that is eligible to be diverted by 
the plant operator;

(4) Any milk diverted in excess of the 
limits prescribed in paragraph (d) (2) 
and (3) of this section shall not be pro
ducer milk. The diverting handler may 
designate the dairy farmers whose di
verted milk will not be producer milk, 
otherwise the milk last diverted—in lots 
of an entire day’s production—shall be 
excluded first in determining which milk 
should not be producer milk; and

(5) Diverted milk shall be priced at 
the location of the plant to which di
verted.
§ 1079.14 Other source milk.

“Other source milk” means all skim 
milk and butterfat contained in or repre
sented by:

(a) Receipts of fluid milk products and 
bulk products specified in § 1079.40(b)
(1) from any source other than produc
ers, handlers described in § 1079.9(c), or 
pool plants;

(b) Receipts in packaged form from 
other plants of products specified in 
§ 1079.40(b) (1);

(c) Products (other than fluid milk 
products, products specified in § 1079.40 
(b )(1 ), and products produced at the 
plant during the same month) from any 
source which are reprocessed, converted 
into, or combined with another product 
in the plant during the month; and

(d) Receipts of any milk product 
(other than a fluid milk product or a  
product specified in § 1079.40(b) (1) for 
which the handler fails to establish a 
disposition.
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§ 1079.15 Fluid milk product.
(a) Except as provided in paragraph

(b) of this section, “fluid milk product” 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent to
tal solids, including any such products 
that are flavored, cultured, modified with 
added nonfat milk solids, concentrated 
(if in a consumer-type package), or re
constituted.

(b) The term “fluid milk product” shall 
not include:

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or con
densed skim milk (plain or sweetened), 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, any product that contains by 
weight less than 6.5 percent nonfat milk 
solids, and whey; and

(2) The quantity of skim milk in any 
modified product specified in paragraph
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterf at content.
§ 1079.16 Fluid cream product.

“Fluid cream product” means cream 
(other than plastic cream or frozen 
cream), sour cream, or a mixture (in
cluding a cultured mixture) of cream 
and milk or skim milk containing 9 per
cent or more butterfat, with or without 
the addition of other ingredients.
§ 1079.17 Filled milk.

“Filled milk” means any combination 
of nonmilk fat (or oil) with skim milk 
(whether fresh, cultured, reconstituted, 
or modified by the addition of nonfat 
milk solids), with or without milk fat, 
so that the product (including stabilizers, 
emulsifiers, or flavoring) resembles milk 
or any other fluid milk product, and con
tains less than 6 percent nonmilk fat (or 
oil).
§ 1079.18 Cooperative association.

“Cooperative association” means any 
cooperative marketing association of 
producers which the Secretary deter
mines, after application by the associa
tion:

(a) Is qualified under the provisions 
of the Act of Congress of February 18, 
1922, as amended, known as the “ Capper- 
Volstead Act;”

(b) Has full authority in the sale of 
milk of its members and is engaged in 
making collective sales of or marketing 
milk or its products for its members; and

(c) Has its entire activities under the 
control of its members.

H andler R eports

§ 1079.30 Reports of receipts and 
utilization.

On or before the 8th day after the end 
of each month, each handler shall report 
for such month to the market admin
istrator, in the detail and on the forms 
prescribed by the market administrator, 
as follows:

(a) Each handler, with respect to 
each of his pool plants, shall report the 
quantities of skim milk and butterfat 
contained in or represented by :

(1) Receipts of producer milk, includ
ing producer iîiilk diverted by the han
dler from the pool plant to other plants;

(2) Receipts of milk from handlers 
described in § 1079.9(c) ;

(3) Receipts of fluid milk products 
and bulk fluid cream products from other 
pool plants;

(4) Receipts of other source milk;
(5) Inventories at the beginning and 

end of the month of fluid milk products 
and products specified in § 1079.40(b)
(1) ; and

(6) The utilization or disposition of all 
milk, filled milk, and milk products re
quired to be reported pursuant to this 
paragraph.

(b) Each handler operating a partially 
regulated distributing plant shall report 
with respect to such plant in the same 
manner as prescribed for reporte re
quired by paragraph (a) of this section. 
Receipts of milk that would have been 
producer milk if the plant had been 
fully regulated shall be reported in lieu 
of producer milk. Such report shall show 
also the quantity of any reconstituted 
skim milk in route disposition in the 
marketing area.

(c) Each handler described in § 1079.9
(b) and (c) shall report:

(1) The quantities of all skim milk 
and butterfat contained in receipts of 
milk from producers; and

(2) The utilization or disposition of all 
such receipts.

(d) Each handler not specified in 
paragraphs (a) through (c) of this sec
tion shall report with respect to his 
receipts and utilization of milk, filled 
milk, and milk products in such man
ner as the market administrator may 
prescribe.
§ 1079.31 Payroll reports.

(a) On of before the 22nd day of each 
month, each handler described in 
5 1079.9(a), (b), and (c) shall report 
to the market administrator his producer 
payroll for the preceding month, in the 
detail prescribed by the market admin
istrator, showing for each producer:

(1) His name and address;
(2) The total pounds of milk received 

from such producer;
(3) The average butterfat content of 

. such milk; and
(4) The price per hundredweight, the 

gross amount due, the amount and nature 
of any deductions, and the net amount 
paid.

(b) Each handler operating a partially 
regulated distributing plant who elects to 
make payment pursuant to § 1079.76(b) 
shall report for each dairy farmer who 
would have been a producer if the plant 
had been fully regulated in the same 
manner as prescribed for reports required 
by paragraph (a) of this section.
§ 1079.32 Other reports.

In addition to the reports required pur
suant to §§ 1079.30 and 1079.31, each 
handler shall report such other informa
tion as the market administrator deems

necessary to verify or establish such han
dler’s obligation under the order.

Classification of M ilk  
§ 1079.40 Classes o f utilization.

Except as provided in § 1079.42, all 
skim milk and butterfat required to 
be reported by a handler pursuant to 
§ 1079.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat:

(1) Disposed of in the form of a fluid  
milk product, except as otherwise pro
vided in paragraphs (b) and (c) of this  
section; and

(2) Not specifically accounted for as 
Class n  or Class HI milk.

(b) Class II milk. Class H milk shall 
be all skim milk and butterfat:

(1) Disposed of in the form of a fluid  
cream product, eggnog, yogurt, and an y  
product containing 6 percent or m ore  
nonmilk fat (or oil) that resembles a  fluid  
cream product, eggnog, or yogurt, ex
cept as otherwise provided in p a ra g ra p h
(c) of this section;

(2) In packaged inventory at the end  
of the month of the products specified in  
paragraph (b) (1) of this section;

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing estab
lishment (other than a milk or filled milk 
plant) at which food products (other 
than milk products and filled milk) are 
processed and from which there is no 
disposition of fluid milk products or fluid 
cream products other than those received 
in consumer-type packages; and

(4) Used to produce:
(i) Cottage cheese, lowfat cottage 

cheese, and dry curd cottage cheese;
(ii) Milkshake and ice milk mixes (or 

bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes;

(iii) Any concentrated milk product in 
bulk, fluid form other than that specified 
in paragraph (c) (1) (iv) of this section;

(iv) Plastic cream, frozen cream, and 
anhydrous milkfat;

(v) Custards, puddings, and pancake 
mixes; and

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers.

(c) Class III milk. Class i n  milk shall 
be all skim milk and butterfat:

(1) Used to produce;
(1) Cheese (other than cottage cheese, 

lowfat cottage cheese, and dry curd cot
tage cheese) ;

(ii) Butter;
(iii) Any milk product in dry form;
(iv) Any concentrated milk product in 

bulk, fluid form that is used to produce 
a Class n i  product;

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and

(vi) Any product not otherwise speci
fied in this section;

(2) In inventory at the end of the 
month of fluid milk products in bulk or 
packaged form and products specified in
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paragraph (b) (1) of this section in bulk 
form;

(3) In fluid milk products and products 
specified in paragraph (b) (1) of this sec
tion that are disposed of by a handler 
for animal feed;

(4) In fluid milk products and prod
ucts specified in paragraph (b) (1) of 
this section that are dumped by a han
dler if the market administrator is noti
fied of such dumping in advance and 
is given the opportunity to verify such 
disposition;

(5) In fluid milk products destroyed 
or lost under extraordinary circum
stances’;

(6) In skim milk in any modified fluid 
milk product that is in excess of the 
quantity of skim milk in such product 
that was included within the fluid milk 
product definition pursuant to § 1079.15; 
and

(7) In shrinkage assigned pursuant to 
§ 1079.41(a) to the receipts specified in 
§ 1079.41(a) (2) and in shrinkage speci
fied in § 1079.41 (b) and (c ) .
§ 1079.41 Shrinkage.

For purposes of classifying all skim 
milk'and butterfat to be reported by a 
handler pursuant to § 1079.30, the mar
ket administrator shall determine the 
following;

(a) Hie pro rata assignment of shrink
age of skim milk and butterfat, respec
tively, at each pool plant to the respec
tive quantities of skim milk and butter
fat;

(1) In the' receipts specified in para
graph (b) (1) through (6) of this section 
on which shrinkage is allowed pursuant 
to such paragraph; and

(2) In othe/source milk not specified 
in paragraph (b) (1) through (6) of this 
section which was received in the form of 
a bulk fluid milk product or a bulk fluid 
cream product;

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned pursuant 
to paragraph (a) of this section to the 
receipts specified in paragraph (a) (1) 
of this section that is not in excess o f :

(1) TwO percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant);

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk re
ceived from a handler described in 
§ 1079.9(c) and in milk diverted to such 
plant from another pool plant, except 
that, in either case, if the operator of 
the plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its measure
ment at the farm and butterfat tests 
determined from farm bulk tank sam
ples, the applicable percentage shall be 
2 percent;

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from sueh plant by the 
plant operator to another plant, except 
that, if the operator of the plant to which 
the milk is delivered purchases such milk 
on the basis of weights determined from 
its measurement at the farm and butter
fat tests determined from farm bulk

tank samples, the applicable percentage 
shall be zero;

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants;

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the quan
tity for which Class n  or Class i n  classi
fication is requested by the operators of 
both plants;

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class HI classification 
is requested by the handler; and

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in para
graph (b) (1), (2), (4), (5) and (6 )-of 
this section; and

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a cooper
ative association is the handler pursuant 
to § 1079.9 (b) or (c), but not in excess 
of 0.5 percent of the skim milk and but
terfat, respectively, in such milk. If the 
operator of the plant to which the milk 
is delivered purchases such milk on the 
basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage under 
this paragraph for the cooperative as
sociation shall be zero.
§ 1079.42 Classification of transfers and 

diversions.
(a)  ̂ Transfers and diversions to pool 

plants. Skim milk or butterfat trans
ferred or diverted in the form of a fluid 
milk product or a bulk fluid cream prod
uct from a pool plant to another pool 
plant shall be classified as Class I milk 
unless both handlers request the same 
classification in another class. In either 
case, the classification of such transfers 
or diversions shall be subject to the fol
lowing conditions;

(1) The skim milk or butterfat classi
fied in each class shall be limited to the 
amount of skim milk and butterfat, re
spectively, remaining in such class at the 
transferee-plant or divertee-plant after 
the computations pursuant to § 1079.44
(a) (12) and the corresponding step of 
§ 1079.44(b);

(2) If the transferor-plant or divertor- 
plant received dining the month other 
source milk to be allocated pursuant to 
§ 1079.44(a) (7) or the corresponding step 
of § 1079.44(b), the skim milk or butter
fat so transferred or diverted shall be 
classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and

(3) If the transferor-handler or di
vertor-handler received during the 
month other source milk to be allocated 
pursuant to § 1079.44(a) (11) or (12) or 
the corresponding steps of § 1079.44(b), 
the skim milk or butterfat so transferred

or diverted, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not be 
classified as Class I milk to a greater ex
tent than would be the case if the other 
source milk had been received at the 
transferee-plant or divertee-plant.

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the fol
lowing manner. Such classification diali 
apply only to the skim milk or butterfat 
that is in excess of any receipts at the 
pool plant from the other order plant of 
skim milk and butterfat, respectively, in 
fluid milk products and bulk fluid cream 
products, respectively, that are in the 
same category as described in paragraph
(b) (1), (2), or (3) of this section;

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order;

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the condi
tions set forth in paragraph (b) (3) of 
this section) ;

(3) If thè operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di
versions in bulk form shall be classified 
as Class II or Class III milk to the ex
tent of such utilization available for such 
classification pursuant to the allocation 
provisions of the other order;

(4> If information concerning the 
classes to which such transfers or diver
sions were allocated under the other 
order is not available to the market ad
ministrator for the purpose of establish
ing classification under this paragraph, 
classification shall be as Class I, subject 
to adjustment when such information is 
available;

(5) For purposes^of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class III 
milk; and

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, classifi
cation under this paragraph ^hall be in 
accordance with the provisions of 
§ 1079.40.

(c) Transfers to producer-handlers 
and transfers and diversions to govern
mental agency plants. Skim milk or but
terfat transferred in the following forms 
from a pool plant to a producer-handler 
under this or any other Federal order or 
transferred or diverted to a govern
mental agency plant shall be classified:

(1) As Class I milk, if transferred or 
diverted in the form of a fluid milk prod
uct; and
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(2) In accordance with the utilization 
assigned to it by the market administra
tor, if transferred in the form of a bulk 
fluid cream product. For this purpose, the 
producer-handler’s utilization of skim 
milk; and butterfat in each class, in series 
beginning with Class III, shall be as
signed to the extent possible to his 
receipts of skim milk and butterfat, re
spectively, in bulk fluid cream products, 
pro rata to each source.

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat, 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant, 
a producer-handler plant, or a govern
mental agency plant shall be classified:

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk prod
uct; and

(2) As Class I milk, if trahsferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply:

(i) If the conditions described in par
agraph (d) (2) (i) (a) and (b) of this 
section are met, transfers or diversions in 
bulk form shall be classified on the-basis 
of the assignment of the nonpool plant’s 
utilization to its receipts as set forth in 
paragraph <d) (2) (ii) through (viii) of 
this section:

(a) The transferor-handler or divert
or-handler claims such classification in 
his report of receipts and utilization 
filed pursuant to § 1079.30 for the month 
within which such transaction occurred; 
and

(b) The nonpool plant operator main
tains books and records showing the 
utilization of all skim milk and butter
fat received at such plant which are 
made available for verification purposes 
if requested by the market administra
tor;

(ii) Route dispostion in the marketing 
area of each Federal milk order from 
the nonpool plant and transfers of pack
aged fluid milk products from such non
pool plant to plants fully regulated 
thereunder shall be assigned to the ex
tent possible in the following sequence:

(a) Pro rata to receipts of packaged 
fluid milk products at such nonpool plant 
from pool plants;

(b) Pro rata to any remaining unas
signed receipts of packaged fluid milk 
products at such nonpool plant from oth
er order plants;

(c) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and

(d) Pro rata to any remaining unas
signed receipts of bulk fluid milk prod
ucts at such nonpool plant from other 
order plants;

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any remain
ing unassigned receipts of packaged fluid 
milk products at such nonpool plant fromr 
pool plants and other order plants;

(iv) Transfers of bulk fluid milk prod
ucts from the nonpool plant to a plant 
fully regulated under any Federal milk 
order, to the extent that such transfers

to the regulated plant exceed receipts 6f 
fluid milk products from such plant and 
are allocated to Class I at the transferee- 
plant, shall be assigned to the extent 
possible in the following sequence:

(a) Pro rata to receipts of fluid milk 
products at such nonpool plant from pool 
plants; and

(b) Pro rata to any remaining unas
signed receipts of fluid milk products at 
such nonpool plant from other order 
plants; . -r'

(v) Any remaining unassigned Class 
I disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence:

(a) To such nonpool plant’s receipts 
from dairy farmers who the market ad
ministrator determines constitute regu
lar sources of Grade A milk for such non
pool plant; and

(b) To such nonpool plant’s ieceipts 
of Grade A milk from plants not fully 
regulated under any Federal milk order 
which the market administrator deter
mines constitute regular sources of Grade 
A milk for such nonpool plant;

(vi) Any remaining unassigned re
ceipts of bulk fluid milk products at the 
nonpool plant from pool plants and other 
order plants shall be’ assigned, pro rata 
among such plants, to the extent possible 
first to any remaining Class I utilization, 
then to Class III utilization, and then to 
Class n  utilization at such nonpool 
plant;

(vii) Receipts of bulk fluid cream prod
ucts at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first; to any remaining 
Class m  utilization, then to any remain
ing Class n  utilization, and then to 
Class I utilization at such nonpool plant; 
and

(viii) In determining the nonpool 
plant’s utilization for purposes of this 
subparagraph, any fluid milk products 
and bulk fluid cream products trans
ferred from such nonpool plant to a plant 
not fully regulated under any Federal 
milk order shall be classified on the basis 
of the second plant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph
(d) (2) of this section. *

(e) Transfers "by a handler described 
in § 1079.9(c) to pool plants. Skim milk 
and butterfat transferred in the form of 
bulk milk by a handler described in 
§ 1079.9(c) to another handler’s pool 
plant shall be classified pursuant to 
§ 1079.44 pro rata with producer milk re
ceived at the transferee-handler’s plant.
§ 1079.43 General classification rules.

In determining the classification of 
producer milk, the following rules shall 
apply:

(a) Each month the market adminis
trator shall correct for mathematical 
and other abvious errors all reports filed 
pursuant to § 1079.30 and shall compute 
separately for each pool plant, and for 
each cooperative association with respect 
to milk for which it is the handler pursu
ant to § 1079.9 (b) or (c) that was not 
received at a pool plant, the pounds of 
skim milk and butterfat, respectively, in

each class in accordance with §§ 1079.40, 
1079.41, and 1079.42. The combined 
pounds of skim milk and butterfat so 
determined in each class for a handler 
described in § 1079.9 (b) or (c) shall be 
such handler’s classification of producer 
milk;

(b) If any of the water contained in 
the milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or dis
posed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids'contained in such product plus all 
of the water originally associated with 
such solids; and

(c) The classification of producer milk 
for which a cooperative association is the 
handler pursuant to § 1079.9 (b) oi (c) 
shall be determined separately from the 
operations of any pool plant operated by 
such cooperative association.
§ 1079.44 Classification o f producer 

milk.
For each month the market adminis

trator shall determine for each han
dler described in § 1079.9(a) for each of 
his separate pool plants the classification 
of producer milk and milk received from 
a handler described in § 1079.9(c) by al
locating the handler’s receipts of skim 
milk and butterfat to his utilization as 
follows:

(a) Skim milk shall be allocated in the 
following manner:

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in § 1079.41
(b ) ;

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in receipts of .packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga
tion under any order;

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to paragraph (a) (7) (vi) of this 
section, as follows:

(i) From Class in  milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and

(ii) From Class I milk, the remainder 
of such receipts;

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1079.40(b) (1), 
that were received in packaged form 
from other plants, but not in excess of the 
pounds of skim milk remaining in Class 
II;

(5) For a pool plant that was subject 
to § 1079.40(b) (1) or comparable provi
sions of another Federal order in the im
mediately preceding month, subtract 
from the remaining pounds of skim milk 
in Class II the pounds of skim milk in 
products specified Jn § 1079.40(b) (1) that
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were in inventory at the beginning of 
the month in packaged form, but not in 
excess of the pounds of skim milk re
maining in Class II;

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod
uct) that is used to produce, or added to, 
any product specified in § 1079.40(b), but 
not in excess of the pounds of skim 
milk remaining in Class II;

(7) Subtract in the order specified be
low from the pounds of skim milk re
maining in each class, in series begin
ning with Class III, the pounds of skim 
milk in each of the following;

(i) Other source milk (except that re
ceived in the form of a fluid milk prod
uct) and, if paragraph (a) (5) of this 
section applies, packaged inventory at 
the beginning of the month of products’ 
specified in § 1079.40b(l) that was not 
subtracted pursuant to paragraphs (a)
(4), (5), and (6) of this section;

(ii) Receipts of fluid milk products 
(except filled milk) for which Grade A 
certification is not established;

(iii) Receipts of fluid milk products 
from unidentified sources;

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk or
der and from a governmental agency 
plant;

(v) Receipts of reconstituted skim 
milk in filled milkrfrom an unregulated 
supply plant that were not subtracted 
pursuant to paragraph (a) (2) of this 
section; and

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Fed
eral milk order providing for individ
ual-handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant;

(8) Subtract in the order specified 
below from the pounds of skim milk re
maining in Class n  and Class m , in 
sequence beginning with Class n i :

(i) The pounds of skim milk in re
ceipts of fluid milk products from an un
regulated supply plant that were not 
subtracted pursuant to paragraphs (a)
(2) and (7) (v) of this section for which 
the handler requests a classification 
other than Class I, but not in excess of 
the pounds of skim milk remaining in 
Class II and Class HI combined;

(ii) The pounds of skim milk in re
ceipts of fluid milk products from an un
regulated supply plant that were not 
subtracted pursuant to paragraphs (a)
(2), (7)(v), and (8) (i) of this section 
which are in excess of the pounds of 
skim milk determined pursuant to para
graph (a) (8) (ii) (a) through (e) of this 
section. Should the pounds of skim milk 
to be subtracted from Class n  and Class 
HI Combined exceed the pounds of skim 
milk remaining in such classes, the 
pounds of skim milk in Class n  and 
Class III combined shall be increased 
(increasing as necessary Class HI and 
then Class n  to the extent of available 
utilization in such classes at the nearest

other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be sub
tracted, and the pounds of skim milk in 
Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the re
verse direction by a like amount:

(a) Multiply by 1.25 the sum of the 
pounds of skim milk remaining in Class 
I at this allocation step at all pool plants 
of the handler (excluding any duplica
tion of Class I utilization resulting from 
reported Class I transfers between pool 
plants of the handler);

(b) Subtract from the above result the 
sum of the pounds of skim milk in re
ceipts at all pool plants of the handler 
of producer milk, milk from a handler 
described in § 1079.9(c), fluid milk prod
ucts from pool plants of other handlers, 
and bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a) (7) (vi) of 
this section; and

(c) Multiply any plus quantity result
ing above by the percentage that the re
ceipts of skim milk in fluid milk products 
from unregulated supply plants that re
main at this pool plant is of all such re
ceipts remaining at . this allocation step 
at all pool plants of the handler; and

(iii) The pounds of skim milk in re
ceipts of bulk fluid milk products from 
an other order plant that are in excess 
of bulk fluid milk products transferred 
or diverted to such plant and that were 
not subtracted pursuant to paragraph
(a) (7) (vi) of this section, if Class n  or 
Class in classification is requested by 
the operator of the other order plant 
and the handler, but not in excess of the 
pounds of skim milk remaining in Class 
n  and Class HI combined;

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class m , the pounds of 
skim milk in fluid milk products and 
products specified in § 1079.40(b) (1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraph (a) (5) and (7) (i) of this 
section;

(10) Add to the remaining pounds of 
skim milk in Class n i  the pounds of 
skim milk subtracted pursuant to para
graph (a) (1) of this section;

(11) Subject to the provisions of para
graph (a) (11) (i) and (ii) of this sec
tion, subtract from the pounds of skim 
milk remaining in each class at the plant 
pro rata to the total pounds of skim milk 
remaining in Class I and in Class II and 
Class i n  combined at this allocation step 
at all pool plants of the handler (exclud
ing any duplication of utilization in each 
class resulting from transfers between 
pool plants of the handler), with the 
quantity prorated to Class II and Class 
combined being subtracted first from 
Class ni and then from Class n, the 
pounds of skim milk in receipts of fluid 
milk products from, an unregulated sup
ply plant that were not subtracted pur
suant to paragraphs (a) (2), (7) (v), and

(8) (i) and (ii) of this section and that 
were not offset by transfers or diversions 
of fluid milk products to the same unreg
ulated supply plant from which fluid milk 
products to be allocated at this step were 
received:

(i) Should the pounds of skim milk to 
be subtracted from Class n and Class ni 
combined pursuant to paragraph (a) (11) 
of this section exceed the pounds of skim 
milk remaining in such classes, the 
pounds of skim milk in Class II and Class in combined shall be increased (increas
ing as necessary Class in and then Class n to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and the 
pounds of skim milk in Class I shall be 
decreased by a like amount. In such case, 
the pounds of skim milk remaining in 
each class at this allocation step at the 
handler’s other pool plants shall be ad
justed in the reverse direction by a like 
amount; and

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a) (11) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be sub
tracted, and the pounds of skim milk in 
Class n and Class HI combined shall be 
decreased by a like amount (decreasing 
as necessary Class in and then Class n). 
In such case, the pounds of skim milk 
remaining in each class at this alloca
tion step at-the handler’s other pool 
plants shall be adjusted in the reverse 
direction by a like amount, beginning 
with the nearest plant at which Class I 
utilization is available;

(12) Subtract in the manner specified 
below from the pounds of skim milk re
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a) (7) (vi) and (a) (8) (iii) 
of this section:

(i) Subject to the provisions of para- 
graps (a )(12) (ii), (iii), and (iv) of this 
section, such subtraction shall be pro 
rata to the pounds of skim milk in Class 
I and in Class II and Class III combined, 
with the quantity prorated to Class H 
and Class in combined being subtracted 
first from Class III and then from Class 
II, with respect to whichever of the fol
lowing quantities represents the lower 
proportion of Class I milk:

(a) The estimated utilization of skim 
milk of all handlers' in each class as 
announced for the month pursuant to 
§ 1079.45(a); or

(b) The total pounds of skim milk re
maining in each class at this allocation 
step at all poolplants of the handler (ex
cluding any duplication of utilization in 
each class resulting from transfers be
tween pool plants of the handler);

(A) Should the proration pursuant to 
paragraph (a) (12) (i) of this section re
sult in the total pounds ,of skim milk at
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all pool plants of the handler that are to 
be subtracted at this allocation step from 
Class n  and Class HE combined exceed
ing the pounds of skim milk remaining 
in Class n  and Class III at all such 
plants, the pounds of such excess shall be 
subtracted from the pounds of skim milk 
remaining in Class I alter such prora
tion at the pool plants at which such 
other source milk was received;

(iii) Except as provided in paragraph
(a) (12) (ii) of this section, should the 
computations pursuant to paragraph
(a) (12) (i) or (ii) of this section result in 
a quantity of skim milk to be subtracted 
from Class n  and Class m  combined 
that exceeds the pounds of skim milk re
maining in such classes, the pounds of 
skim milk in Class II and Class III com
bined shall be increased (increasing as 
necessary Class III and then Class II to 
the extent of available utilization in such 
classes at the nearest other pool plant of 
the handler, and then at each succes
sively more distant pool plant of the 
handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and

(iv) Except as provided in paragraph
(a) (12) (ii) of this section, should the 
computation pursuant to paragraph (a) 
(12) (i) or (ii) of this section result in 
a quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class in combined shall be decreased by 
a like amount (decreasing as necessary 
Class HE and then Class ID . In such case, 
the pounds of skim milk remaining in 
each class at this allocation step at the 
handler’s other pool plants shall be ad
justed in the reverse direction by a like 
amount beginning with the nearest plant 
at which Class I utilization is available;

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant according to the 
classification of such products pursuant 
to § 1079.42(a); and

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
and milk received from a handler de
scribed in § 1079.9(c), subtract such ex
cess from the pounds of skim milk re
maining in each class in series beginning 
with Class in. Any amount so subtracted 
shall be known as “overage” ;

(b) Butterfat shall be allocated in ac
cordance with the procedure outlined for 
skim milk in paragraph (a) of this sec
tion; and

(c) The quantity of producer milk and 
milk received from a handler described 
in § 1079.9(c) in each class shall be Hie 
combined pounds of skim milk and but

terfat remaining in each class after the 
computations pursuant to paragraph (a) 
(14) o f this section and the correspond
ing step of paragraph (b) of this section.
§ 1079.45 Market administrator’ s re

ports and announcements concern
ing classification.

The market administrator shall make 
the following reports and announcements 
concerning classification:

(a) Whenever required for the pur
pose of allocating receipts from other 
order plants pursuant to § 1079.44(a) 
(12) and the corresponding step of 
§ 1079.44(b), estimate and publicly an
nounce on or before the 12th day of the 
month the Class I utilization (to the 
nearest whole percentage) during the 
previous month of skim milk and butter- 
fat, respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data and 
shall be final for such purpose.

(b) Report to the market administra
tor of the other order, as soon as possible 
after the report of receipts and utiliza
tion for the month is received from a 
handler who has received fluid milk prod
ucts or bulk fluid cream products from 
an other order plant, the class to which 
such receipts are allocated pursuant to 
§ 1079.44 on the basis of such report, and 
thereafter, any change in such allocation 
required to correct errors disclosed in the 
verification of such report.

(c) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
an other order plant the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report by the receiving 
handler, and, as necessary, any changes 
in such allocation arising from the veri
fication of such report.

(d) On or before the 14th day after 
the end of each month, report to each 
cooperative association which so re
quests, the class utilization of producer 
milk received by each handler from a 
cooperative association or from members 
of the association. For the purpose of this 
report, the milk caused to be delivered by 
an association shall be prorated to each 
class in the proportion that the total re
ceipts of milk received from producers by 
such handler were used in each class.

Class Prices 
§ 1079.50 Class prices.

Subject to the provisions of § 1079.52, 
the class prices for the month per hun
dredweight of milk shall be as follows:

(a) Class I price. The Class I price shall 
be the basic formula price for the sec
ond preceding month plus $1.40.

(b) Class II price. The Class II price 
shall be the basic formula price for the 
month plus 10 cents.

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month.
§ 1079.51 Basic formula price.

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants

in Minnesota and Wisconsin, as reported 
by the Department for the month, ad
justed to a 3.5 percent butterfat basis and 
rounded to the nearest cent. For such 
adjustment, the butterfat differential 
(rounded to the nearest one-tenth cent) 
per one-tenth percent butterfat shall be
0.12 times the simple average of the 
wholesale selling prices (using the mid
point of any price range as one price) 
of Grade A (92-score) bulk butter per 
pound at Chicago, as reported by the 
Department for the month. For the pur
pose of computing the Class I price, the 
resulting price shall be not less than 
$4.33.
§ 1079.52 Plant location adjustments 

for handlers.
(a) The following zones are defined for 

the purpose of determining location ad
justments:

(1) Zone 1 shall include that terirtory, 
both inside and outside the marketing 
area, not included in Zones 2 and 3.

(2) Zone 2 shall include:
(i) The Iowa counties of Benton, 

Cedar, Clinton, Iowa, Johnson, Jones, 
Keokuk, Linn, Louisa, Marshall, Musca
tine, Poweshiek, Scott, Tama, and Wash
ington; and

(ii) The Illinois counties of Henry, 
Mercer, and Rock Island.

(3) Zone 3 shall include:
(i) The Iowa counties of Alamakee, 

Black Hawk, Bremer, Buchanan, Butler, 
Cerro Gordo, Chickasaw, Clay, Clayton, 
Delaware, Dickinson, Dubuque, Emmet, 
Fayette, Floyd, Franklin, Grundy, Hamil
ton, Hancock, Hardin, Howard, Hum
boldt, Jackson, Kossuth, Mitchell, Palo 
Alto, Pocahontas, Webster, Winnebago, 
Winneshiek, Worth and Wright; and

(ii) The States of Minnesota and Wis
consin and that portion of Illinois that 
is north of Interstate 80.

(b) For milk received at a plant from 
producers or from a handler described in 
§ 1079.9(c) and which is classified as 
Class I milk without movement in bulk 
form to a pool distributing plant, the 
price specified in § 1079.50(a) shall be 
adjusted as follows:

(1) In Zone 1, no adjustment;
(2) In Zone 2, minus 7 cents; and
(3) In Zone 3, the price shall be re

duced by 7 cents and by an additional 1.5 
cents for each 10 miles or fraction 
thereof (by shortest hard-surfaced high
way distance as measured by the market 
administrator) that such piant is located 
from the nearer of the Post Offices of 
Ames, Marshalltown, or Cedar Rapids, 
Iowa.

(c) The Class I price - applicable to 
other source milk shall be adjusted by 
the amounts set forth in paragraph (b) 
of this section, except that the adjusted 
Class I price shall not be less than the 
Class HI price.

(d) For fluid milk products trans- 
fered in bulk from a pool plant to a pool 
distributing plant, a Class I location ad
justment credit for the transferor-plant 
shall be determined by the market ad
ministrator as follows:

(1) Multiply the pounds of Class I 
milk at the transferee-plant after the
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computations pursuant to § 1079.44 (a) 
(12) and (b) by 110 percent;

(2) Subtract the pounds of fluid milk 
products received at the transferee-plant 
from producers and handlers described in 
§ 1079.9(c) from the total pounds com
puted in paragraph (d) (1) of this sec
tion; and

(3) Assign the pounds computed in 
paragraph (d)(2) of this section pro 
rata to the bulk receipts of fluid m i l k  

products from each transferor pool plant.
§ 1079.53 Announcement o f class 

prices.
The market administrator shall an

nounce publicly on or before the fifth 
day of each month the Class I price for 
the following month and the Class n  and 
III prices for the preceding month..
§ 1079.54 Equivalent price.

If for any reason a price or pricing 
constituent required by this part for 
computing class prices or for other pur
poses is not available as prescribed in 
this part, the market administrator shall 
use a price or pricing constitutent deter
mined by the Secretary to be equivalent 
to the price or pricing constituent that is 
required.

Uniform Price

§ 1079.60 Handler’s value o f milk for 
computing uniform price.

For the purpose of computing the uni
form price, the market administrator 
shall determine for each month the value 
of milk of each .handler with respect to 
each of his pool plants and of each han
dler described in § 1079.9 (b) and <c) 
with respect to milk that was not received 
at a pool plant as follows:

(a) Multiply the pounds of producer 
milk and milk received from a handler 
described in § 1079.9(c) in each class as 
determined pursuant to § 1079.43(a) and 
§ 1079.44(c) by the applicable class prices 
and add the resulting amounts;

(b) Add the amounts obtained from 
multiplying the pounds of overage sub
tracted from each class pursuant to 
§ 1079.44(a) (14) and the corresponding 
step of § 1079.44(b) by the respective 
class prices, as adjusted by the butterfat 
differential specified in § 1079.74, that 
are applicable at the location of the pool 
plant;

(c) Add the amount obtained from 
multiplying the difference between the 
Class HE price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class 33 pursuant to § 1079.44(a)
(9) and the corresponding step of 
§ 1079.44(b);

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class m  price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pur
suant to §1079.44 (a) (7) (i) through (iv) 
and the corresponding step of § 1079.44

(b), excluding receipts of bulk fluid 
cream products from another order 
plant;

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1079.44(a) (7) (v) and (vi) 
and the corresponding step of § 1079.44
(b ); and

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest unregulated 
supply plants from which an equivalent 
volume was received by the pounds of 
skim milk and butterfat subtracted from 
Class I pursuant to § 1079.44(a) (11) and 
the corresponding step of § 1079.44(b), 
excluding such skim milk and butterfat 
in receipts of bulk fluid milk products 
from an unregulated supply plant to the 
extent that an equivalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga
tion under any order; and

(g) Subtract, for a handler described 
in § 1079.9(c), the amount obtained from 
multiplying the Class m  price for the 
preceding month by the hundredweight 
of skim milk and butterfat contained in 
inventory at the beginning of the month 
that was delivered to another handler’s 
pool plant during the month.
§ 1079.61 Computation o f  uniform 

price.
For each month the market adminis

trator shall compute the uniform price 
per hundredweight of producer milk of
3.5 percent butterfat content at plants 
in Zone 1 pursuant to paragraphs (a) 
through (e) of this section. If the unre
served cash balance in the producer-set
tlement fund to be included in the compu
tation is less than 2 cents per hundred
weight of producer milk on all reports, the 
report of any handler who has not made 
the payments required pursuant to 
§ 1079.71 for the preceding month shall 
not be included in the computation of 
the uniform price. The report of such 
handler shall not be included in the 
computation for succeeding months un
til he has made full payment of out
standing monthly obligations. Subject to 
the aforementioned conditions, the mar
ket administrator shall compute the uni
form price in the following manner;

(a) Combine into one total the values 
computed pursuant to § 1079.60 for all 
handlers;

(b) Add an amount equal to the sum 
of the location adjustments computed 
pursuant to § 1079.75;

(c) Add an amount equal to not less 
than one-half of the unobligated balance 
in the producer-settlement fund;

(d) Divide the resulting amount by 
the sum of the following for all han
dlers included in these computations:

(1) The total hundredweight of pro
ducer milk; and

(2) The total hundredweight of milk 
for which a value is computed pursuant 
to § 1079.60(f); and

(e) Subtract not less than 4 cents nor 
more than 5 cents from the price com
puted pursuant to paragraph (d) of this 
section. The result shall be known as the 
uniform price for milk received from 
producers.
§ 1079.62 ( Announcement o f uniform 

price and butterfat differential.
The market administrator shall an

nounce publicly on or before:
(a) The fifth day after the end of each 

month the butterfat differential for such 
month; and

(b) The 12th day after the end of each 
month the uniform price for such month.

P ayments for M ilk  
§ 1079.70 Producer-settlement fund.

The market administrator shall estab
lish and maintain a separate fund known 
as the “producer-settlement fund” into 
which he shall deposit all payments made 
by handlers pursuant to §§ 1079.71, 
1079.76, and 1079.77 and out of which 
he shall make all payments due handlers 
pursuant to §§4079.72 and 1079.77: 
Provided, That the market administrator 
shall offset any payments due any 
handler against payments due from such 
handler.
§ 1079.71 Payments to the producer- 

settlement fund.
(a) On or before the 15th day after 

the end of the month, each handler shall 
pay to the market administrator the 
amount, if any, by which the amount 
specified in paragraph (a)(1) of this 
section exceeds the amount specified in 
paragraph (a) (2) of this section:

(1) The total value of milk of the 
handler for such month as determined 
pursuant to § 1079.60.

(2) The sum of:
(i) The-value at the uniform price, as 

adjusted pursuant to § 1079.75, of such 
handler’s receipts of producer milk and 
milk received from a handler described 
in § 1079.9(c). In the case of a handler 
described in § 1079.9(c), less the amount 
due from other handlers pursuant to 
§ 1079.73, exclusive of differential butter
fat values; and

(ii) The value at the uniform price 
applicable at the location of the plant 
from which received of other source m i l k  
for which a valuers computed pursuant 
to § 1079.60(f).
§ 1079.72 Payments from the producer- 

settlement fund.
On or before the: 17th day after the 

end of the month, the market adminis
trator shall pay to each handler the 
amount, if any, by which the amount 
computed pursuant to § 1079.71 (a) (2) 
exceeds the amount computed pursuant 
to § 1079.71(a) (1): Provided, That if the 
balance in the producer-settlement fund 
is insufficient to make all payments pur
suant to this section, the market admin
istrator shall reduce uniformly such pay-
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mente and shall complete such payments 
as soon as the necessary funds become 
available.
§ 1079.73 Payments to producers and 

to cooperative associations.
<a> On or before the last day of the 

month, each handler shall pay for milk 
received from producers and cooperative 
associations during the first 15 days of 
the month as follows :

(1) If received from a cooperative as
sociation that is a handler pursuant to 
§ 1079.9(a), at not less than the uniform 
price at the transferee plant location for 
the preceding month, adjusted by the 
butterfat differential for the preceding 
month;

(2) If received from a cooperative as
sociation "that is a handler pursuant to 
§ 1079.9(c), at not less than the uniform 
price for the preceding month, adjusted 
by the location adjustments specified in 
§ 1079.75;

(3) If received from a cooperative as
sociation that is not ahandler but which 
is authorized to collect payment on be
half of its member producers and has re
quested that payment be made to it in 
aggregate, at not less than the uniform 
price for the preceding month, adjusted 
by the location adjustments specified 
in § 1079.75; and

(4) If received from a producer for 
whom payment is not being made pur
suant to paragraph (a) <2) or (3) of this 
section and who has not discontinued 
shipping to such handler, at not less than 
the uniform price for the preceding 
month, adjusted by the location adjust
ments specified in § 1079.75.

(b) On or before the 12th day after 
the end of the month, each handler shall 
pay for milk received during the month 
from a cooperative association which is a 
handler pursuant to § 1079.9(a) at not 
less than the value of such milk com
puted at the applicable class prices for 
the month, as adjusted by the butterfat 
differential specified in § 1079.74 and 
plant location adjustments specified in 
$ 1079.52, less the partial payment pur
suant to paragraph (a) of this section.

<cl On or before the 18th day after 
the end of the month, each handler shall 
make a final payment for milk received 
during the month from producers and 
cooperative associations that were not 
handlers for such milk pursuant to 
§ 1079.9(a). The amount of such payment 
shall be computed by multiplying the 
hundredweight of milk received from the 
producer or cooperative association by 
not less than the uniform price for the 
month (as adjusted by the butterfat 
differential specified in ? 1079.74 and the 
location adjustments specified in § 1079.- 
75) and by subtracting from this product 
any payment made to such producer or 
cooperative pursuant to paragraph (a) 
of this section. Those producers and co
operative associations covered by this 
paragraph include:

<1) A cooperative association that is a 
handler pursuant to 1 1079.9(c) ;

(2) A cooperative association that is 
not a handler but which is authorized 
to collect payment on behalf of its mem-
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ber producers and has requested that 
payment be made to it in aggregate; and 

(3) A producer for whom payment is 
not being made pursuant to paragraph 
(c) (1) or (2) of this section.

(d) In making payments pursuant to 
paragraph (a) (3) and (4) and (c) (2) 
and (3) o f this section, deductions may 
be made for marketing service pursuant 
to § 1079.86 and for any proper deduc
tions authorized in writing by the pro
ducer. In the event a handler has not 
received full payment from the market 
administrator pursuant to § 1079.72 by 
the 18th day of the month, he may re
duce pro rata his payments to producers 
pursuant to paragraph (c) of this sec
tion by not more than the amount of 
such underpayment. Following receipt of 
the balance due from the market ad
ministrator, the handler shall complete 
payments to producers not later than 
the next payment date provided under 
this section.

(e) In making payment to individual 
producers as required by this section, 
each handler shall furnish each pro
ducer from whom he received milk a 
supporting statement, in such form that 
it may be retained by the producer, 
which shall show:

(1) The month involved, and the 
identity of the handler and of the pro
ducer;

<2) The total pounds and the aver
age butterfat content of the milk re
ceived from the producer;

 ̂ (3) The minimum rate at which pay
ment to the producer is required pur
suant to this section;

(4) The rate used in making the pay
ment, if such rate is other than the ap
plicable minimum;

(5) The amount (or rate) per hun
dredweight of each deduction claimed 
by the handler, including any deduction 
claimed under § 1079.86, together with a 
description of the respective deductions; 
and

(6) The net amount of the payment 
to the producer.
§ 1679.74 Butterfat differential.

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, respec
tively, for each one-tenth percent but
terfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.115 times the simple average of the 
wholesale selling prices (using the mid
point of any price range as one price) 
of Grade A (92-score) bulk butter per 
pound at Chicago, as reported by the 
Department for the month.
§ 1079.75 Plant location adjustments 

for producers and on nonpool milk.
(a) The uniform price for producer 

milk received at a pool plant or diverted 
from a pool plant shall be adjusted ac
cording to the location o f the plant of 
actual receipt at the rates set for hi 
§ 1079.52.

(b) The uniform price applicable to 
other source milk shall be reduced at

the rates set forth in § 1079.52, except 
that the adjusted uniform price shall not 
be less than the Class III price.
§ 1679.76 Payments by handler operat

ing a partially regulated distributing 
plant.

Each handler who operates a partially 
regulated distributing plant shall pay on 
or before the 25th day after the end of 
the month to the market administrator 
for the producer-settlement fund the 
amount computed pursuant to paragraph
(a) of this section. If the handler sub
mits pursuai-t to § § 1079.30(b) and 1079.- 
31(b) the information necessary for 
making the computations, such handler 
may elect to pay in lieu of such payment 
the amount computed pursuant to para
graph (b) of this section:

(a) The payment under this para
graph shall be the amount resulting from 
the following computations:

(1) Determine the pounds of route dis
position of fluid milk products in the 
marketing area from the partially regu
lated distributing plant;

(2) Subtract the pounds of fluid milk 
products received at the partially regu
lated distributing plant:

(i) As Class I milk from pool plants 
and other order plants, except that sub
tracted under a similar provision of an
other Federal milk order; and

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of fluid milk 
products disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga
tion under any order;

(3) Subtract the pounds of reconsti
tuted skim milk in route disposition of 
fluid milk products in the marketing area 
from the partially regulated distributing 
plant;

(4) Multiply the remaining pounds by 
the difference between the Class I price 
and the uniform price, both prices to be 
applicable at the location of the partially 
regulated distributing plant (but not to 
be less than the Class III price) ; and

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in paragraph (a) (3) 
of this section by the difference between 
the Class I price applicable at the loca
tion of the partially regulated distribut
ing plant (but not less than the Class 
III price) and the Class i n  price.

(b) The payment under this paragraph 
shall be the amount resulting from the 
following computations:

(1) Determine the value that would 
have been computed pursuant to § 1679.- 
60 for the partially regulated distribut
ing plant if the plant had been a pool 
plant, subject to the following modifica
tions:

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis
tributing plant to  the same class in which
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such products were classified at the fully 
regulated plant;

(ii) Fluid milk products and bulk fluid 
cream products transferred from the par
tially regulated distributing plant to a 
pool plant or an other order plant shall 
be classified at the partially regulated 
distributing plant in the class to which 
allocated at the fully regulated plant. 
Such transfers shall be allocated to the 
extent possible to those receipts at the 
partially regulated distributing plant 
from pool plants and other order plants 
that are classified in the corresponding 
class pursuant to paragraph (b) (1) (i) 
of this section. Any such transfers re
maining after the above allocation which 
are classified in Class I and for which 
a value is computed for the handler oper
ating the partially regulated distributing 
plant pursuant to § 1079.60 shall be 
priced at the uniform price (or at the 
weighted average price if such is pro
vided) of the respective order regulating 
the handling of milk at the transferee- 
plant, with such uniform price adjusted 
to the location of the nonpool plant (but 
not to be less than the lowest class price 
of the respective order), except that 
transfers of reconstituted skim milk in 
filled milk shall be priced at the lowest 
class price of the respective orders; and

(iii) If the operator of the partially
regulated distributing plant so requests, 
the value of milk determined pursuant 
to § 1079.60 fo f such handler shall in
clude, in lieu of the value of other source 
milk specified in § 1079.60(f) less the 
value of such other source milk specified 
in § 1079.71(a) (2) (ii), a value of milk 
determined pursuant to § 1079.60 for each 
nonpool plant that is not an other order 
plant which serves as a supply plant for 
such partially regulated distributing 
plant by making shipments to the par
tially regulated distributing plant dur
ing the month equivalent to the require
ments of § 1079.7(b) subject to the fol
lowing conditions: r .

(a) The operator of the partially reg
ulated distributing plant submits with 
his reports filed pursuant to §§ 1079.30(b) 
and 1079.31(b) similar reports for each 
such nonpool supply plant;

(t>) The operator of such nonpool sup
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested by 
the market administrator for verification 
purposes; and

(c) The value of milk determined pur
suant to § 1079.60 for such nonpool sup
ply plant shall be determined in the same 
manner prescribed for computing the 
obligation of such partially regulated 
distributing plant; and

(2) From the partially regulated dis
tributing plant’s value of milk computed 
pursuant to paragraph (b) (1) of this sec
tion, subtract:

(i) The gross payments by the oper
ator of such partially regulated distribut
ing plant, adjusted to a 3.5 percent but
terfat basis by the butterfat differential 
specified in § 1079.74, for milk received 
at the plant during the month that would 
have been producer milk if the plant had 
been fully regulated;

(ii) If paragraph (b) (1) (iii) of this 
section applies, the gross payments by 
the operator of such nonpool supply 
plant, adjusted to a 3.5 percent butterfat 
basis by the butterfat differential speci
fied in § 1079.74, for milk received at the 
plant during the month that would have 
been producer milk of the plant had 
been fully regulated; and

(iii) The payments by the operator of 
the partially regulated distributing plant 
to the producer-settlement fund of 
another order under which such plant is 
also a partially regulated distributing 
plant and like payments by the operator 
of the nonpool supply plant if paragraph
(b) C D  (iii) of this section applies.
§ 1079.77 Adjustment o f accounts.

(a) Whenever verification by the mar
ket administrator of reports or payments 
by any handler discloses errors in pay
ments to the producer-settlement fund 
pursuant to § 1079.71, the market admin
istrator shall promptly bill such handler 
for any unpaid amount and such handler 
shall, within 5 days of such billing, make 
payment to the market administrator of 
the amount so billed. Whenever verifi
cation discloses that payment is due 
from the market administrator to any 
handler, the market administrator shall, 
within 5 days, make payments to such 
handler.

(b) Whenever verification by the mar
ket administrator of the payments by a 
handler to any producer or cooperative 
association discloses payment of less 
than is required by § 1079.73, the handler 
shall pay the balance due such producer 
or cooperative association not later than 
the time for making payments next fol
lowing such disclosure.
§ 1079.78 Charges on overdue accounts.

Any unpaid obligation of a handler 
pursuant to §§ 1079.71, 1079.76, 1079.77
(a), and 1079.85, for which remittance 
has not been made (or, if mailed, post
marked) by the date specified for such 
payment, shall be increased three- 
fourths of 1 percent, and any remaining 
amount due shall be increased at a sim
ilar rate on the corresponding day of 
each month thereafter until paid. The 
amounts payable pursuant to this sec
tion shall be computed monthly on each 
unpaid obligation, which shall include 
any unpaid charges previously made 
pursuant to this section; and for the 
purpose of this section any obligation 
that was determined at a date later than 
prescribed by the order because of a 
handler’s failure to submit a report to 
the market administrator when due shall 
be considered to have been payable by the 
date it would have been due if the report 
had been filed when due.
A d m i n i s t r a t i v e  A s s e s s m e n t  a n d  M a r k e t 

i n g  S e r v ic e  D e d u c t i o n

§ 1079.85 Assessment for order admin
istration.

As his pro rata share of the expense of 
administration of the order, each handler 
shall pay to the market administrator on 
or before the 15th day after the end of 
the month 4 cents per hundredweight, or 
such lesser amount as the Secretary may 
prescribe, with respect to :

(a) Receipts of producer milk (includ
ing such handler’s own production) 
other than:

(1) Receipts of producer milk by a 
handler described in § 1079.9(c) that 
were delivered to pool plants of other 
handlers; and

(2) Receipts of producer milk that 
were transferred to pool plants of other 
handlers by a cooperative association in 
its capacity as a handler pursuant to 
§ 1079.9(a) ;

(b) Receipts from a handler described 
in § 1079.9(c) ;

(c) Receipts from a cooperative asso
ciation in its capacity as a handler pur
suant to § 1079.9(a) ;

(d) Other source milk allocated to 
Class I pursuant to § 1079.44(a) 1(7) and 
(11) and the corresponding steps of 
§ 1079.44(b), except such other source 
milk that is excluded from the computa
tions pursuant to § 1079.60 (d) and (f) ; 
and

(e) Route dispostion in the marketing 
area from a partially regulated distribut
ing plant that exceeds the skim milk and 
butterfat specified in § 1079.76(a) (2).
§ 1079.86 Deduction for marketing 

services.
(a) Except as set forth in paragraph

(b) of this section, each handler, in mak
ing payments directly to producers (other 
than himself) pursuant to § 1079.73, 
shall deduct 6 cénts per hundredweight, 
or such lesser amount as the Secretary 
may prescribe with respect to all milk 
received from producers’ farms during 
the month, and shall pay such deductions 
to the market administrator on or be
fore the 15th day after thè end of such 
month. Such moneys shall be expended 
by the market administrator to provide 
for market information and to verify 
the weights, samples, and tests of milk 
of producers who are not receiving such 
services from a cooperative association.

(b) In the case of producers for whom 
a cooperative association is actually per
forming the services set forth in para
graph (a) of this section, each handler 
shall make, in lieu of the deduction speci
fied in paragraph (a) of this section, 
such deductions from the payments to 
be made to such producers as may be 
authorized by the membership agree
ment or marketing contract between 
such cooperative association and such 
producers and on or before the 15th day 
after the end of each month shall pay 
such deductions to the cooperative asso
ciation rendering such services, accom
panied by a statement showing the quan
tity of milk for which a deduction was 
computed for each producer.

Inflation Impact Statement. The 
United States Department of Agriculture 
has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflation Impact 
Statement under Executive Order 11821 
and OMB Circular A-107.

Signed at Washington, D.C., on De
cember 29,1976.

D onald E. W ilkinson , 
Administrator.

[ FR Doc .77-268 Filed 1-5-77; 8:45 am]

FEDERAL REGISTER, V O L. 42 , N O . 4— TH UR SDAY, JA N U A R Y  6, 1977





THURSDAY, JANUARY 6, 1977

PART III

DEPARTMENT 
OF JUSTICE

Law Enforcement Assistance 
Administration

PUBLIC SAFETY OFFICERS' 
DEATH BENEFITS



1390 PROPOSED RULES

DEPARTMENT OF JUSTICE
Law Enforcement Assistance 

Administration

[  28 CFR Part 32 ]
PUBLIC SAFETY OFFICERS’ DEATH  

BENEFITS
Introduction

The Public Safety Officers’ Benefits Act 
of 1976, Pub. L. 94-430, 90 Stat. 1346 
(“ the Act”) was signed into law on Sep
tember 29, 1976. The Act provides for 
payment of a $50,000 death benefit to the 
specified survivors of a public safety of
ficer who dies as the direct and proxi
mate result of a personal injury sus
tained in the line of duty.

Section 704(a) of the Act, 42 U.S.C. 
3796c, authorizes LEAA to “ establish 
such rules, regulations, and procedures as 
may be necessary to carry out the pur
poses of (the A c t ) T h e  regulations 
herein proposed are intended to explain 
which officers are covered by the Act, 
the standards of eligibility, and the ad
ministrative process by which LEAA will 
make its determinations.

LEAA invites comment on all aspects 
of the proposed regulations . ̂ This intro
duction highlights several key proposals 
on which comment is specifically invited. 
A section-by-section commentary is also 
appended to the regulations.

In order that there will be a full op
portunity to consider the opinions of in
terested persons, written comments, sug
gestions, and data or arguments may be 
submitted to the Administrator, Law En
forcement Assistance Administration, 
U.S. Department of Justice, Washington,
D.C. 20531, Attention: Thomas J. Mad
den, General Counsel, on or before Feb
ruary 20, 1977. LEAA will consider these 
comments and publish final rules no 
later than April 6, 1977. Public hearings 
will be held in Washington at LEAA of
fices if requested on or before January 31, 
1977. Requests for hearings should be 
sent to Thomas J. Madden at the above 
address.

Comment is specifically invited on the 
following issues:

Officers covered. The Act defines “pub
lic safety officer” as “a person serving a 
public agency in an official capacity, with 
or without compensation, as a law en
forcement officer or as a fireman.” “Law 
enforcement officer” means “ a person in
volved in crime and juvenile delinquency 
control or reduction, or enforcement of 
the criminal laws. This includes, but is 
not limited to, police, corrections, proba
tion, parole, and judicial officers.” 
“Fireman” is defined by the Act to in
clude “a person serving as an officially 
recognized or designated member of a 
legally organized volunteer fire depart
ment.” The definitions in § 32.2 (g) and
(h) , and the Commentary on those sec
tions, elaborate further on the scope of 
“fireman” and “law enforcement officer.”

LEAA has generally proposed to make 
the authority of the deceased officer the 
touchstone of the Act’s applicability, 
rather than his status. Classifications 
such as sworn and non-swom, uniformed 
and civilian, full-time and part-time,

paid and volunteer, and the difference be
tween agencies in duties assigned per
sons in those classifications make an 
analysis of authority rather than status 
more appropriate. In short, the duties the 
decedent was authorized to perform in 
the line of duty will determine whether 
he was a “public safety officer” within 
the meaning of the Act. See the Com
mentary on § 32.2 (g) and (h ). Comment 
is specifically invited on this approach 
as well as other possible criteria for de
termining which officers are covered by 
the Act.

Potential beneficiaries. The eligibility 
of a deceased officer’s spouse or children 
for benefits under the Act is not con
ditioned on any demonstration of de
pendence. Only the officer’s parents must 
show they were “substantially reliant for 
support” on the officer to be eligible for 
benefits. Accordingly, the terms “spouse” 
(§32.2(1)) and “stepchild” (§32 .2(j)) 
are defined very broadly. A spouse living 
apart from a deceased officer “for any 
reason” at the time of death is eligible 
for benefits, as is a stepchild whose par
ent may no longer be married to the 
deceased officer. See the Commentary of 
§ 32.2(j).

Comment on these definitions in par
ticular is specifically invited.

Representation of claimants. The 
“rules, regulations, and procedures” 
LEAA is authorized to establish by sec
tion 704(a), may include:
regulations governing the ¿recognition of 
agents or other persons representing claim
ants under this part before the Administra
tion. The Administration may prescribe the 
maximum fees which may be charged for 
services performed in connection with any 
claim under this part before the Administra
tion, and any agreement in violation of such 
rules and regulations shall be void.
During the debate of an earlier Public 
Safety Officers’ Benefits bill, Congress
man Hamilton Fish of New York, a man
ager of the bill, explained the intent of 
a provision identical to present section 
704(a):

To avoid development of a so-called “bar 
association” of lawyers who file questionable 
claims for benefits, with a high percentage 
of the $50,000 as their contingent fee, one 
committee amendment provides that LEAA 
may, by regulation prescribe the maximum 
fee allowable for representing claimants. 
Cong. Bee. H 3121 (April 24, 1974, daily ed.).

LEAA has not proposed fixed-dollar 
fee ceilings; the appropriate fee for each 
case will be determined on the basis of 
the representative’s petition (§ 32.22(e)) 
and the review criteria listed in § 32.22
(f). Stipulated and contingency fee con
tracts are expressly prohibited.

The LEAA fee determination applies 
only to the representation of a claimant 
“before the Administration” ; it does not 
purport to limit an attorney’s fees if the 
claimant seeks judicial review of a final 
determination by the Administration.

Comment is specifically invited on 
whether a fixed-dollar ceiling for specific 
services rendered is an appropriate al
ternative to the fee determination meth
od proposed and on the scope and ade
quacy of the review criteria proposed in 
§ 52.22(f).

PART 32— PUBLIC SAFETY OFFICERS’ 
DEATH BENEFITS 

Subpart A— Scope
Sec.
32.1 Purpose.
32.2 Definitions.

Subpart B— Officers Covered
32.3 Coverage.
32.4 Reasonable doubt of coverage.
32.5 Findings of State and local agencies.
32.6 Conditions on payment.
32.7 Intentional misconduct of the officer.
32.8 Intention to bring about death.
32.9 Voluntary intoxication.

Subpart C— Beneficiaries
32.10 Order of priority.
32.11 Contributing factor to death.
32.12 Determination of relationship of

spouse.
32.13 Determination of relationship of

child.
32.14 Determination of relationship of par

ent.
32.15 Determination of dependency.

Subpart D— Interim and Reduced Payments
32.16 Interim payment in general.
32.17 Repayment and waiver of repayment.
32.18 Reduction of payment. _

Subpart E— Filing and Processing of Claims
32.19 Persons executing claims.
32.20 Claims.
32.21 Evidence.
32.22 Representation.

Subpart F— Determination and Request for 
Reconsideration

32.23 Determination.
32.24 Request for reconsideration.

Au t h o r it y : Secs. 501 and 704(a) of the 
Omnibus Crime Control and Safe Streets 
Act o f 1968, 42 U.S.C. 3701, et seq., as amend
ed (Pub. L. 90-351, as amended by Pub. L.
93- 83, Pub. L. 93-415, Pub. L. 94-430, and 
Pub. L. 94-503).

Subpart A— Introduction

§ 32.1 Purpose.
The purpose of this regulation is to 

implement Part J, “Public Safety Offi
cers’ Death Benefits,” of Title I of the 
Omnibus Crime Control and Safe Streets 
Act of 1968, 42 U.S.C. 3701, et seq., as 
amended (Pub. L. 90-351, as amended by 
Pub. L. 93-83, Pub. L. 93-415, Pub. L.
94- 430 and Pub. L. 94-503).
§ 32.2 Definitions.

(a) “The Act” means the Public Safety 
Officers’ Benefits Act of 1974, 42 U.S.C. 
3796, et seq., Pub. L. 94-430, 90 Stat. 1346 
(September 29,1976).

(b) “Administration” means the Law 
Enforcement Assistance Administration.

(c) “Line of duty” means any action 
which an officer is obligated or authorized 
by rule, regulation, condition of employ
ment, or law to perform, including those 
social, ceremonial, or athletic functions 
to which he is assigned, or for which he 
is compensated, by the public agency he 
serves.

(d) “Direct and proximate” or “proxi
mate” means that the antecedent event 
is a substantial factor in the result.

(e) “Personal injury” means any in
jury to the body which is inflicted by an 
outside force, whether or not it is ac
companied by physical impact, as well 
as diseases which are caused by or result 
from such an injury, but not diseases
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which arise merely out of the perform
ance of duty.

(f) “Public safety officer” means any 
person serving a  public agency in an 
official capacity, with or without com
pensation, as a law enforcement officer 
or firefighter.

(g) “Law enforcement officer” means 
any official involved in crime and juvenile 
delinquency control or reduction, or en
forcement of the criminal laws, includ
ing but not limited to police, corrections, 
probation, parole, and judicial officers, 
and officials engaged in programs relat
ing to narcotics addiction, such as those 
responsible for screening arrestees or 
prisoners for possible diversion into drug 
treatment programs, who are exposed, 
on a regular basis, to criminal offenders.

(h) “Firefighter” includes all fire serv
ice personnel serving a public agency in 
an official capacity, including any indi
vidual serving as an officially recognized 
or designated member of a legally-orga
nized volunteer fire department.

(i) “Child” means any natural, illegiti
mate, adopted, or posthumous child or 
stepchild of a deceased public safety offi
cer who, at the time of the public safety 
officer’s death, is—

(1) Eighteen years of age or under;
(2) Over eighteen years of age and a 

student; or
(3) Over eighteen years of age and in

capable of selfsupport because of physi
cal or mental disability.

(j) “Stepchild” means a child of the 
officer’s spouse. The relationship of step
child is not terminated by the divorce, 
remarriage, or death of the stepchild’s 
natural parent.

(k) “Student” means an individual 
under 23 years of age who has not com
pleted four years of education beyond 
the high school level and who is reg
ularly pursuing a full-time course of 
study or training at an institution which 
is—

(l) A school or college or university 
operated or directly supported by the 
United States, or by a State or local gov
ernment or political subdivision thereof;

(2) A school or college or university 
which has been accredited by a State or 
by a State recognized or nationally 
recognized accrediting agency or body;

(3) A school or college or university 
not so accredited but whose credits are 
accepted, on transfer, by at least three 
institutions which are so accredited, for 
credit on the same basis as if transferred 
from an institution so accredited; or

(4) An additional type of educational 
or training institution as defined by the 
Secretary of Labor.
Such an individual is deemed not to 
have ceased to be a student during an in
terim between school years if the interim 
is not more than four months and if he 
shows to the satisfaction of the Adminis
tration that he has a bona fide intention 
of continuing to pursue a full-time course 
of study or training during the semester 
or other enrollment period immediately, 
after the interim or during periods of 
reasonable duration during which, in the 
judgment of the Administration, he is

prevented by factors beyond his control 
from pursuing his education. A student 
whose 23rd birthday occurs during a 
semester or other enrollment period is 
deemed a student until the end of the 
semester or other enrollment period.

(l) “Spouse” means the husband or 
wife of the deceased officer at the time of 
the officer’s death, and Includes a spouse 
living apart from the officer at the time 
of the officer’s death for any reason.

(m) “Dependent” means a person who 
was substantially reliant for support 
upon the income of the deceased public 
safety officer.

(n) “ Intoxication” means a disturb
ance o f mental or physical faculties re
sulting from the introduction of alcohol, 
drugs, or other substances into the body.

(o) “Public agency” means any State 
of the United States, the District of 
Columbia, the Commonwealth o f Puerto 
Rico, and any territory or possession of 
the United States, or any unit of local 
government, combination of such States, 
or units, or any department, agency, or 
instrumentality of any of the foregoing.

(p) “Support” means food, shelter, 
clothing, ordinary medical expenses, and 
other ordinary and customary items for 
maintenance of the person supported.

Subpart B— Officers Covered 
§ 32.3 Coverage.

In any case in which the Administra
tion determines, pursuant to these reg
ulations, that a public safety officer, as 
defined in § 32.2(f), has died as the 
direct and proximate result of a personal 
injury sustained in the line of duty, the 
Administration shall pay a benefit of 
$50,000 in the order specified in § 32.10, 
subject to the conditions set forth in 
§§32.6, 32.9, or 32.11.
§ 32.4 Reasonable doubt o f coverage.

The Administration shall resolve any 
reasonable doubt arising from the cir
cumstances of the officer’s death in favor 
of payment of the death benefit.
§ 32.5 Findings o f State and local 

agencies.
The Administration will give substan

tial weight to the evidence and findings 
presented by State and local administra
tive and investigative agencies. The 
Administration will request additional 
assistance or conduct its own investiga
tion when it believes that the existing 
evidence does not provide the Adminis
tration a rational basis for a decision on 
a material element of eligibility.
§ 32.6 Conditions on payment.

(a) No benefit shall be paid—
(1) If the death was caused by—
(1) The intentional misconduct of the 

public safety officer; or
(ii) The officer’s intention to bring 

about his death;
(2) If voluntary intoxication of the 

public safety officer was the proximate 
cause of death; or

(3) To any person whose actions were 
a substantial contributing factor to the 
death of the officer.

(b) The Act applies only to deaths 
occurring from injuries sustained on or 
after September 29,1976.
§ 32.7 Intentional misconduct o f the 

officer.
The Administration will consider at 

least the following factors in determining 
whether death was caused by the inten
tional misconduct of the officer:

(a) Whether the conduct was in vio
lation of rules and regulations of the 
employer, or ordinances and laws: and

(1) Whether the officer knew the con
duct was prohibited and understood its 
import;

(2) Whether there was a reasonable 
excuse for the violation; or

(3) Whether the rule violated is habit
ually observed and enforced;

(b) Whether the conduct involved 
either intentional wrongdoing or reckless 
disregard of its probable consequence;

(c) Whether the officer had previously 
engaged in similar misconduct;

(d) Whether the officer’s intentional 
misconduct was a substantial factor in 
the officer's death; and

(e) The existence of an intervening 
force which would have independently 
caused the officer’s death and which 
would not otherwise prohibit payment of 
a death benefit pursuant to these 
regulations.
§ 32.8 Intention to bring about death.

The Administration will consider at 
least the following factors in determining 
whether the officer intended to bring 
about his own death;

(a) Whether the suicide was caused 
by insanity, through an uncontrollable 
impulse or without conscious volition to 
produce death;

(b) Whether the insanity resulted di
rectly from an injury which would other
wise be within the scope of the Act if 
death had directly resulted from the 
injury;

(c) Whether the officer had a prior 
history of attempted suicide;

(d) Whether the officer’s intent to 
bring about his death was a substantial 
factor in the officer’s death; and

(e) The existence of an intervening 
force or action which would have inde
pendently caused the officer’s death and 
which would not otherwise prohibit pay
ment of a death benefit pursuant to these 
regulations.
§ 32.9 Voluntary intoxication.

The Administration will consider at 
least the following factors in determin
ing whether voluntary intoxication was 
the proximate cause of the officer’s death:

(a) The evidence of intoxication at the 
time the injury from which death re
sulted was sustained;

(b) Whether, and to what extent, the 
officer had a prior history of voluntary 
intoxication while in the line of duty;

(c) Whether and to what degree the 
officer had previously used the intoxicant 
in question;

(d) Whether the intoxicant was pre
scribed medically and was taken within 
the prescribed dosage;
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(e) Whether the voluntary intoxication 
was a substantial factor in the officer's 
death; and

(f) The existence of an intervening 
force or action which would have in
dependently caused thè officer’s death 
and which would not otherwise prohibit 
payment of a death benefit pursuant to 
these regulations.

Subpart C— Beneficiaries 

§32.10 Order o f  priority.
(a) When the Administration has de

termined that a benefit may be paid ac
cording to the provisions of Subpart B 
of this part and §32.11, a benefit of 
$50,000 shall be paid in the following 
order of precedence—

(1) i f  there is no surviving child of
the deceased officer, to the spouse of such 
officer; «

(2) If there is no spouse, to the child 
or children, in equal shares;

(3) If there are both a spouse and one 
or more children, one-half to the spouse 
and one-half to the child or children, in 
equal shares; and

(4) If there is no survivor in the above 
classes, to the dependent parent or par
ents, in equal shares.

(b) If no one qualifies as provided in 
paragraph (a) of this section, no bene
fit shall be paid.
§ 32.11 Contributing factor to death.

(a) No benefit shall be paid to any 
person who would otherwise be entitled 
to a benefit under this part if such per
son’s intentional actions were a sub
stantial contributing factor to the death 
of the public safety officer.

(b) When a potential beneficary is 
denied benefits under paragraph (a) of 
this section, the benefits shall be paid to 
the remaining eligible survivors, if any, 
of the officer as if the potential benefi
ciary denied benefits did not survive the 
officer.
§ 32.12 Determination o f relationship 

o f spouse.
(a) Marriage should be established by 

one (or more) of the following types of 
evidence in the following order of pref
erence—

(1) Copy of the public record of mar
riage, certified or attested, or by an ab
stract of the public record, containing 
sufficient data to identify the parties, the 
date and place of the marriage, and the 
number of prior marriages by either par
ty if shown on the official record, issued 
by the officer having custody of the rec
ord or other public official authorized to 
certify the record, or a certified copy of 
the religious record of marriage;

(2) Official report from a public 
agency as to a marriage which occurred 
while the officer was employed with such 
agency;

(3) The affidavit of the clergyman or 
magistrate who officiated;

(4) The original certificate of mar
riage accompanied by proof of its gen
uineness and the authority of the person 
to perform the marriage;

(5) The affidavits or certified state
ments of two or more eyewitnesses to 
the ceremony;

(6) In jurisdictions where marriages 
other than by ceremony are recognized, 
the affidavits or certified statements of 
the spouse setting forth all of the facts 
and circumstances concerning the al
leged marriage, such as the agreement 
between the parties at the beginning of 
their cohabitation, the period of cohabi
tation, places and dates of residences, 
and whether children were bom  as tljè 
result of the relationship. This evidence 
should be supplemented by affidavits or 
certified statements from two or more 
persons who know as the result of per
sonal observation the reputed relation
ship which existed between the parties 
to the alleged marriage including the pe
riod of cohabitation, places of residences, 
whether the parties held themselves out 
as husband and wife, and whether they 
were generally accepted as such in the 
communities in which they lived; or

(7) Any other evidence which would 
reasonably support a belief by the Ad
ministration that a valid marriage ac
tually existed.

(b) If applicable, certified copies of 
divorce decrees of previous marriages of 
either party must be submitted.
§ 32.13 Determination o f relationship 

o f child.
(a) In general. A claimant is the child 

of a public safety officer if his birth cer
tificate shows the officer as his parent.

(b) Alternative. If the birth certificate 
does not show the public safety officer as 
the claimant’s parent, the sufficiency of 
the evidence will be determined in ac
cordance with the facts of a particular 
case. Proof of the relationship may con
sist of—

(1) An acknowledgement in writing 
signed by the public safety officer; or

(2) Evidence that the officer has been 
identified as the child’s parent by a judi
cial decree ordering him to contribute to 
the child’s support or for other purposes; 
or

(3) Any other evidence which reason
ably supports a finding of a parent-child 
relationship, such as—

(i) A certified copy of the public rec
ord of birth or a religious record show
ing that the officer was the informant 
and was named as the parent of the 
child ; or

(ii) Statements of persons who know 
that the officer accepted the child as his; 
or

(iii) information obtained from a 
public agency or public records, such as 
school or welfare agencies, which shows 
that with his knowledge the officer was 
named as the parent of the child.

(c) Adopted child. Except as may be 
provided in paragraph (b) of this sec
tion, evidence of relationship must be 
shown by a certified copy of the decree 
of adoption and such other evidence as 
may be necessary. In jurisdictions where 
petition must be made to the court for 
release of adoption documents or infor
mation, or where the release of such

documents or information is prohibited, 
a revised birth certificate will be suffi
cient to establish the fact of adoption.

(d) Stepchild. The relationship of a 
stepchild to the deceased officer shall be 
demonstrated by—

(1) Evidence of birth to the spouse of 
the officer as required by paragraphs (a) 
and (b) of this section; or

(2) If adopted by the spouse, evidence 
of adoption as required by paragraph (c) 
of this section; or

(3) Other evidence, such as that spec
ified in § 32.14(b), which reasonably 
supports the existence of a parent-child 
relationship between the child and the 
spouse; and

(4) Evidence of the marriage of the 
officer and the spouse, as required by 
§ 32.12.
§ 32.14 Determination o f relationship 

o f parent.
(a) In general. A claimant is the par

ent of a public safety officer if the of
ficer’s birth certificate shows the claim
ant as his parent.

(b) Alternative. If the birth certificate 
does not show the claimant as the of
ficer’s parent, proof of the relationship 
may be shown by—

(j.) An acknowledgement in writing 
signed by the claimant before the of
ficer’s death; or

(2) Evidence that the claimant has 
been identified as the officer’s parent by 
judicial decree ordering him to contri
bute to the officer’s support or for other 
purposes; or

(3) Any other evidence which reason
ably supports a finding of a parent-child 
relationship, such as:

(i) A certified copy of the public rec
ord of birth or a religious record show
ing that the claimant was the informant 
and was named as the parent of the of
ficer; or

(ii) Statements of persons who know 
the claimant had accepted the officer as 
his child; or

(iii) Information obtained from a 
public agency or public records, such as 
school or welfare agencies, which shows 
that with his knowledge the claimant had 
been named as the parent of the child.

(c) Adopted child. Except as provided 
in paragraph (b) of this section, evi
dence of relationship must be shown by 
a certified copy of the decree of adop
tion and such other evidence as may be 
necessary. In jurisdictions where peti
tion must be made to the court for re
lease of adoption documents or informa
tion, or where release of such documents 
or information is prohibited, a revised 
birth certificate showing the claimant 
as the officer’s parent will suffice.

(d) Step-parent. The relationship of a 
step-parent to the deceased officer shall 
be demonstrated by—

(1) (i) Evidence of the officer’s birth to 
the spouse of the step-parent as required 
by § 32.13 (a) and (b) ; or

(ii) If adopted by the spouse of the 
step-parent, proof of adoption as re
quired by § 32.13(c); or

(iii) Other evidence, such as that spec
ified in paragraph (b) Of this section,
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which reasonably supports a parent- 
child relationship between the spouse 
and the officer; and

(2) Evidence of the marriage of the 
spouse and the step-parent, as required 
by § 32.12.
§ 32.15 Determination o f dependency.

(a) To be eligible for a death benefit 
under the Act, a parent of the deceased 
officer shall demonstrate that he or she 
was substantially reliant for support up
on the income of the officer.

(b) The claimant parent shall demon
strate- that he or she was dependent 
upon the decedent at either the time of 
the officer’s death or of the personal 
injury that was a substantial factor in 
the officer’s death.

(c) The claimant parent shall demon
strate . dependency by submitting a 
signed statement of dependency within a 
year of the officer’s death. This state
ment shall include the following infor
mation—

(1> A list of all sources of income or 
support for the twelve months preceding 
the officer’s injury or death;

(2) The amount of income or value of 
support derived from each source listed; 
and

(3) The nature of support provided by 
each source.

(d) Generally, the Administration will 
consider a parent “dependent” if he or 
she was reliant on the income of the 
deceased officer for over one-third of his 
or her support.

Subpart D— -Interim and Reduced 
Payments

§ 32.16 Interim payment in general.
Whenever the Administration deter

mines, upon a showing of need and prior 
to taking final action, that a death of a 
public safety officer is one with respect 
to which a benefit will probably be paid, 
the Administration may make an in
terim benefit payment not exceeding 
$3,000, to a person entitled to receive a 
benefit under Subpart C of this part.
§ 32.17 Repayment and waiver o f re

payment.
Where there' is no-final benefit paid, 

the recipient of any interim benefit paid 
under § 32.16 shall be liable for repay
ment of such amount. The Administra
tion may waive all or part of such repay
ment and shall consider for this purpose 
the hardship which would result from 
repayment.
§ 32.18 Reduction o f payment.

(a) The benefit payable under this 
part shall be in addition to any other 
benefits that may be due from any other 
source, but shall be reduced by—

(1) Payments authorized by Section 
8191 of Title 5, United States Code, pro
viding compensation for law enforcement 
officers not employed by the United 
States killed in connection with the com
mission of a crime against the United 
States;

<2) Payments authorized by Section 
12(k) bf the Act of September 1, 1916, 
as amended (section 4-531(1) of the Dis
trict of Columbia C ode); and
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(3) The amount of the interim bene
fit payment made to the claimant pur
suant to § 32.16.

(b) No benefit paid under this part 
shall be subject to execution or attach
ment.

Subpart E— Filing and Processing of 
Claims

§ 32.19 Persons executing claims.
(a) The Administration shall deter

mine who is the proper party to execute 
a claim in accordance with the following 
rules—

(1) The claim shall be executed by the 
claimant or his legally designated rep
resentative if the claimant is mentally 
competent and physically able to execute 
the claim.

(2) If the claimant is mentally incom
petent Or physically unable to execute 
the claim and

(i) Has a legally appointed guardian, 
committee, or other representative, the 
claim may be executed by such guardian, 
committee, or other representative, or

(ii) Is in the care of an institution, the 
claim may be executed by the manager 
or principal officer of such institution.

(3) For good cause shown, such as the 
age or prolonged absence of the claim
ant, the Administration may accept a 
claim executed by a person other than 
one described in paragraphs (a) (1) and 
(2) o f this section.

(b) Where the claim is executed by a
person other than the claimant, such 
person shall, at the time of filing the 
claim or within a reasonable time there
after, file evidence of his authority to ex
ecute the claim on behalf of such claim
ant in accordance with the following 
rules— " '"-'i

(1) If the person executing the claim 
is the legally-appointed guardian, com
mittee, or other legally-designated rep
resentative of such claimant, the evi
dence shall be a certificate executed by 
the proper official of the court of 
appointment.

(2) If the person executing the claim 
is not such a legally-designated repre
sentative, the evidence1 shall be a state
ment describing his relationship to the 
claimant or the extent to which he has 
the care of such claimant or his position 
as an officer of the institution of which 
the claimant is an inmate or patient. The 
Administration may, at any time, require 
additional evidence to establish the au
thority of any such person to file or with
draw a claim.
§ 32.20 Claims.

(a) Where an individual files a stand
ardized claim form or other written 
statement with the Administration which 
indicates an intention to claim benefits, 
and such statement bears a signature or 
mark properly witnessed, the filing of 
such written statement shall be consid
ered to be the filing of a claim for bene
fits.

(b) A claim by or on behalf of a sur
vivor of a public safety officer shall be 
filed within one year after the date of 
death unless the Administration finds 
that the failure to file was justified by 
good cause.

I3D3

(c) Except as otherwise provided in 
this part, the withdrawal of a claim, the 
cancellation of a request for such with
drawal, or any notice provided for pur
suant to the regulations in this part, 
shall be in writing and shall be signed 
by the claimant or the person legally des
ignated to execute a claim under § 32.19.
§ 32.21 Evidence.

(a) A claimant for any benefit or fee 
under the Act and the regulations shall 
submit such evidence of eligibility or 
other material facts as is specified by 
these regulations. The Administration 
may at any time require additional evi
dence to be submitted with regard to en
titlement, the right to receive payment, 
the amount to be paid, or any other 
material issue.

(b) Whenever a claimant for any bene
fit or fee under the Act and the regula
tions has submitted no evidence or in
sufficient evidence of any material issue 
or fact, the Administration shall inform 
the claimant what evidence is necessary 
for a determination as to such issue or 
fact and shall request him to submit 
such evidence within a reasonable spec
ified time. The claimant’s failure to sub
mit evidence on a material issue or fact, 
as requested by the Administration, shall 
be a basis'for determining that the claim
ant fails to satisfy the conditions re
quired to award a benefit or fee or any 
part thereof.

(c) In cases where a copy of a record, 
document, or other evidence, or an ex
cerpt of information therefrom, is ac
ceptable as evidence in lieu of the orig
inal, such copy or excerpt shall, ex
cept as may otherwise clearly be indi
cated thereon, be certified as a true and 
exact copy or excerpt by the official cus
todian of such record, or other public 
official authorized to certify the copy.
§ 32.22 Representation.

-faX A claimant may be represented in 
any proceeding before the Administra
tion by an attorney or other person au
thorized to act on behalf of the claimant 
pursuant to § 32.19.

(b) No contract for a stipulated fee or 
for a fee on a contingent basis will be 
recognized. Any agreement between a 
representative and a claimant ip viola
tion of this subsection is void.

(c) Any individual who desires to 
charge or receive a fee for services 
rendered for an individual in any appli
cation or proceeding before-the Adminis
tration must file a written petition there
fore in accordance with paragraph (e) of 
this section. The amount of the fee he 
may charge or receive, if any, shall be 
determined by the-Administration on the 
basis of the factors described in para
graphs ,(e) and (f) of this section.

(d) Written notice of a fee determina
tion made in accordance with paragraph
(f) of this section shall be mailed to the 
representative and the claimant at their 
last known addresses. Such notice shall 
inform the parties of the amount of the 
fee authorized, the basis o f the determi
nation, and the fact that the Adminis
tration assumes no responsibility for 
payment.
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(e) To obtain approval o f a fee for 
services performed before the Adminis
tration, a representative, upon comple
tion of the proceedings in which he 
rendered services, must file with the Ad
ministration a written petition contain
ing the following information—

(1) The dates his services began and 
ended;

(2) An itemization of services ren
dered with Ihe amount of time spent in 
hours, or parts thereof;

(3) The amount of the fee he desires 
to charge for services performed;

(4) The amount of fee requested or 
charged for services rendered in the same 
matter before any State or Federal court;

(5) The amount and itemization of 
expenses incurred for which reimburse
ment has been made or is expected;

(6) The special qualifications which 
enabled him to render valuable services 
to the claimant (this requirement does 
not apply where the representative is an 
attorney); and

(7) A statement showing that a copy 
of the petition was sent to the person 
represented.

(f) In evaluating a request for ap
proval of a fee, the purpose of the pub
lic safety officers’ benefits program—-to 
provide a measure of economic security 
for the beneficiaries thereof—will be 
considered, together with the following 
factors—

(1) The services performed (including 
type of service);

(2) The complexity of the case;
(3) The level of skill and competence 

required in rendition of the services;
(4) The amount of time spent on the 

case;
(5) The results achieved;
(6) The level of administrative review 

to which the claim was carried within the 
Administration and the level of such re
view at which the representative entered 
the proceedings;

(7) The amount of the fee requested 
for services rendered, excluding the 
amount of any expenses incurred, but in
cluding any amount previously author
ized or requested;

(8) The customary fee for this kind of 
service; and

(9) Other awards in similar cases.
(g) In awarding a fee, the Administra

tion shall consider and add thereto thq 
amount of reasonable and unreimbursedv 
expenses incurred in establishing the 
claimant’s case. No amount of reimburse
ment shall be permitted for expenses in
curred in obtaining medical or docu
mentary evidence in support of the claim 
which has previously been obtained by 
the Administration, and no reimburse
ment shall be allowed for expenses in
curred by him in establishing or pursuing 
his application for approval of his fee.

Subpart F— Determination and Request 
for Reconsideration

§ 32.23 Determination.
Upon making a determination of eli

gibility, the Administration shall notify 
each claimant of its disposition of his or

her claim. In those cases where the Ad
ministration has determined the claim
ant to be ineligible for a death benefit, 
the Administration shall specify the rea
sons for the determination.
§ 32.24 Request for reconsideration.

(a) A claimant may, within ,30 days 
after notification of ineligibility by the 
Administration, request the Administra
tion to reconsider its determination of 
ineligibility. The Administration «hall 
provide the claimant the opportunity for 
an oral hearing which shall be held 
within 30 days of the request for recon
sideration. The claimant may waive the 
oral hearing, and present written evi
dence to thé Administratión within 30 
days of the request.

(b) If requested, the oral hearing shall 
be conducted in the LEAA Regional Office 
most convenient to the claimant, or other 
mutually agreeable location, before "the 
Deputy Administrator for Policy Devel- 
opment or his designee. The Deputy shall 
conduct the hearing so as to bring out 
pertinent facts, including the production 
of pertinent documents. Rules of evi
dence shall not be applied strictly, but 
the Deputy shall exclude irrelevant or 
unduly repetitious evidence. The claim
ant, his representative, and the repre
sentatives of the Administration at the 
hearing shall be "given the opportunity to 
cross-examine witnesses who appear and 
testify. Testimony shall be under oath 
or affirmation.

(c) The hearing shall be recorded and 
transcribed verbatim. All documents sub
mitted to, and accepted by the Deputy 
at the hearing, shall be made part of the 
record of the hearing. If either party sub
mits a document that is accepted, he 
shall furnish a copy to the other.

(d) The Deputy shall, within fifteen 
days after hearing, transmit the record 
and his recommendations to the Admin
istrator for reconsideration. The Admin
istrator shall, within fifteen days of the 
receipt of the record, make a final deter
mination of eligibility and notify the 
claimant of his determination. The notice 
of détermination shall set forth the 
findings of fact and conclusions of law 
supporting the determination.

(e) No payment of any portion of a 
death benefit may be made until all re
quests for reconsideration which may 
affect that payment have been acted on 
by the Administration.

James M.. H. G regg, 
Acting Administrator,

Commentary

Section 32.2(c). An officer is not acting 
within the line of duty when he is 
grossly negligent. See the dialogue be
tween Congressmen Brown and Eilberg 
at Cong. ReC. H 10135-36 (September 15, 
1976* daily ed.).

Section 82.2(d). In determining 
whether an injury was a substantial fac
tor in the officer’s death, LEAA will make 
no presumptions with respect to the 
length of time between the injury and 
death. The claimant has the burden in

all cases of showing that the injury was 
a substantial factor in the officer’s death.

Section 32.2(e). Deaths arising from 
occupational diseases alone are not with
in the purview of the Act. The officer’s 
death should ordinarily be traceable to a 
specific event or act. If an officer who 
has been stabbed while in the line of duty 
subsequently dies of hepatitis contracted 
from thé knife wound, his death would 
be covered by the Act. If an officer’s 
death is attributable to the general 
stress of the job, or prolonged exposure 
to a poor working environment, however, 
it would not.

Section 32.2 (g) and (h). Civilians are 
covered by the Act if they are perform
ing an activity, or in a Category of per
sonnel listed in the definitions of “law 
enforcement officer” or “firefighter.’’ 
Uniformed officers performing clerical or 
other non-law enforcement or firefight
ing duties are also covered if they are 
obligated to be available to perform as 
specified in §§ 32.2 (g) and (h).

Judicial officers include those attor
neys involved in enforcement of the 
criminal law who serve a public agency 
in an official capacity, e.g., prosecutors 
and public defenders, as well as those 
officers of the court engaged in the ac
tivities listed in § 32.2(g).

Section 32.2(j). LEAA considered al
ternative definitions of “stepchild,” 
which would require some dependence or 
status as a member of the household, but 
these were rejected for lack of support 
in either the legislative history of the 
Act or Federal case law.

Section 32.2 (k ) . As directed by the Act, 
“student” is defined as provided in 5 
U.S.C. 8101.

Section 32.2(g). Neither the United 
States, nor any of its agencies or instru
mentalities, are public agencies within 
the meaning of the Act. Federal public 
safety officers are not, therefore, covered 
by the Act.

Section 32.3. In 42 U.S.C. 3796c, LEAA 
is authorized to “establish such rules, 
regulations, and procedures as may be 
necessary to carry out the purposes of 
(the Act). Such rules, regulations, and 
procedures will be determinative of con
flict of laws issues arising under this 
part.”

In applying terms such as “direct and 
proximate result” or “line of duty,” or in 
determining proof of relationship, the 
applicable State law will be considered, 
but will not be determinative. LEAA 
seeks to assure that eligibility will be 
determined by a uniform set of rules, re
gardless of where in the country the offi
cer died or his beneficiaries reside. LEAA 
believes that the establishment of uni
form rules and precedents best mani
fests congressional intent.

Section 32.9. The officer’s history of 
treatment or counseling for alcoholic 
problems will also be considered in de
termining whether the voluntary intoxi
cation of the officer was the proximate 
cause of his death.

Section 32.18(b). The Anti-Assign
ment Act. 31 U.S.C. 203, also prohibits
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transfer or assignment of a claim against 
the United States prior to the allowance 
of the claim.

Section 32.24. Because the Act does 
not require the opportunity for a hear
ing on the record, the adjudication pro
visions of the Administrative Procedures 
Act (APA), 5 U.S.C. 554, do not apply. 
LEAA has, however, proposed an infor
mal and expedited review process pur
suant to which determinations may be 
reconsidered. The review process is in
tended to minimize the financial and 
logistical burden on the claimant, yet 
provide a fair hearing of his views. A 
claimant dissatisfied with the Adminis
tration’s final determination may then 
proceed to seek such judicial relief as 
might be available.

{FR Doc.77-361 Filed l-5-77;8:45 am]
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Title 40— Protectio. Environment

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

SUBCHAPTER N— EFFLUENT GUIDELINES AND 
STANDARDS
[PRL 667-2]

PART 430— PULP, PAPER, AND PAPER- 
BOARD POINT SOURCE CATEGORY

Promulgation
Notice is hereby given of final amend

ments to the interim final rulemaking 
promulgated on February 19, 1976. Com
ments were solicited on the interim final 
rulemaking and review of submitted 
comments and further analysis of the 
existing data base has resulted in a num
ber of changes to the interim final regu
lations as set forth below. Except as spe
cifically noted, the preamble to the in
terim final regulations is incorporated 
herein by reference. On May 29, 1974, 
EPA promulgated a regulation adding 
Part 430 to Title 40 of the Code of Fed
eral Regulations (39 FR 18742). That 
regulation with subsequent amendments 
established effluent limitations and 
guidelines for existing sources and 
standards of performance and pretreat
ment standards for new sources for the 
pulp, paper, and paperboard point source 
category. The regulation set forth helow 
will amend 40 CFR Part 430—pulp, pa
per, and paperboard point source cate
gory and will be applicable to existing 
sources pursuant to sections 301 and 304 
(b) of the Federal Water Pollution Con
trol Act, as amended (33 U.S.C. 1251, 
1311, 1314 (b) and (c), 86 Stat. 816 et 
seq.; Pub. L. 92-500) (the A ct).

A description and discussion of the le
gal authority for this regulation is con
tained in Appendix A to this preamble. 
Appendix B to this preamble contains 
definitions of the subcategories estab
lished for the purpose of identifying the 
best practicable control technology cur
rently available.

Prior to this publication, many agen
cies and groups were consulted and given 
an opportunity to participate in the de
velopment of effluent limitations and 
standards proposed for the pulp, paper, 
and paperboard category. An initial draft 
of the Development Document was sent 
to all participants and comments were 
solicited on that report. These comments 
were reviewed with a result that numer
ous significant changes were made. A 
second draft of the Development Docu
ment entitled “Development Document 
for Advanced Notice of Proposed or Pro
mulgated Rulemaking for Effluent Limi
tations Guidelines and New Source Per
formance Standards for the Bleached 
Kraft, Groundwood, Sulfite, Soda, Deink, 
and Non-Integrated Paper Mills Seg
ment of the Pulp, Paper, and Paperboard 
Mills Point Source Category” (August 
1975) was also distributed for comments. 
The Advance Notice of Proposed or Pro
mulgated Rulemaking was published in 
the F e d e r a l  R e g is t e r  on September 5, 
1975. The Agency published the Advance 
Notice rather than propose the regula
tions in order to meet the court imposed 
deadline of January 30, 1976, and to al-

low the maximum possible participation 
of interested parties prior to promulga
tion of the effluent limitations as interim 
final. The Interim Final Regulations 
were published in the F e d e r a l  R e g is t e r  
on February 19, 1976, and the Develop
ment Document entitled “Development 
Document for Interim Final and Pro
posed Effluent Limitations Guidelines and 
New Source Performance Standards for 
the Bleached Kraft, Groundwood, Sul- 

/fite, Soda, Deink, and Non-integrated Pa
per Mills Segment of the Pulp, Paper, and 
Paperboard Point Source Category” was 
distributed to all interested parties fol
lowing the F e d e r a l  R e g i s t e r  notice and 
comments were solicited. A substantial 
number of comments were received and 
several provided new information and 
data. A summary of the comments re
ceived on the interim final regulations 
and the Agency’s response is contained 
in Appendix C to this preamble. Review 
of the comments and analysis of the sub
mitted information along with the exist
ing data base pointed out a number of 
areas in which revisions to the regula
tions were warranted. As a result, the fi
nal regulations as set forth contain a 
number of significant changes from the 
interim final regulations. The primary 
changes are listed below:.

1. Annual average effluent limitations 
were established to be met by mills using 
end-of-pipe treatment systems consist
ing of biological treatment followed by 
storage ponds with controlled discharges. 
The annual average limitations apply 
only to mills which in effect are required 
by the NPDES authorities to use these 
types of treatment systems due to water 
quality considerations. Mills are eligible 
for the annual average limitations only 
if maximum day and average of 30 con
secutive days limitations are also estab
lished in their NPDES permits.

2. The woodyard allowance was revised 
for all wood pulping subcategories (Sub
parts F, G, H, I, J, K, L, M, N, O, P, and 
U) into three separate allowances for 
specific operations in the woodyard: (a) 
barking, (b) log washing and chip thaw
ing or washing, and (c) log flumes and 
ponds.

3. The definition of production was 
changed in order to clarify the meaning 
of annual average and provide direction 
to the NPDES authority.

4. The zinc limitations for the four 
groundwood subcategories were changed 
to be based upon chemical coagulation, 
floculation, and sedimentation of waste 
waters from mills using zinc hydrosul
fite. The result was that the zinc limita
tions were made less stringent.

5. The Low Alpha Subcategory and the 
High Alpha Subcategory were eliminated 
and combined into the Dissolving Sulfite 
Pulp Subcategory. Within the new sub- 
category, four separate allowances for 
the different grades of sulfite dissolving 
pulp were established (i.e., nitration, vis
cose, cellophane, and acetate). In addi
tion, the definition of the Dissolving Sul
fite Pulp Subcategory was revised to in
clude only the manufacture of dissolving 
sulfite pulp from softwoods.

6. The definitions of the Bleached 
Kraft Fine Papers and the Bleached 
Kraft BCT Papers Subcategories were 
revised to include market pulp as one of 
the produets from mills in these subcate
gories.

7. The definition of the Groundwood: 
Chemi-mechanical Subcategory was re
vised to include only those mills with 
yields of 90 percent or higher, and the 
definition of the Groundwood: Thermo
mechanical Subcategory was revised to 
include only those mills with yields of 
approximately 95 percent or greater.

8. Definitions of most subcategories 
were revised to provide clarity and con
sistency between subcategory definitions.

9. The Papergrade Sulfite Subcategory 
was divided into two subcategories, Pa
pergrade Sulfite (Blow Pit Wash) and 
Papergrade Sulfite (Drum W ash), based 
upon the type of pulp washing equip
ment. Within both subcategories, sepa
rate allowances were established for (a) 
barometric condensers and (b) compo
sition of the cooking liquor. In addition, 
a separate allowance was established for 
the use of continuous digestion opera
tions within the Papergrade (Drum 
Wash) Subcategory.

10. The Papergrade Sulfite Market 
Pulp Subcategory was eliminated since 
papergrade sulfite market pulp mills are 
now included in the revised Papergrade 
Sulfite Subcategory.

11. The discussion of non-water qual
ity impacts of the regulations has been 
expanded in the Development Document.

12. Costs of internal controls were re
vised, and costs of the external controls 
were revised based upon revised subcate
gory raw waste loads and effluent limita
tions. The revised costs are presented in 
the Development Document.

13. Revised energy estimates of achiev
ing BPCTCA are included in the Devel
opment Document.

14. Analyses of new information and 
data along with the existing data base 
resulted in revisions of the BOD5 and 
TSS effluent limitations in the following 
subparts: F. G, H, I, J, K, L, M, N, O, Q, 
T, andU.

The revised cost estimates were ex
amined in terms of economic impact. It 
was determined that the conclusions of 
the economic impact analysis reached 
for the interim final regulations were 
unchanged.

The report entitled “Development Doc
ument for Final Effluent Limitations 
Guidelines for the Bleached Kraft, 
Groundwood, Sulfite, Soda, Deink and 
Non-integrated Paper Mills Segment of 
the Pulp, Paper, and Paperboard Point 
Source Category” details the analysis un
dertaken in support of the final regula
tion set forth herein and is available for 
inspection at the EPA Public Information 
Reference Unit, Room 2922 (EPA Li
brary), Waterside Mall, 401 M St., S.W., 
Washington, D.C., at all EPA regional 
offices, and at State water pollution con
trol offices. The analysis prepared for 
EPA of the possible economic effects of 
the regulation is also available for in
spection at these locations.
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Copies of the Development Document 
are available for the Superintendent of 
Documents, Government Printing Office, 
Washington, D.C. 20402. Copies of the 
economic analysis document are avail
able through the National Technical In
formation Service, Springfield, VA 22151. 
(See EPA’s Advance Notice of Public 
Review Procedures, 38 FR 21202, Au
gust 6,1973).

In addition, Section 8 of the PWPCA 
authorizes the Small Business Adminis
tration, through its economic disaster 
loan program, to make loans to assist any 
small business concern in effecting addi
tions to or alterations in their equipment, 
facilities, or methods of operation so as 
to meet water pollution control require
ments under the FWPCA, if the concern 
is likely to suffer a substantial economic 
injury without such assistance.

For further details on this Federal 
loan program, write to EPA, Office of 
Analysis and Evaluation, WH-586, 401 M 
St., S.W., Washington, D.C. 20460.

In consideration of the foregoing, 40 
CFR Part 430 is hereby amended as set 
forth below.

Dated: December 23,1976.
J o h n  Q u a r l e s ,

Acting Administrator.
40 CFR Part 430 is amended by revis

ing subparts F through U as set forth 
below.

Subpart F— Dissolving Kraft Subcategory

Sec.
430.60 Applicability; description of the

dissolving kraft subcategory.
430.61 Specialized definitions.
430.62 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart G— Market Bleached Kraft Subcategory
430.70 Applicability; description of the

market bleached kraft subcate
gory.

430.71 Specialized definitions.
430.72 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart H— B C T Bleached Kraft Subcategory
430.80 Applicability; description of the

BCT bleached kraft subcategory.
430.81 Specialized definitions.
430.82 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently
available.

Subpart I— Fine Bleached Kraft Subcategory
430.90 • Applicability; description of the fine

bleached kraft subcategory.
430.91 Specialized definitions.
430.92 Effluent limitations guidelines rep-

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently
available.

Subpart J - 

Sec.
-Papergrade Sulfite (Blow Pit Wash) 

Subcategory

430.100 Applicability; description of the
papergrade sulfite (blow pit wash) 
subcategory.

430.101 Specialized definitions.
430.102 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart K— Dissolving Sulfite Pulp Subcategory
430.110 Applicability; description of the dis

solving sulfite pulp subcategory.
430.111 Specialized definitions.
430.112 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart L— Groundwood-Chemi-Mechanical 
Subcategory

430.120 Applicability; description of the
groundwood - chemi - mechanical 
subcategory.

430.121 Specialized definitions.
430.122 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart M— Groundwood-Thermo-Mechanical 
Subcategory

430.130 Applicability; description of the
groundwood - thermo-mechanical 
subcategory.

430.131 Specialized definitions.
430.132 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology Currently 
available.

Subpart N— Groundwood-CMN Papers 
Subcategory

430.140 Applicability; description of the
ground wood-CMN papers sub
category.

430.141 Specialized definitions.
430.142 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart O— Groundwood-Fine Papers 
Subcategory

430.150 Applicability; description of the
groundwood-fine papers subcate
gory.

430.151 Specialized definitions.
430.152 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart P— Soda Subcategory
430.160 Applicability; description of the

soda subcategory.
430.161 Specialized definitions.
430.162 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart Q— Deink Subcategory
430.170 Applicability; description of the

deink subcategory.
430.171 Specialized definitions.
430.172 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
avaijable.

Subpart R— Nl Fine Papers Subcategory
430.180 Applicability; description of the NI

fine papers subcategory.
430.181 Specialized definitions.
430.182 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart S— Nl Tissue Papers Subcategory
430.190 Applicability; description of the NI

tissue papers subcategory.
430.191 Specialized definitions.
430.192 Effluent limitations, guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart T — Nl Tissue (FWP) Subcategory
430.200 Applicability; description of the NI

tissue (FWP; subcategory.
430.201 Specialized definitions.
430.202 Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart U— Papergrade Sulfite (Drum Wash) 
Subcategory

430.210 Applicability; description of the
papergrade sulfite (drum wash) 
subcategory.

430.211 Specialized definitions.
430.212 (Effluent limitations guidelines rep

resenting the degree of effluent 
reduction attainable by the ap
plication of the best practicable 
control technology currently 
available.

Subpart F— Dissolving Kraft Subcategor«
§ 430.60 Applicability; description of 

the dissolving kraft subcategory.
The provisions of this subpart are ap

plicable to discharges resulting from the 
production of dissolving pulp by kraft 
mills.
§ 430.61 Specialized definitions.

For the purpose of this subpart:
(a) Except as provided below, the gen

eral definitions, abbreviations and meth
ods of analysis set forth in 40 CFR part 
401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production in 
air-dry-tons (10% moisture) divided by 
the number of operating days during 
that year. Production shall be determined 
for each mill based upon past production 
practices, present trends, or committed 
growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking op
erations and wet drum barking operar
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tions which are those drum barking op
erations that use substantial quantities 
o f water in either water sprays in the 
barking drums or in a partial submer
sion of the drums in a “ tub” of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un
less its permit, in addition to setting 
forth the prohibition described above, re
quires compliance with the effluent limi
tations established by this subpart for 
non-continuous dischargers and also re
quires compliance with maximum day 
and average of 30 consecutive days ef
fluent limitations. Such maximum day 
and average of 30 consecutive days efflu
ent limitations for non-contipuous dis
chargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart. '
§ 430.62 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion of the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant,, 
raw materials, manufacturing processes, 
products produced, treatment technol
ogy available, energy requirements and 
costs) which can affect the industry sub
categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these limitations 
have not been available and, as a result, 
these limitations should be adjusted for 
certain plants in this industry. An in
dividual discharger or other interested 
person may submit evidence to the Re
gional Administrator (or to the State, 
if the State has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors 
related to such discharger are funda
mentally different from the factors con
sidered in the establishment of the 
guidelines. On the basis of such evidence 
or other available information, the Re
gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those spec
ified in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Administra
tor or the State shall establish for the 
discharger effluent limitations in the 
NPDES permit either more or less strin
gent than the limitations established 
herein, to the extent dictated by such

fundamentally different factors. Such 
limitations must be approve# by the Ad
ministrator of the Environmental Pro
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro
ceedings to revise these regulations.

(a) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
this section, which may be discharged 
by a point source subject to the provi
sions of this subpart after application of 
the best practicable control technology 
currently available, except that all point 
sources other than non-continuous dis
chargers shall not be subject to the an
nual average limitations, and that non- 
continuous dischargers shall not be sub
ject to the maximum day and average 
of 30 consecutive days limitations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
. istie for any for 30 consecu- values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____23.6______12.25____:------ 6.9
TSS_____ 37.3____ — 20.05________ 11.05
pH________________Within the --------------------

range 5.0 
to 9.0.

English units (pounds per ton of product)

BODS____47.2_____ _ 24.5— — .: 13.8
TSS_____ 74.6______ 40.1......... —- 22.1
pH________________Within the — ,-------- ...range 5.0 

to 9.0.

(b) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
this section, resulting from the use of 
wet barking operations, which may be 
discharged by a point source subject to 
the provisions of this subpart. These 
limitations are in addition to the limi
tations set forth in paragraph (a) of 
this section and shall be calculated using 
the proportion of the mill’s total pro
duction due to use of logs which are sub
ject to such operations.

' Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istic . for any for 30 consecu- values for 1 yr 

1 day tive days shall not shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5....... 3.2______1.7_____ _____  0.95
TSS..,...... 6.9-........-3.75.......... . 2.0
pH____________ Jk — Within the ____ ________

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5— -  5.4___ ... 3.4— ___ 1.. 1.9
TSS— -  13.8— 7.5...... . 4.0
pH

range 5.0
to 9:0.

(c) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

charaeter- Maximum daily values age of daily 
istics for any for 30 consecu- values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product) .

BOD5.___ 0.35______ 0.2.:,— .., . .  0.1
TSS......— 0.7____ „0 .4 ____ ___ 0.2
pH________________Within the ____________

range 5.0 
to 9.0.

English units (pounds per ton of. product)

BOD5____0.7_______0.4—. .......... 0.2
TSS_____ 1.4_______0.8—________  0.4
pH______ ,_________Within the ______ A____

range 5.0 
to 9.0.

(d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Average of Annual aver- 

Effluent daily values age of dallycharacter- Maximum for 30 consecu- values for 1 yr 
istics for any tive days shall not 

1 day shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____0.6............ 0.35...— —. 0.2
TSS — .1.45..........0.8.___ 0.4
pH—,__ ____ ______ Within the . , . _________

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5____1.2.............0.7.................  0.4
TSS— .— ‘2.9 i '¿Z 1.6 '___ — ' 0.8
pH_______ ___ —„-T,- Withinthe : ______ ——range 5.0 

to 9.0.
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Subpart G— Market Bleached Kraft 
Subcategory

§ 4-40.70 Applicability ; description of 
the market bleached kraft subcate
gory. ' /

The provisions of this sûbpart are ap
plicable to discharges resulting from the 
production of market pulp by bleached 
kraft mills.
§ 430.71 Specialised definitions.

For the purpose o f this subpart:
(a) Except as provided below, the gen

eral definitions, abbreviations and meth
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart.

(b) Production shall bé defined as the 
annual off-the-machine production in 
air-dry-tons (10 percent moisture) di
vided by the number of operating days 
during that year. Production shall be de
termined for each mill based upon past 
production practices, present trends, or 
committed growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking op
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submersion 
of the drums in a “ tub” of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un
less its permit, in addition to setting 
forth the prohibition described above, re
quires compliance with the effluent limi
tations established by this subpart for 
non-continuous dischargers and also re
quires compliance with maximum day 
and average of 30 consecutive days ef
fluent limitations. Such maximum day 
and average of 30 consecutive days ef
fluent limitations for noncontinuous 
dischargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart.
§ 430.72 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion of the best practicable control 
technology currently available.

In establishing the limitations set forth 
in this section, EPA took into account all 
information it was able to collect, de
velop and solicit with respect to factors 
(such as age and size of plant, raw ma
terials, manufacturing processes, prod
ucts produced, treatment technology 
available, energy requirements and costs) 
which can affect the industry subcate
gorization and effluent levels established. 
It is, however, possible that data which 
would affect these limitations have not

been available and, as a result, these 
limitations should be adjusted for certain 
plants in this industry. An individual dis
charger or other interested person may 
submit evidence to the Regional Admin
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process applied, 
or other such factors related to such dis
charger are fundamentally different from 
the factors considered in the establish
ment of the guidelines. On the basis of 
such evidence or other available infor
mation, the Regional Administrator (or 
the State) will make a written finding 
that such factors are or are not funda
mentally different for that facility com
pared to those specified in the Develop
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the State shall 
establish for Jhe discharger effluent limi
tations in the NPDES permit either more 
or less stringent than the limitations es
tablished herein, to the extent dictated 
by such fundamentally different factors. 
Such limitations must be approved by 
the Administrator of the Environmental 
Protection Agency. The Administrator 
may approve or disapprove such limita
tions, specify other limitations, or initi
ate proceedings to revise these regula
tions. "

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point Source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual average 
limitations, and that non-continuous dis
chargers shall not be subject to the maxi
mum day and average of 30 consecutive 
days limitations.

Effluent limitations.
Effluent-  Average of Annual aver-

eliaracter- Maximum daily values age oi daily 
istie for any for 30 consecu- values for lyr 

1 day tlve days shall not shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5
TS8...
pH ....

.......  15.45.
__30.4-

— —8.05._______
___ 16.4..........—___ Within the

range 5.0 
to 9.0.

4.5
9.0

English units (pounds per ton of product)

BOD6........  30.9-___  16.1-— .—— 9.0
TSS...____ 60.8—...... 32.8_________ 18.0
pH— ___ Within the .. ......

range 5.0
to 9.0.

(b) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to  the limitations

set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-charaoter- Maximum daily values age of daily 

istic for any for 30 consecu- values (Or 1 yr 
1 day tlve days shall not shaft not exceed

exceed "

Metric units (kilograms per 1,000 kg of product)

BODi__ „  2 .8 ...— u. 0.7
T 8 S ... __ 5.3 .«..___2.85__________  1.55
pH_________ ____ „W ithin the ......................rang# 5.0 

to 9.0.

English units (pounds per ton of produet)

BOD5—— 4.6......... 2.4.___1.4
TSS.......... 10.6«.. . . „  6.7.._____ 3.1
pH ..___. .— ._.«____ Within the

range 5.0 
to 9.0.

(c) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or / chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addition 
to the limitations set forth in paragraph 
(a) of this section and shall be calculated 
using the proportion of the mill’s total 
production due to use of logs and/or 
chips which are subject to such opera
tions.

Effluent limitations
Average of Annual aver- 

Effluent daily values age of daily
character- Maximum for 30 consecu- values for 1 yr 

istics for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD6........0.2...........-0.1...............  0.1
TS8.......... 0.6........ . 0.3--.— -......  0.15
pH......— .................. Within the .......  ..... .......range 5.0 

' to 9.0.

English units (pounds per ton of product)

BQD6L-. ...  -QA______0.2..................  0.2
TSS.......... 1.2...—  0.6........— —  0.3pH.............................Within the .. ....... ........

ràngë 5.0 to 9.0.

_(d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.
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Effluent (imitations
Average of 

Effluent daily values
character- Maximum tor 30 consecu- 

istios for any tive days 
1 day shalt not exceed

Annual average of daily 
values tor 1 yr 

shall not exceed

Metric units (kilograms per 1,000kg of product)

BOD5.____0.4............ 0.2......... .—
T8S______1.15------—  0 .6 .......-----pTT,_______________ Within the

range 5.0 
to 9.0.

0.15
0.35

English units (pounds per ton oi product)

BOD5____ 0.8______ 0.4.............TS8 ___ 2.3---------- I S .........pH _ ____________Within the
range 5.0 
to 9.0.

0.8
0.7

Subpart H— B C T Bleached Kraft 
Subcatègory -

§430.80 Applicability \ description of 
the BCT bleached kraft subcatègory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production of paper-board, 
coarse paper, and tissue paper by 
bleached kraft mills.
§ 430.81 Specialized definitions.

For the purpose of this subpart:
(a) Except as provided below, the 

general definitions, abbreviations and 
methods of analysis set forth hi 40 CFR 
Part 401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of op
erating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10 percent moisture). Produc
tion shall be determined for each mill 
based upon past production practices, 
present trends, or committed growth.

Cc) Wet barking operations shall be de
fined to include hydraulic barking opera
tions and wet drum barking operations 
which are those drum barking operations 
that use substantial quantities of water 
in either water sprays in the barking 
drums or in a partial submersion of the 
drums in a "tub” of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con
trol; such periods being at least 24 hours 
in duration. A mill shall not be deemed 
a non-continuous discharger unless its 
permit, in addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations, 
established by this subpart for non-con
tinuous dischargers and also requires 
compliance with maximum day and 
average of 30 consecutive days effluent

limitations for non-continuous discharg
ers shall be established by the NPDES 
authority in the form of concentrations 
which reflect waste water treatment 
levels that are representative of applica
tion of best practicable control technol
ogy currently available in lieu of the 
maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart.
§ 430.82 Effluent limitations guidelines 

representing the degree o f  effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set forth 
in this section, EPA took into account all 
information it was able to collect, de
velop and solicit with respect to factors 
(such as age and size of plant, raw mate
rials, manufacturing processes, products 
produced, treatment technology avail
able, energy requirements and costs) 
which can affect the industry subcate
gorization and effluent levels established. 
It is, however, possible that data which 
would affect these limitations have not 
been available and, as a result, these 
limitations should be adjusted for cer
tain plants in this industry. An individual 
discharger or other interested person may 
submit evidence to the Regional Admin
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 

_ facilities involved, the process applied, or 
other such factors related to such dis
charger are fundamentally different from 
the factors considered in the establish
ment of the guidelines. On the basis of 
such evidence or other available informa
tion, the Regional Administrator (or the 
State) will make a written finding that 
such factors are or are not fundamen
tally different for that facility compared 
to those specified in the Development 
Document. If such fundamentally differ
ent factors are found to exist, the Re
gional Administrator or the State shall 
establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap
proved by the Administrator of the En
vironmental Protection Agency. The Ad
ministrator may approve or disapprove 
such limitations, specify other limita
tions, or initiate proceedings to revise 
these regulations,

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-Continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous 
dischargers shall not be subject to the

maximum day and average o f 30 consecu
tive days limitations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istio for any for 30 conseou- values tor 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____ 13.65...___7.1............ -
TSS______24.0______12.9..... .......
pH................. ...........Within the

range 5.0 
to 9.0.

4.0
7.1

English units (pounds per ton of product)

BOD5____27.3...........14.2____ ...
TSS... ......  48.0.-......  25.8.,____
pH ...______ ___ _ Within therange 5.0 

to 9.0.

8.0
14.2

(b) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use o f wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth In paragraph (a) of this section 
and shall be calculated using the pro
portion of the mill’s total production due 
to use of logs which are subject to such 
operations.

. Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istic for any for 30 consecu- values for I yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of produci)

BODff....... 2.25...........1.2..............
TSS.......... 5.75...........3.1......... .
pH ........................ '... Within therange 5.0 

to 9.0..

English units (pounds per ton of product)

0.65
1.7

L33.4BODS____4.5............2.4.............
TSS...... — 11.5..........6 .2 ............
pH. — ................ ....... Within therange 5.0 

to 9.0.

(c) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
-which may be discharged 4>y a point 
source subject to the provisions o f this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations. < -•
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Effluent limitations
Effluent Average of

character* daily values Annual aver-
istics Maximum for 30 consecu- age of daily far any tive days values for 1 yr 

1 day shall not shall not 
exceed exceed

Metric units (kilograms per 1,000 kg of product)

BOD5.___ 0.25______0.15.... . . . .  0.05
T8S ...___  0.65....... 0.35......... ... 0.2
pH ..*..:.......... ......... Within the ........... .

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5____OA............ 0.3..................  1.0
TSS______1.3........... 0.7........ . 0.4
pH jc...i....;__ _____ Within the ____

range 6.0 
to 9.0.

(d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such op
erations.

Effluent limitations
Annual aver
age of daily 

values for 1 yr 
shall not 
exceed

Effluent Average of
character- Maximum daily values 

is ties for any for 30 eonseou-
1 day tive days shall not 

exceed

Metrie unite (kilograms per 1,000 kg of product)

BODZL-. 0.45.*......0.25................. 0.1
T8S_.........1.26...........0.7____ **........ 0.35
pH ....................... . Within the ................ .__*

range 6.0 
to 9.0.

English units (pounds per ton of product)

BOT>5..._*. 0.9...........0.5..................  0.2
T88. . . . . . . .  2.5......... 1.4............   0.7
pH..*........................Withinthe * ..........   .*range 5.0

to 9.0. r ■ '

Subpart I— Fine Bleached Kraft 
Subcategory

§ 430.90 Applicability; description o f 
the line bleached braft subcategory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production of pulp and fine 
papers by bleached kraft mills.
§ 430.91 Specialized definitions.

For the purpose of this subpart:
(a) Except as provided below, the g è l

erai definitions, abbreviations and meth
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-maohine production (in

cluding off-the-machine coating where 
applicable! divided by the number o f op
erating days during that year. Paper pro
duction shall be measured in the off-the- 
machine moisture content whereas mar
ket pulp shall be measured in air-dry- 
tons (10% moisture). Production shall 
be determined for each mill based upon 
past production practices, present 
.trends, or committed growth.

(c) Wet barking operations shall be de
fined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking op
erations that use substantial quantities 
o f water in either water sprays in the 
barking drums or in a partial submersion 
of the drums in a “tub”  of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un
less its permit, in addition to setting 
.forth the prohibition described above, 
requires compliance with the effluent 
limitations established by this subpart 
for non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days efflu
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations ■ for non-continuous dis
chargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 
consecutive day effluent limitations set 
forth in this subpart.
§ 430.92 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f  the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and costs) 
which can affect the industry subcate
gorization and effluent levels established. 
It is, however, possible that data which 
would affect these limitations have not 
been available and, as a result, these lim
itations should be adjusted for certain 
plants in this industry. An individual dis
charger or other interested person may 
submit evidence to the Regional Admin
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
^ d lities  involved, the process applied, or 
other such factors related to such dis
charger are fundamentally different

from the factors considered in the estab
lishment of the guidelines. On the basis 
of such evidence or other available in
formation, the Regional Administrator 
Cor the State) will make a written find
ing that such factors are or are not fun
damentally different for that facility 
compared to those specified in the Devel
opment Document. If such fundamen
tally different factors ture found to exist, 
the Regional Administrator or the State 
shall establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita
tions established herein, to the extent 
dictated by such fundamentally, differ
ent factors. Such limitations must be ap
proved by the Administrator of the En
vironmental Protection Agency. The Ad
ministrator may approve or disapprove 
such limitations, specify other limita
tions, or initiate proceedings to revise 
these regulations.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec
utive days limitations.

Effluent limitations
Effluent character- 
. istio Maximum 

far any 
1 day

Average of Annual aver- daily values age oi daily 
tor 30 conseeu- values far 1 yr 

ttye days shall not shall not exceed
exceed

Metric units (kilograms per 1,000 kg ol product)

BOD6------ 10.6______  5.5... *
T8S.......... 22.16..........11.a
PH..............Within the

range 5.0 
to 9.0.

3.1 ft 55

English unite (pounds per ton of product)

BOD5.........21.2.............ll.O . .  a i
TS8.......... 44A_.____ 23.8........... " "  18 2
pH......... ................ Withinthe

range 5.0 
to 9.0.

(b) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations set 
forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such op
erations.
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Effluent limitations Effluent lindtatkw*
Effluent Average©! Annual aver-

character- Maximum dally values age of dally istto for any for 30oonseeu- vahiee for 1 yr 
1 day - five days stall not 

shall not exceed

Metric units (kilogram» per 1,000 kg of product)

BODS.___ 1.95______1A------------TSS._____ ÔA___ __ . 085----- —
pH________________ Within therange 5.9 

tefhfc

0.55
1.55

English units (pounds per ton of product)

BODS____ 3.9___
T S S _______ 10.6 
pH...................—

2.6.___
5.7-______
Within the 

range 6.0 
to 9,0.

LI
3.1

(c) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph Ca) o f this section and shall be 
calculated using the proportion of the 
mill's total production due to use of logs 
and/or chips which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of dally 
istics for any for 3© oonsecu- values tor 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,666 kg of product)

BODS.,......0.2............ 0.1..............
TSS.......... 0.55..............0.8..................
pH..........- ..........'______  Within t t »

range 5,0 to fMk

English units (pounds per ton

BOD5....... 0.4 
TSS......... i.i.:.
pH...... 4

0.2........a»____Within the 
range 5.0 
fo 9.0,

of product)

0.05 
0.15

Ol
0.3

Effluent ■ Average of
character- Maximum dally value«istics for any for 30consoeu- vamee for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

(d) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from, the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill's total production due to 
use of logs which are subject to such op
erations.

BOD5 ... 0.35 . . 0.2___ 0.1a3TSS _1.15___ __0.6............... ..r»TT Within the
range 5.0 to 9.a

English units (pounds per ton of product)

bods . 0.7.. . .  a4............ 0.2
TSS____... as...... 0.6
pH__ range 5.0

to 9.0.

Subpart J — Papergrade Sulfite (Blow Pit 
Wash) Subcategory

§ 430.100 Applicability; description of 
the papergrade sulfite (blow pit 
wash) subcategory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production of pulp and paper 
by papergrade sulfite mills, which use 
Wow pit pulp washing techniques.
§ 430.101 Specialized definitions,

For the purpose o f this subpart:
(a) Except as provided below, the’ gen

eral definitions, abbreviations and me- 
thods of analysis set forth in 40 CFR 
Part 401 shall apply to this subpart,

(b> Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number o f op
erating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10 percent moisture). Produc
tion shall be determined for each mill 
based upon past production practices, 
present trends, or committed growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking op
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a  partial submersion 
of the drums in a "tub” of water.

(d> A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharged un
less its permit, in addition to setting forth 
the prohibition described above, requires 
compliance with the effluent limitations

established by this subpart for noncon- 
tinuous dischargers and also requires 
compliance with maximum day and av
erage of 30 consecutive days effluent lim
itations. Such maximum day and average 
of 30 consecutive days effluent limitations 
for noncontinuous dischargers shall be 
established by the NPDES authority in 
the form of concentrations which reflect 
waste water treatment levels that are 
representative of application o f best 
practicable control technology currently 
available in lieu of the maximum day and 
average of 30 consecutive day effluent 
limitations set forth in this subpart.

(e) Sulfite cooking liquor shall be de
fined as bisulfite cooking liquor when the 
pH of the liquor is between 3.0 and 6.0 
and as acid sulfite cooking liquor when 
the pH is less than 3.0.
§ 430.102 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f  the best practicable control 
technology currently available.

In establishing the limitations set forth 
in this section, EPA took into account all 
information it was able to collect, devel
op and solicit with respect to factors 
(such as age and size of plant, raw m a
terials, manufacturing processes, prod
ucts produced, treatment technology 
available, energy requirements and costs) 
which can affect the industry subcate
gorization and effluent levels established. 
It is, however, possibly that data which 
would affect these limitations have not 
been available and, as a result, these 
limitations should be adjusted few cer
tain plants in this industry. An individ
ual discharger or other interested person 
may submit evidence to the Regional Ad
ministrator (or to the State, if the State 
has tiie authority to issue NPDES per
mits) that factors relating to the equip
ment or facilities involved, the process 
applied, or other such factors related to 
such discharger are fundamentally dif
ferent from the factors considered in the 
establishment of the guidelines. On the 
basis of such evidence or other available 
information, the Regional Administrator 
(or the State) will make a written finding 
that such factors are or are not funda
mentally different for that facility com
pared to those specified in the Develop
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the State shall 
establish for the discharger effluent lim
itations in the NPDES permit either 
more or less stringent than the limita
tions established herein, to, the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap- 
prQved by the Administrator of the En
vironmental Protection Agency. The Ad
ministrator may approve or disapprove 
such limitations, specify other limita
tions, or initiate proceedings to revise 
these regulations.
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• (a) '  The following limitations estab - 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continu
ous dischargers shall not be subject to 
the maximum day and average, of 30 
consecutive days limitations.

Effluent limitations
Effluent Average of Annual aver-

cftaracter- Maximum daily values age of daily 
istic for any for 30 corisecu- values for 1 yr 

1 day live day» \ shall not 
shall net exceed
exceed

Metric units (kilograms per 1.000 kg of product)

BOD5....... 31.8____ ... 16.55-.......... 9.3
TSS..........  43.95— ... 23.65____ 13.0
pH________  . . . . . . .. Within therange 5.0

to 9.0.

English units (pounds per ton of product)

BOW... 63.6__ ... 33.1............. 18.6
TSS___ .. 87.9__ . 47.3___  . 26.0
pH ... .. Within the

range 5.0 
to 9.0.

(b) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill's total production due to 
use of logs which are subject to such 
operations. .

Effluent limitations
Effluent Average of Annual aver-

eharacter- Maximum daily values age of daily
istic for any foe 30 eonsecu- values for 1 yr 

1 day ttvedays . shall not 
shall not exoeed
exceed

Metric units (kilograms per 1,000 kg of product)

BQW........2,7.............1.45.................  0.8
T S S . . 7.5......... 3.95_________  2.2
pH ... _________  Within the

range 5.0 
to 9.0. -

English units (pounds per ton of produot)

BOW-— - 5.4______ 2.9........ ..........1.6
TSS... . . . . .  15.0-— — 7.9-_............  4.4
p H — __________  ___ W ith in  th e

range 5.0 to 9.0,

(c) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of

log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

eharaeter- Maximum daily values age of daily 
istic forafny for 30conseeu values for tyr 

1 day tive days shall not 
shall not exceed
exceed'

Metric units (kilograms per 1,000 kg of product)

BOD5____0.15______0.1__________ 0.05TSS_____ 2.55..........  1.35. ____  0.75
pH_______ ____ ___ Within the

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5____0.3______ 0.2........... ....... 0.1
TSS_____ 5 . 1 . 2 . 7 . .............  1.5
pH____ ______ ____  Within the . .

range 5.0 
to 9.0.

'(d) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Effluentcharacter

istics
Maximum 

for any 
1 day

Average ol 
daily values for 30 consecu
tive days 
shall not 
exceed

Annual aver
age of dally values for t yr 
shaft not 
exceed

Metric units (kilograms per 1,000 kg of product)

BQD5___ . 0.35......... . 0.2............... 0.1
TSS-......pH--------

. 1.7— ,— . 0.9— .— . 
Within the 

range 5.0 
to 9.0.

' 0.5

English units (pounds per ton of product)

BOD5—...
TSS....... .
pH---------

. 0.7—  . 3.4—. . .—
0.4— : ..........
1.8-— — - .  
Within the 

range 5.0 
to 9.0.

0.2
1.0

(e) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of bisulfite 
cooking liquor and barometric con
densers, which may be discharged by a 
point source subject to the provisions o f

this subpart. These limitations are in 
addition to the limitations set forth in 
paragraph (a) of this section and shall 
be calculated using the proportion of the 
mill’s total production subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver -

character- Maximum daily values age of daily 
isties for any for 30 conseeu- values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOW........2.9.......... ..1 .5 .......... .......  0:85
TSS_____ 8.25______4.45...............  2.45
pH--------------------- Within the

range 5.0 
to 9.0.

English units (pounds per ton of product;)

BODS____ 5.8____ .. .  3.0- ........ 1.7
TSS........ 16.5.____ 8.9.— 4.»
pH____________ ____Within, the ____

range 5.0 
to 9.0. ’ ’ ;-:

(f) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of acid 
sulfite cooking liquor and surface con
densers, which may be discharged by a 
point source subject to the provisions of 
this subpart. These limitations are in 
addition to the limitations set forth in 
paragraph (a) of this section and shall 
be calculated using the proportion of the 
mill’s total production subject to such 
operations.

Effluent limitations
Average of Annual a vex-' 
daily values age of daily 

for 30 conseeu- values for 1 yr 
tive days' shall not 
shall not exceed
exceed

Metric Units (kilograms per 1,000 kg of product)

BOD£........0.5— 0.25— ........ .1 • ft t6
pH..................... ;___Within the

range 5.0 
to 9.0.

English units (pounds per tou of product)

BODS....... 1 .0 ..;.,— 0.5........... . 0*
pH ...___________ 1. Within the .....................

range 5.0 
to 9.0.

(g) The following limitations establish 
the quantity or quality o f pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of acid 
sulfite cooking liquor and barometric 
condensers, which may be discharged by 
a point source subject to the provisions 
of this subpart. These limitations are 
in addition to the limitations set forth in 
paragraph (a) Of this section and shall 
be calculated using the proportion of the 
mill’s total production subject to sucLi 
operations.

Effluent
character- Maximum 

isties- for any 
1 day

J-.
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Effluent limitations
Average of Annual aver- 

Effluent daily values age of dailycharacter- Maximum for 30 conseeu- values for 1 yr 
istics for any tive days shall not 

1 day shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5 ain .1.95___ <___ 1.1
TSS...pH

.......  8.25— .:.-- 4.46......... — 2.45
range 5.0 
to 9.0.

English units (pounds per ton of product)

BODi ... 7.5_____3.9.................. $ 2.2
TSS...pH

...... 16.5......... 8.9............... . 4.9
range 5.0 
to 9.0.

Subpart K— Dissolving Sulfite Pulp 
Subcategory

§430.110 Applicability ; description of 
thé dissolving sulfite pulp subcate
gory

The provisions of this subpart are ap
plicable to discharges resulting from the 
production of pulp by dissolving sulfite 
mills.
§430.111 Specialized definitions.

For the purpose of this subpart:
(a) Except as provided below, the 

general definitions, abbreviations and
, methods of analysis set forth in 40 CFR 

Part 401 shall apply to this subpart.
(b) Production shall be defined as the 

annual off-the-machine production in 
air-dry-tons <10 percent moisture) di
vided by the number of operating days 
during that year. Production shall be 
determined for each mill based upon past 
production practices, present trends, or 
committed growth.

(c) Wet barking operatings shall be 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking op
erations that use substantial quantities 
of water in either water sprays in the 
barking drams or in a partial submersion 
of the drums in a “ tub” of water.

<d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con
trol, such periods being at least 24 horns 
in duration. A mill shall not be deemed 
a non-continuous discharger unless its 
permit, in addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations 
established by this subpart for noncon- 
tinuous dischargers and also requires 
compliance with maximum day and aver
age of 30 consecutive days effluent limi
tations. Such maximum day and average 
of 30 consecutive days effluent limitations 
for noncontinuous dischargers shall be 
established by the NPDES authority in

the form of concentrations which reflect 
waste water treatment levels „that are 
representative of application of best 
practicable control technology currently 
available in lieu of the maximum day and 
average of 30 consecutive day effluent 
limitations set forth in this subpart.
§ 430.112 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment tech
nology available, energy requirements 
and costs) which can affect the industry 
sUbcategorization and effluent levels es
tablished. It is, however, possible that 
data which would affect these limita
tions have not been available and, as a 
result, these limitations should be ad
justed for certain plants in this industry. 
An individual discharger or other inter
ested person may submit evidence to the 
Regional Administrator (or to the State, 
if the State has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors 
related to such discharger are funda
mentally different from the factors con
sidered in the establishment of the 
guidelines. On the basis of such evidence 
or other available information, the Re
gional Administrator (or the State) will 
make a written finding that such fac
tors are or are not fundamentally differ
ent for that facility compared to those 
specified in the Development Document. 
If such fundamentally different factors 
are found to exist, the Regional Admin
istrator or the State shall establish for 
the discharger effluent limitations in the 
NPDES permit either more or less 
stringent than the limitations estab
lished herein, to the extent dictated by 
such fundamentally different factors. 
Such, limitations must be approved by 
the Administrator of the Environmental 
Protection Agency. The Administrator 
may approve or disapprove such limi
tations, specify other limitations, or ini
tiate proceedings to revise these regu
lations.

(a) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec
utive days limitations.

v Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
istic Maximum for 30 conseeu- values for 1 yr 

for any tive days ' shall not 
1 day shall not exceed

exceed

Metrio units (kilograms per 1,000 kg of product)

BOD5...— 41.4......... 21.5............... _ 12.1
TSS-„._-.. 70.65........  38 .06.......:.. 20.9
pH_______________ Within the

range 5.0 
: to 9.0.

English units (pounds per ton of product)

BOD5....... 82.8___ __ 43.1.............  24.2
TSS......... 141.3..........76.1..........: .. . .  41.8
pH........T.-............... Withinthe ......— ..........

range 5.0 
to 9.0.

(b) The following limitations establish 
the quantity or quality o f pollutants or 
pollutant properties, controlled by this 
sectioh, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of N Annual aver-

eharacter- Maximum daily values age of daily 
istics for any for 30 conseeu- values for 1 yr 

1 day tive days shall not shall not exceed
exceed

Metric units (kilograms per 1/100 kg of product)

BODi-___0.7.-..— - 035— -— —- 0.2
T S S ........ 0.15-...— 0.1................  0.05
pH..— .................. ..Withintherange 5.0 

to 9.0.

English units (pounds per ton of product)

B O m ...... 1.4.......... 0.7-.— -— — 0.4
TSS.......... 0.3— — - 0.2----- - 0.1
pH.!..........................-.Withinthe ..........

range 5.0 
to 9.0.

(C) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations.
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Effluent limitations
Efflufcnt Average of Annual aver-'

character- daily values age of dally
istics Maximum for 30 consecu- values for l yr 

for any ttve days shall not 
1 day shall not exceed 

exceed

Metrie units (kilograms per 1,000 kg of product)

BOD5..__ 0.15______0.1__________ 0.05
T8S___ ...  0.15______0.1_________ 0.05
pH..______________ Within the ............. ........

range 5.0 
to 9.0.

English: units (pounds per ton of product)

BOD5._„. 0.3______Q.2............... — 0.1
TSS...___ 0.3............ 0.2................ . 0.1pH ...______ ______ Within the ......................

range 6.0 
to 9.0.

(d> The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this sec
tion and shall be calculated using the 
proportion of the mill’s total production 
due to use of logs which are subject to 
such operations.

Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
istics Maximum for 30 oonsecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD6- .  0.15......... 0.1.................  0.05
TSS.......... 0.15______0.1.................. a  05
pH........... 1....... ....... . Within the ...................

range 5.0 
to 9.0.

English units (pounds per too of product)

BOD5.......0.3............0.2____ .____  0.1
TSS.......... 0.3______ 0.2____ ____0.1
pH........... ....... ....... Within the .................... .

range 5.0 
to 9.0.

(e) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the produc
tion of viscose grade dissolving sulflte 
pulp, which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production which includes 
this gradé.

Effluent limitations’
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istics tor any for 30 consecu- values tor 1 yr

1 day tive days shall not 
shall pot exceed 
exceed

Metric units (kilograms per 1,000 kg of product)

BODS....... 2.9-.....1. 1.5............... . 0.85
pH. j . . ________ _\ Within the _____ ___¡r._____

range 5.0 
to 9.0.

English units (pounds per ton of product)

BODS...... 5 .8 ........ 3 .0--...__ ... 1.7
pH....... .....................Within the ......................

/  range 5.0 
to 9.0.

(f) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the produc
tion of cellophane grade dissolving sulflte 
pulp, which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shaït be 
calculated using the proportion of the 
mill’s total production which includes 
this grade.

Effluent limitations
Effluent ■ Average of Annual aver-
character- Maximum daily values age of daily

istics tor any for 30 consecu- values for 1 yr 
1 day tive days shall not 

"shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5......&65..........  3.45...............  1.95
,pH ....................... Within thè ......... .

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD6- .- - „  13.3_____ 6.9............ . 3.9
pH ..___ ...................Within the .............. .......:.

range 5.0 
to 9.0.

(g) The following limitations estab
lish the quantity or quality 6f pollutants 
or pollutant parameters, controlled by 
this section, resulting from the produc
tion of acetaté grade dissolving sulfite 
pulp, which may be discharged by a 
point source subject to the provisions of 
this subpart. These limitations are in 
addition to the limitations set forth in 
paragraph (a) of this section and shall 
be calculated using the proportion of 
the mill’s total production which included 
this grade.

Effluent limitations
Average of

Effluent ■ . daily values Annual aver-
character- Maximum for 30 consecu- age of daily 

Istics for any tive daya values for 1 yr 
1 day shall not shall not 

exceed exceed

Metric units (kilograms per 1,000 kg of product)

BOD6.___ 9.4............4.9_______.__  2.75
p H .....___ ________ Within the ________ ____

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5...... 18.8......... 9.8....... ...  5.5
pH____ ____ _______ Within the ................ ___

range 5.0 
to 9.0.

Subpart L — Ground wood-Chemi* 
Mechanical Subcategory

§ 430.120 Applicability $ description o f 
the ground wood-chemi-mechanieal 
subcategory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production o f pulp and paper 
by groundwood chemi-mechanical mills.
§ 430.121 Specialized definitions.

For the purpose of this subpart:
(a) Except as provided below, the 

general definitions, abbreviations and 
methods of analysis set forth in 40 CFR 
Part 401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for eàch mill based 
upon past production practices, present 
trends, or committed growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking 
operations that use substantial quanti
ties of water in either water sprays in 
the barking drums or in a partial sub
mersion of the drums in a “ tub” of 
water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES

| authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger 
unless its permit, in addition to setting 
forth the prohibition described above, 
requires compliance with the effluent 
limitations established by this subpart
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for non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days efflu
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-continuous discharg
ers shall be established by the NPDES 
authority in the form of concentrations 
which reflect waste water treatment 
levels that are representative of appli
cation of best practicable control tech
nology currently available in lieu of the 
maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart.
§ 430.122 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technol
ogy available, energy requirements and 
costs) which can affect the industry sub
categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these * limitations 
have not been available and, as a result, 
these limitations should be adjusted for 
certain plants in this industry. An indi
vidual discharger or other interested 
person may submit evidence to the Re
gional Administrator (or to the State, if 
the State has the authority to issue 
NPDES permits)- that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors re
lated to such discharger are fundamen
tally different from the factors consid
ered in the establishment of the guide
lines. On the basis of such evidence or 
other available information, the Re
gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those 
specified in the Development Document. 
If such fundamentally different factors 
are found to exist, the Regional Admin
istrator or the State shall establish for 
the discharger effluent limitations in the 
NPDES permit either more or less strin
gent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the 
Administrator of the Environmental 
Protection Agency. The Administrator 
may approve or disapprove such limita
tions, specify other limitations, or initi
ate proceedings to revise these regula
tions.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers

shall not be subject to the annual average 
limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec
utive days limitations.

Effluent limitations
Effluent Average of Annual aver-

charaeter- Maximum daily values age of daily 
istios for any for 80 consecu- values for 1 yr 

1 day tive days . shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD6____ -18.5_.___7.05......... .— 8.95
TSS______19.75___ ^ 10.65.......-..._  6.85
jjH__ _____________Within the .................. —range 5.0 

to 9.0.

English units (pounds per ton of product)

BOD5___ .27.0..........14.1.. . . .l.
TSS...... Lv. 39.5........ 21.3......... -pH ...........................Within therange 5.0 

■*> to 9.0.

7.9
11.7

(b) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Average of Annual aver- 

Effluent daily values, age of daily
character- Maximum for 30 consecu- values for 1 yr istlc for any tive days shall not 

1 day shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5—  . 0.9— -
TSS......... 2.6. —
pH .........

. .. .  0 .4 6 ...........

. ... 1.45............... -__ Within the
0.25
0.8

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5....... 1.8----- .... 0.9............ 0.5
TSS....... -  5.2----- . .. .  2.9-.— i— — 1.6
pH .... .... — . — __ Within the ________

range 5.0
to 9.0.

(c) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a, point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be cal
culated using the proportion of the mill’s 
total production due to use of logs and/ 
or chips which are subject to such oper
ations.

Effluent limitations
Average of Annual aver- 

Effiuent daily values age of daily
character- Maximum for 30 consecu- values for 1 yr 

istics for any tive days shah not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5__ .-0.06_____0.05.______.--- ft 05
TSS..____ 0.25____ _ 0.15-_______  0.1
pH..'___ __________ Within the .............. .......&

range 6.0 
to 9.0.

English units (pounds per ton of product)

BODi..*... 0.t______0.1..____ _— . 0.1
TSS...___ 0.5.______0^............ . 0.2pH._____ ___Within the ................... . . ............

range 5.0 
to 9.0.

(d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section,. resulting from the u se  of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this sec
tion and shall be calculated using the 
proportion of the mill’s total production 
due to use of logs which are subject to 
such operations.

Effluent limitations
Effluent Average of Annual aver-

charaoter- daily values age of daily
istics Maximum for 30 consecu- values tor 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____0.15...........0.05............, 0.05
TSS_____ 0.55___ — '0.3..... ..........  0.15
pH__ ______ ______  Within the ....

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5-. . . .  0.3___ — 0.1________  0.1
TSS______ 1.1___ .... 0.6_________ 0.3
pH------------------- . . . Within the ..................

range 5.0
to 9.0.

(f) For those mills using zinc hydro
sulfite as a bleaching agent in the manu
facturing process, the following effluent 
limitations are to be added to the base 
limitations set forth in paragraph (a) :

Effluent limitations
Effluent Average of. Annual aver-

character- daily values age of daily
istics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

Zinc..____ 0.34....... 0.17..— _____  0.115

English units (pounds per ton of product) 

Hne...___ 0.68______0.34.________  0.23
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S u b p a r t  M— Groundwood— Therm o-—  
Mechanical Subcategory

§ 430.130 Applicability; description o f  
the groundwood:— thermo— mechan
ical subcategory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
production of pulp and paper by ground- 
wood thermo—mechanical mills.
§ 430.131 Specialized definitions.

For the purpose of this subpart:
<a) Except as provided below, the 

general definitions, abbreviations and 
methods of analysis set forth in 40 CFR 
Part 401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (In
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking 
operations and wet drum barking opera
tions which are those drum barking 
operations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submersion 
of the drums in a “ tub" of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un
less its permit, in addition to setting 
forth the prohibition described above, re
quires compliance with the effluent limi
tations established by this subpart for 
non-continuous dischargers and also re
quires compliance with maximum day 
and average of 30 consecutive days efflu
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-continuous dis
chargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 
consecutive day effluent limitations set 
forth in this subpart.
§ 430.132 EfHuent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion of the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and 
costs) which can affect the industry sub-
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categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these limitations have 
not been available and, as a result, these 
limitations should be adjusted for cer
tain plants in this industry. An individ
ual discharger or other interested person 
may submit evidence to the Regional Ad
ministrator lor to the State, if the State 
has the authority to issue NPDES per
mits) that factors relating to the equip
ment or facilities involved, the process 
applied, or other such factors related to 
such discharger are fundamentally dif
ferent from the factors considered in the 
establishment of the guidelines. On the 
basis of such evidence or other available 
information, the Regional Administrator 
(or the State) will make a written find
ing that such factors are or are not 
fundamentally different for that facility 
compared to those specified in the Devel
opment Document. If such fundamen
tally different factors are found to exist, 
the Regional Administrator or the State 
shall establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap
proved by the Administrator of the En
vironmental Protection Agency. The Ad
ministrator may approve or disapprove 
such limitations, specify other limita
tions, or initiate proceedings to revise 
these regulations.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 consec
utive days limitations.

Effluent limitations
Effluent Average of Annual aver-

cliaraoter- daily values age of daily
istics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5__ 10.6..............5.55_________  3.1
TSS—— — 15.55...... 8.35...... ........  4.6
pH__________ _____ Within the ____________ _

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5....... 21.2.—— 11.1-—._____  6.2
TSS....... -  31.1..........16.7...............  9.2
pH.________ _______Within the _____________range 5.0 

to 9.0.

(b) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis-
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charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
istic Maximum for 30 consecu* values for 1 yr 

for any tivadays shall not 
1 day shall hot exceed 

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____0.9......... ..  0.45._______ 0.3
TSS......... . 2.7____ — 1.45_____ ___ 0.78
pH______________ _ Within the ______ . . . .__

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5....... 1.8_______0.9__________ 0.6
TSS______5.4_______2.9__________ 1.5pH_________ ;___ __Within the __________

range 5.0 
to 9.0.

(c) The following limitations establish 
the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
istic Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BODf.......  0.05..........  0.05......... ..... 0.05
TSS...... . 0.3...........0.15................. 0.05
pH________________Within the ____________ _

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5-...... 0.1............ 0.1-— — — 0.1
TSS.......... 0.6............ 0.3..................  0.1pH.............................Within the .............. .

range 5.0 
to 9.0.

(d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the pro
portion of the mill’s total production due
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to use o f logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily
istics for any 

1 day
for 30 consecu

tive days 
shall not 
exceed

values for 1 yr 
shall not 
exceed

M etr ic  u n its  (k ilogram s p er  1,000 k g  o i  p ro d u c t)

BOD5L 0.15. 0.1. 0.05
TSS 0.6. _ -  0.35 _____ 0.15pH _ .. Within the .......

range 5.0
to 9.0.

English units (pounds per ton of product)

BOD5__ 0.3 ____ 0.2_________ 0.1
TSS______1.2.. 0.7 ............. 0.3|»TT...

range 5.0 
to 9.0.

(f) For those mills using zinc hydro
sulfite as a bleaching agent in the manu
facturing process, the following effluent 
limitations are to be added to the base 
limitations set forth in paragraph (a ) :

Effluent limitations
EffluentCharacter

istics

»

Maximum for any 
1 day

Average of daily values 
for 30 consecu

tive days 
shall not 
exceed

Annual aver-' 
age of daily 

values for 1 yr 
shall not 
exceed

Metric units (kilograms per 1,000 kg of product)

Zinc..........  0.26........  0.13............ .. 0.085

English units (pounds per ton of product)

Zinc....... . 0.52.........  0.26..... .........  0.17

Subpart N— Groundwood-CMN Papers 
Subcategory

§ 430.140 Applicability; description of 
the groundwood—CMN papers sub
category.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production of pulp and coarse 
paper, molded pulp products, and news
paper by groundwood mills.
§ 430.141 Specialized definitions.

For the purpose of this subpart: (a) 
Except as provided below, the general 
definitions, abbreviations and methods 
of analysis set forth in 40 CFR Part 401 
shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth. ~

(c) Wet barking operations shall be 
defined to include hydraulic barking op

erations and wet drum barking opera
tions which are those drum barking op
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submer
sion of the drums in a “ tub” of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un
less its permit, in addition to setting 
forth the prohibition described above, 
requires compliance with the effluent 
limitations established by this subpart 
for non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days ef
fluent limitations. Such maximum day 
and average of 30 consecutive days ef
fluent limitations for non-continuous 
dischargers shall be established by the 
NPDES authority in the form of con
centrations which reflect waste water 
treatment levels that are representa
tive of application of best practicable 
control technology currently available 
in lieu of the maximum day and average 
of 30 consecutive day effluent limitations 
set forth in this subpart.
§ 430.142 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technol
ogy available, energy requirements and 
costs) which can affect the industry sub
categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these limitations 
have not been available and, as a result, 
these limitations should be adjusted for 
certain plants in this industry. An in
dividual discharger or other interested 
person may submit evidence to the Re
gional Administrator (or to the State, 
if the State has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors re
lated to such discharger are fundamen
tally different from the factors consid
ered in the establishment of the guide
lines. On the basis of such evidence or 
other available information, the Re
gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those speci
fied in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Adminis
trator or the State shall establish for 
the discharger effluent limitations in the 
NPDES permit either more or less strin
gent than the limitations established 
herein, to the extent dictated by such

fundamentally different factors. Such 
limitations must be approved by the Ad
ministrator o f the Environmental Pro
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro
ceedings to révise these regulations.

(a) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by 
this section, which may be discharged by 
a point source subject to the provisions 
of this subpart after application of the 
best practicable control technology cur
rently available, except that all point 
sources other than non-continuous dis
chargers shall not be subject to the an
nual average limitations, and that non- 
continuous dischargers shall not be sub
ject to the maximum day and average of 
30 consecutive days limitations.

E fflu e n t lim ita tion s

Effluent Average of Annual aver-
character- Maximum daily values age of daily 

istics , for any for 30 consecu- values for 1 yr 
1 day tivedays. shall not 

shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5___ % 7.45....... 3.9___ . .. . . . . .  2.2
TSS..........  12.75........  6.85............ . 3.75
pH............................Within the ......................

range 5.0 to 9.0.

English units (pounds per ton of product)

BOD5...... 14.9........ 7.8___ . . . . . . . . . .  : 4.4
TSS___ ... 25 5. 13.7......... . 7.5
pH.............................Within the ......................

range 5.0 
to 9.0.

(b) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this sec
tion and shall be calculated using the 
proportion of the mill’s total production 
due to use of logs which are subject to 
such operations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istics for any for 30 consecu- values for 1 yr. 

1 day tivedays-— shallnot 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BODS....— 1.15...... — 0 .5 5 ........... 0.3
TSS....... ... 2.0........... 1.1.............. 0.6
pH...

range 5.0
to 9.0.

English units (pounds per ton of product)

BOD5...... . 2.3..____ 1.1........... ft«
TSS 4.0. _ ... 2.2..... ........ . U
pH ......... ' __

range 5.0
to 9.0.
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(c) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addition 
to the limitations set forth in paragraph 
(a) of this section and shall be calculated 
using the proportion of the mill’s total 
production due to use of logs and/or 
chips which are subject to such opera
tions.

Effluent limitations
Effluent Average of Annual aver-

charact er- Maximum daily values age of daily 
fetics for any for 30 consecu- .values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BODA— „  0.15_____0.05____0.05
TSS--____ 0.2______0.15___1.......li 0.1
pH_______________ Within the _______ -____

range 5.0 
to 9.0.

English units.(pounds per ton of product)

BOD5____0.3_______0.1-____ ____  0.1
TSS;__ _ 0.4______0.3__________  0.2
pH.'_______________Within the . . .__________

range 5.0 
to 9.o. -

(d) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
istics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BODS....... 0.25___ ... 0.1........ ........ 0.05
TSS....... lg 0.45..........0.25......... . 0.15
pH__.............. .......... Withinthe ......... ............

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5____0.5___ ...-0 .2 .................  0.1
TSS.......... 0.9...... ...0 .5 ................... 0.3
pH................,...........Withinthe, ________ ....

range 5.0 
to 9.0.

(f) For those mills using zinc hydro- 
sulfite as a bleaching agent in the manu
facturing process, the following effluent

limitations are to be added to the base 
limitations set forth in paragraph (a) :

Effluent limitations
Effluent Average of Annual aver-

charaeter- Maximum daily values age of daily 
istic for any for 30 consecu- values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

Zinc.......... 0.30______0.15...........— 0.10

English units (pounds per ton of product)

Zinc_____ 0.60______0.30............... 0.20

Subpart O— Groundwood— Fine Papers 
Subcategory

§ 430.150 Applicability; description of 
thé groundwood-fine papers subcate
gory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production of pulp and fine 
paper by groundwood mills.
§ 430.151 Specialized definitions.

For the purpose of this subpart :
(a) Except as provided below, the gen

eral definitions, abbreviations and meth
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart.
'  (b) Production shall be defined as the 

annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking 
operations that use substantial quan
tities of water in either water sprays in 
the barking drums or in a partial sub
mersion of the drums in a “ tub” of wa
ter.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger un
less its permit, in addition to setting 
forth the prohibition described above, re
quires compliance with the effluent lim
itations established by this subpart for 
non-continuous dischargers and also re
quires compliance with maximum day 
and average of 30 consecutive days ef
fluent limitations. Such maximum day 
and average of 30 consecutive days ef
fluent limitations for non-continuous 
dischargers shall be established by the

NPDES authority in the form of con
centrations which reflect waste water 
treatment levels that are representative 
of application of best practicable con
trol technology currently available in 
lieu of the maximum day and average of 
30 consecutive day effluent limitations 
set forth in this subpart.
§ 430.152 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and 
costs) which can affect the industry sub
categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these limitations 
have not been available and, as a 
result, these limitations should be ad
justed for certain plants in this in
dustry. An individual discharger or 
other interested person may submit 
evidence to the Regional Administra
tor (or to the State, if the State 
has the authority to issue NPDES 
permits) that factors relating to the 
equipment or facilities involved, the 
process applied, or other such factors 
related to such discharger are funda
mentally different from the factors con
sidered in the establishment of the guide
lines. On the basis of such evidence or 
other available information, the Re
gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those speci
fied in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Administra
tor or the State shall establish for the 
discharger effluent limitations in the 
NPDES permit either more or less strin
gent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the Ad
ministrator of the Environmental Pro
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro
ceedings to revise these regulations.

(a) The following limitations estab
lish the quantity or quality of pollutants 
or, pollutant properties, controlled by 
this section, which may be discharged 
by a point source subject to the provi
sions of this subpart after application of 
the best practicable control technology 
currently available, ekcept that all point 
sources other than non-continuous dis
chargers shall not be subject to the an
nual average limitations,, and that non- 
continuous dischargers shall not be sub
ject to the maximum day and average 
of 30 consecutive days limitations.
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Effluent limitations
Effluent Average of Annual aver-

character- daily values age of dallyistic Maximum for 30 consecu- values for l yr 
for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____6.85______3.6____ ___—  2.0
TSS_____- 11.75____ 6.3------ 1------- 8.45
pH__ _____________ Within the _________ ___range 5.0 

to 9.0.

English units (pounds per ton of product)

BOD5__ ... 13.7—.-— 7.2____ -__— 4.0
TSS— . 23.5......... 12.6___ — 6.9pH.......... ................ . Within the . ..........

range 5.0 
to 9.0.

(b) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due 
to use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istic for any for 30 consecu- values for 1 yr 

1 day . tive days shall not shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5....... ill - .— . 0.55-„:..........  0.35
TSS..........1.95........... ta.________ _ 0.6
PH;..--------  ...... : .......Withinthe -v ................ .range 5.0 

to 9.0.

English units (pounds per ton of product)

BODfi____ 2.2-......... 1.1- — .— - - .  0.7
TSS.......... 3.9_______2.2.____ ____  1.2
pH— .............. ..........Withinthe ,_______ _____

range 5.0 
to 9.0.

(c) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set .forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations. -
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Effluent limitations
Effluent Average of Annual aver-

sbaraeter- Maximum dally values age of dally
lstics for any for 30 consecu- values for lyr

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____0.15______ 0.05_________  0.05
TSS______0.2____ __0.15................  0.1pH______________ _Within the ................. .....

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5--__0.3..............0.1.........- ......... 0.1
TSS......— 0.4........... 0.3-................  0.2
pH............................. Withinthe

range 5.0 
to 9.0.

(d) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Average of Annual aver- 

Effluent daily values age of daily
character- Maximum for 30-consecu- values for 1 yr 

lstics for any tive days shall not 
l day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____0 .2 ........ 0.05......... —  0.05
TSS.......... 0.4______ 0.25-— — . 0.15
pH........................... - Withinthe ......................

range 5.0 
to 9.0.

English units (pounds per ton of product)

BÖD5— 0.4-.........0.1— ......... . 0.1
TSS. —  0.8......... . 0.5............ 0.3
pH ................ ...........Withinthe ____— ...........

range 5.0 
to 9.0.

(f) Par those mills using zinc hydro- 
sulfite as a bleaching agent in the manu
facturing process, the following effluent 
limitations are to be added to the base 
limitations set forth in paragraph (a ) :

Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
lstics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

Zinc_____ _ 0.275.___ 0.135------------ 0.09

English units (pounds per ton of product)

Zinc___ __0.55______0.27_________ a 18

Subpart P— Soda Subcategory
§ 430.160 Applicability; description of 

the soda subeategory.
The provisions of this subpart are ap

plicable to discharges resulting from the 
integrated production o f pulp and paper 
by soda mills.
§ 430.161 Specialized definitions.

For the purpose of this subparfc:
(a) Except as provided below, the gen

eral definitions, abbreviations and meth
ods of analysis set forth in 40 CFR Part 
401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-ma chine coating where 
applicable) divided by the number of 
operating days dinring that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10 percent moisture). Produc
tion shall be determined for each mill 
based upon past production practices, 
present trends, or committed growth.

(c) Wet barking operations shall be 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking op
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submer
sion of the drums in a “ tub” of water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset control, 
such periods being at least 24 hours in 
duration. A mill shall not be deemed a 
non-continuous discharger unless its 
permit, in addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations 
established by this subpart for non-con
tinuous dischargers and also requires 
compliance with maximum day and aver
age of 30 consecutive days effluent limita
tions. Such maximum day and average of 
30 consecutive days effluent limitations 
for non-continuous dischargers shall be 
established by the NPDES authority in 
the form of concentrations which reflect 
waste water treatment levels that are 
representative of application of best 
practicable control technology currently 
available in lieu of the maximum day 
and average of 30 consecutive day efflu
ent limitations set forth in this subpart.
§ 430.162 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set forth 
in this section, EPA took into account all 
information it was able to collect, develop 
and solicit with respect to factors (such 
as age and size of plant, raw materials, 
manufacturing processes, products pro
duced, treatment technology available, 
energy requirements and costs) which 
can affect the industry subcategorization
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and effluent levels established. It is, how
ever, possible that data which would a f
fect these limitations have not been 
available and, as a result, these limita
tions should be adjusted for certain 
plants in this industry. An individual dis
charger or other interested person may 
submit evidence to the Regional Admin- . 
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process applied, or 
other such factors related to such dis
charger are fundamentally different from 
the factors considered in the establish
ment of the guidelines. On the basis of 
such evidence or other available infor
mation, the Regional Administrator (or 
the State) will make a written finding 
that such factors are or are not funda
mentally different for that facility com
pared to those specified in the Develop
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the State 
shall establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita
tions established herein, to the extent 
dictated by such fundamentally differeht 
factors. Such limitations must be ap
proved by the Administrator of the En
vironmental Protection Agency. The Ad
ministrator may approve or disapprove 
such limitations, specify other limita
tions, or initiate proceedings to revise 
these regulations.

(a) The following limitations establish 
the quantity or quality o f pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart aft«* application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous 
dischargers shah not be subject to the 
maximum day and average of 30 consec
utive days limitations.

Effluent limitations
Effluent Maximum Average of Annual aver- 

character- for any daily values age of daily
isties 1 day for 30ooaseeu- values for lyr 

tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BODS....... ia.7______ 7.1................  4.0
TSS—___ 24.5........... 13.2.................  7.25
pH....... ............. .....  Wi thin the .. .

range 5.0 to 9.0.

English units (pounds per ton of product)

BODS........27.4______14.8................ A0
TSS______©.0........... 28.4................  14.5
pH.............. ..............Within the - .........

range 5.0 to 9.0.

(b) Tlie following limitations estab
lish the quantity or quality of pollutants

. or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking 'operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
isties for any for 30 consecu- values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5__ _ 2.05..........1.1.................. it 0.8
TSS.L. — _ 5/85...__ 2.8..L............. 1.55
pH ........... ............ . Within the ..... ........

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5....... 4.1___ ....  2.2................. 1.2
TSS...... . 10.5.... 5.6................. 3.1
pH................ ............ Within the .... .............

range 5.0 
to 9.0.

(c) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
log washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated Using the proportion of the 
mill’s total production due to use of logs 
and/or chips which are subject to such 
operations.

Effluent limitations
Effluentcharacter

istics
Maximum' 

for any 
1 day

Average of Annual aver- 
daily values age of daily 

for 30 consecu- values for 1 year 
tive days shall not 
shall not exceed 
exceed

Metric units (kilograms per 1,000 kg of product)

BOD$_ —
TSS.........
pH...........

. 0.15— — . 0.5...... .
. 0 .1 ......— .r. 0.05
.0.25............ 0.15. Within the 

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5.......
TSS.........
pH...........

. 0.3____ _

. 1.0.........
. Q.2...............  0.1.0 .5 ............... 0.3
. Within the . _______...

range 5.0 
to 9.0;

(d) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis-
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charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such op
erations.

Effluent limitations
Effluent Average of Annual aver-

. character- daily values ago of daily
isties Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BODS.......0.3 .J .Î-.. 0.2...i . . . . . . . .  0.1TSS.......... 1.1.._____ 0J>5_______.... 0.35
pH-------------- ---------Within the _____ _______

range 5.0 
to 9.0.

English units (pounds per ton of product)

BODS...... 0.6._____ 0.4............... ..  0.2
T S S ........... . 2 .2 . . . .___ 1.1____________  ’ 0.7
pH.......... ............ . Within the ___

range 5.0 
to 9.0.

Subpart Q— Deink Subcategory
§ 430.170 Applicability; description of 

the deink subcategory,
The provisions of this subpart are ap

plicable to discharges resulting from the 
integrated production of pulp and paper 
by deink mills.
§ 430,171 Specialized definitions.

For the purpose of this subpart: (a) 
Except as provided below, the general 
definitions, abbreviations and methods of 
analysis set forth in 40 CFR Part 401 
shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machjne moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth,

(c) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con
trol, such periods being at least 24 hours 
in duration. A mill shall not be deemed 
a non-continuous discharger unless its 
permit, in addition to setting forth the 
prohibition described above, requires 
compliance with the effluent limitations 
established by this subpart for non-con
tinuous dischargers and also requires 
compliance with maximum day and aver
age of 30 consecutive days effluent limita
tions. Such maximum day and average 
of 30 consecutive days effluent limitations
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for non-continuous 'dischargers shall be 
established by the NPDES authority in 
the form of concentrations which reflect 
waste water treatment levels that are 
representative of application of best 
practicable control technology currently 
available in lieu of the maximum day 
and average of 30 consecutive days efflu
ent limitations set forth in this subpart.
§ 430.172 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and costs) 
which can affect the industry sub
categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these limitations have 
not been available and, as a result, these 
limitations should be adjusted for cer
tain plants in this industry. An indivi
dual discharger'or other interested per
son may submit evidence to the Regional 
Administrator (or to the State, if the 
State has the authority to. issue NPDES 
permits) that factors relating to the 
equipment or facilities involved, the 
process applied, or other such factors re
lated to such discharger are fundamen
tally different from the factors consid
ered in the establishment of the guide
lines. On the basis of such evidence or 
other available information, the Re
gional Administrator (or the State) will 
make a written finding that such factors 
are oc are not fundamentally different 
for that facility compared to those spec
ified in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Administra
tor or the State shall establish for the 
discharger effluent limitations in the 
NPDES permit either more or less strin
gent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the Ad
ministrator of the Environmental Protec
tion Agency. The Administrator may ap
prove or disapprove such limitations, 
specify other limitations, or initiate pro
ceedings to revise these regulations.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous
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dischargers shall not be subject to the 
maximum day and average of 30 consecu
tive days limitations.

Effluent limitations
Effluent Average oi Annual aver-

character- daily values age oi daily."fetid Maximum tor 30 conseeu- values for 1 yr 
tor any tive days shall not 
1 day shall not exceed- exceed

Metrie units (kilograms per 1,000 kg of product)

BODfi..__ 18.1 -- ___ 9.4________ - 5.3
24.05. 12.95_______ 7.1

pH_>-------- -------- ... Within the . . . .  ...IÜ—1
range 6.0 
to 9.0.

English units (pounds per ton oi product)

Tin Tin 3fi.2_ ___ 18.8_________ 10.0
TSS_____  48.1.-...... 25.9_________ 14.2
pH------------------ __ Within the ----- ------ -------

range 5.0 
to 9.0.

Subpart R— Nl Fine Papers Subcategory
§ 430.180 Applicability; description of 

the NI fine papers subcategory.
The provisions of this subpart are ap

plicable to discharges resulting from the 
production of fine paper by non-inte- 
grated mills.
§ 430.181 Specialized definitions.

For the purpose of this subpart: (a) 
Except as provided below, the general 
definitions, abbreviations and methods of 
analysis set forth in 40 CFR Part 401 
shall apply to this subpart.

<b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Produc
tion shall be In terms of off-the-machine 
moisture content. Production shall be 
determined for each mill based upon 
past production practices, present trends, 
or committed growth.

(c) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger 
unless its permit, in addition to setting 
forth the prohibition described above, 
requires compliance with the effluent lim
itations established by this subpart for 
non-continuous dischargers and also re
quires compliance f with maximum day 
and average of 30 consecutive days efflu
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-continuous dis
chargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat

ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart.
§ 430.182 Effluent limitations guidelines 

representing the degree, of effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment technology 
available, energy requirements and 
costs) which can affect the industry sub
categorization and effluent levels estab
lished. It is, however, possible that data 
which would affect these limitations have 
not been available and, as a result, these 
limitations should be adjusted for certain 
plants in this industry. An individual dis
charger or other interested person may 
submit evidence to the Regional Admin
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process applied, 
or other such factors related to such 
discharger are fundamentally different 
from the factors considered in the estab
lishment of the guidelines. On the basis 
of such evidence or other available infor
mation, the Regional Administrator (or 
the State) will make a written finding 
that such factors are or are not funda
mentally different for that facility com
pared to those specified in the Develop
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the State shall 
establish for the discharger effluent limi
tations in the NPDES permit either more 
or less stringent than the limitations es
tablished herein, to the extent dictated 
by such fundamentally different factors. 
Such limitations must be approved by the 
Administrator of the Environmental Pro
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro
ceedings to revise these regulations.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by, a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual average 
limitations, and that non-continuous dis
chargers shall not be subject to the maxi
mum day and average of 30 consecutive 
days limitations.
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Effluent limitations
Effluent Average of Annual aver-character- Maximum dally values age of dallyisties for any tor 30conaecu- values for 1 yr

1 day tive days shall notA shall not 
exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5__ 8.2.____ i 4.25............... 2.4
TSS_____ 11.0_____ 5.9.............. 3,25
pH...,

range 5.0
to 9.0.

English units (pounds per ton of product)

B0DS..__ 16.4... . ... 8.5............— < 4.8
'f’SS 22.0. .. . ... 11.8. 6.5
pH__ . Within the

range 5.0
to 9 A

Subpart S— N l Tissue Papers Subcategory
§ 430.190 Applicability ; description of 

the Nl tissue papers subcategory.
The provisions of this subpart are ap

plicable to discharges resulting from the 
production of tissue papers by non-inte- 
grated mills.
§ 430.191 Specialized definitions.

For the purpose, of this subpart: (a) 
Except as provided below, the general 
definitions, abbreviations and methods of 
analysis set forth in 40 CFR Part 401 
shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-the-machine coating where 
applicable) divided by the number of 
operating days during that year. Pro
duction shall be in terms of off-the-m a
chine moisture, content. Production shall 
be determined for each mill based upon 
past production practices, present trends, 
or committed growth.

(c) A non-continuous discharger is a 
mill which is prohibited t>y the NPDES 
authority from discharging pollutants 
during specific periods of time for reasons 
other than treatment plant upset con
trol, such periods being at least 24 hours 
in duration. A mill shall not be deemed a 
non-continuous discharger unless its per-, 
mit, in addition to setting forth the pro
hibition described above, requires com
pliance with the effluent limitations 
established by this subpart fdr non-con
tinuous discharges and also requires 
compliance with maximum day and aver
age of 30 consecutive days effluent limita
tions. Such maximum day and average of 
30 consecutive days effluent limitations 
for non-continuous dischargers shall be. 
established by the NPDES authority in 
the form of concentrations which reflect 
waste water treatment levels that are 
representative of application of v best 
practicable control technology currently

available in lieu of the maximum day and 
average of 30 consecutive day effluent 
limitations set forth in this subnart.
§ 430.192 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set 
forth in this section, EPA took into ac
count all information it was able to col
lect, develop and solicit with respect to 
factors (such as age and size of plant, 
raw materials, manufacturing processes, 
products produced, treatment tech
nology available, energy requirements 
and costs) which can affect the industry 
subcategorization and effluent levels es
tablished. It is, however, possible that 
data which would affect these limitations 
have not been available and, as a result, 
these limitations should be adjusted for 
certain plants in this industry. An in
dividual discharger or other interested 
person may submit evidence to the Re
gional Administrator (or to the State, if 
the State has the authority to issue 
NPDES permits) that factors relating to 
the equipment or facilities involved, the 
process applied, or other such factors re
lated to such discharger are fundamen
tally different from the factors consid
ered in the establishment of the guide
lines. On the basis of such evidence or 
other available information, the Re- 

, gional Administrator (or the State) will 
make a written finding that such factors 
are or are not fundamentally different 
for that facility compared to those spec
ified in the Development Document. If 
such fundamentally different factors are 
found to exist, the Regional Adminis
trator or the State shall establish for the 
discharger effluent limitations in the 
NPDES permit either more or less string
ent than the limitations established 
herein, to the extent dictated by such 
fundamentally different factors. Such 
limitations must be approved by the Ad
ministrator of the Environmental Pro
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro
ceedings to revise these regulations.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than non-continuous dischargers 
shall not be subject to the annual average 
limitations, and that non-continuous dis
chargers shall not be subject to the maxi
mum day and average of 30 consecutive 
days limitations.

Effluent limitations
Effluent Average of Annual aver-character- Maximum daily values age of dallyistics for any for 30 consoeur values tor 1 yr

lday tive days 
shall not 
exceed

shall not 
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5__.„1 1 .4 .____ 6.25____ ____  3.5
pH. __________  Within the

range 5.0 ' 
to 9.0.

English units (poûnds per ton of product)

BODS....... 22.8___...  12.5......... 7.0
TSS____... 20.5___...  10.0............ 5.7

range 5.0to 9.0.

Subpart T — Nl Tissue (FW P) Subcategory
§430.200 Applicability ; description o f 

the Nl tissue (FWP) subcategory.
The provisions of this subpart are ap

plicable to discharges resulting from the 
production of tissue paper from waste 
paper by non-integrated mills.
§ 430.201 Specialized definitions.

For the purpose of this subpart: (a) 
Except as provided below, the general 
definitions, abbreviations and methods 
of analysis set forth in 40 CFR Part 401 
shall apply to this subpart.

(b) Production shall be defined as 
the annual off-the-machine .production 
(Including off-the-machiné coating 
where applicable) divided by the number 
of operating days during that year. Pro
duction shall be in terms of off-the- 
machine moisture content. Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth.

(c) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemed a non-continuous discharger 
unless its permit, in addition to setting 
forth the prohibition described above, re
quires compliance with the effluent limi
tations established by this subpart for 
non-continuous dischargers and also re
quires compliance with maximum day 
and average of 30 consecutive days efflu
ent limitations. Such maximum day and 
average of 30 consecutive days effluent 
limitations for non-continuous dis
chargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of
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the maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart.
§ 430.202 Effluent limitations guidelines 

^  representing the degree o f effluent 
reduction attainable by the applica
tion o f the best practicable control 
technology currently available.

In establishing the limitations set forth 
in this section, EPA took into account all 
information it was able to collect, develop 
and solicit with respect to factors (such 
as age and size of plant, raw materials, 
manufacturing processes, products pro
duced, treatment technology available, 
energy requirements and costs) which 
can affect the industry subcategorizatioh 
and effluent levels established. It is, how
ever, possible that data which would 
affect these limitations have not been 
available and, as a result, these limita
tions should be adjusted for certain 
plants in this industry. An individual dis
charger or other interested person may 
submit evidence to the Regional Admin
istrator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment 
or facilities involved, the process applied, 
or other such factors related to such dis
charger are fundamentally different 
from the factors considered in the estab
lishment of the guidelines. On the basis 
of such evidence or other available in
formation, the Regional Administrator 
(or the State) will make a written find
ing that such factors are or are not 
fundamentally different for that facil
ity compared to those specified in the 
Development Document. If such funda
mentally different factors are found to 
exist, the Regional Administrator or the 
State shall establish for th&_discharger 
effluent limitations in the NPDES permit 
either more or less stringent than the 
limitations established herein, to the 
extent dictated by such fundamentally 
different factors. Such limitations must 
be approved by the Administrator of the 
Environmental Protection Agency. The 
Administrator may approve or disap
prove such limitations, specify other 
limitations, or initiate proceedings to 
revise these regulations.

_(a) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, whichm ay be discharged by a 
point source subject to the provisions of 
this subpart after application of the best 
practicable control technology currently 
available, except that all point sources 
other than- non-continuous dischargers 
shall not be subject to the annual aver
age limitations, and that non-continuous 
dischargers shall not be subject to the 
maximum day and average of 30 con
secutive days limitations.

Effluent limitations
Effluent - Average of Annual aver-

-  character- daily values age of daily
isties Maximum for 30 consecu- values for 1 yr 

for any five days shall not 
1 day shall not exceed 

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5..— . 13.7-...— 7.1.......... —- 40
T8S...... . 17.05........9.2—..............  6.05
pH.......... .................Within the ......................

range 5.0 to 9.0.

English units (pounds per ton of product)

BOD5....... 27.4........... 14.2................  8.0
T8S.......... 34.1—.___ 18.4___ —v— 10.1
pH.__— — ...... — Within the ........ ..............range 5.0 

to 9.0.

Subpart U— Papergrade Sulfite (Drum 
Wash) Subcbtegory

§ 430.210 Applicability ; description of 
the papergrade sulfite (drum wash) 
subcategory.

The provisions of this subpart are ap
plicable to discharges resulting from the 
integrated production of pulp and paper 
by papergrade sulfite mills, using vacuum 
or pressure drums in their pulp washing 
operations.
§ 430.211 Specialized definitions.

For the purpose of this subpart:
(a) Except as providedLbelow, thé gen

eral definitions, abbreviations and meth
ods o f analysis 7set forth in 40 CFR Part 
401 shall apply to this subpart.

(b) Production shall be defined as the 
annual off-the-machine production (in
cluding off-thè-machine coating where 
applicable) divided by the number of 
operating days during that year. Paper 
production shall be measured in the off- 
the-machine moisture content whereas 
market pulp shall be measured in air- 
dry-tons (10% moisture). Production 
shall be determined for each mill based 
upon past production practices, present 
trends, or committed growth.

(c) Wet barking operations shall bé 
defined to include hydraulic barking op
erations and wet drum barking opera
tions which are those drum barking op-- 
erations that use substantial quantities 
of water in either water sprays in the 
barking drums or in a partial submer
sion of the drums in a “ tub” o f water.

(d) A non-continuous discharger is a 
mill which is prohibited by the NPDES 
authority from discharging pollutants 
during specific periods of time for rea
sons other than treatment plant upset 
control, such periods being at least 24 
hours in duration. A mill shall not be 
deemeda non-continuous discharger un

less its permit, in addition to setting 
forth the prohibition described above, 
requires compliance with the effluent lim
itations established by this subpart for 
non-continuous dischargers and also 
requires compliance with maximum day 
and average of 30 consecutive days ef
fluent limitations. Such maximum day 
and average of 30 consecutive days ef
fluent limitations for non-continuous 
dischargers shall be established by the 
NPDES authority in the form of concen
trations which reflect waste water treat
ment levels that are representative of 
application of best practicable control 
technology currently available in lieu of 
the maximum day and average of 30 con
secutive day effluent limitations set forth 
in this subpart.

(e) Sulfite cooking liquor shall be de
fined as bisulfite cooking liquor when 
the pH of the liquor is between 3.0 and
6.0 and as acid sulfite cooking liquor 
when the pH is less than 3.0.
§ 430.212 Effluent limitations guidelines 

representing the degree o f effluent 
reduction attainable by the applica- 

' tion o f the best practicable control 
technology currently available.

In establishing the limitations set forth 
in this section, EPA took into account all 
information it was able to collect, de
velop and solicit with respect to factors 
(such as age and size of plant, rawjrnate- 
rials, manufacturing processes, products 
produced, treatment, technology avail
able, energy requirements and costs) 
which can affect the industry subcate
gorization and effluent levels established. 
It is, however, possible that data which 
would' affect these limitations have not 
been available and, as a result, these 
limitations should be adjusted for certain 
plants in this industry. An individual dis
charger or other interested person may 
submit evidence to the Regional Admin
istrator (or to the State, if the State 
has the authority to issue NPDES per
mits) that factors relating to the equip
ment or facilities involved, the process 
applied, or other such factors related to 
such discharger are fundamentally dif
ferent from the factors considered in the 

.establishment of the guidelines. On the 
basis of such evidence or other available 
information, the Regional Administrator 
(or the State) will make a written find
ing that such factors are or are not fun
damentally different for that facility 
compared to those specified in the Devel
opment Document. If such fundamen
tally different factors are found to exist, 
the Regional Administrator or the State 
shall establish for the discharger effluent 
limitations in the NPDES permit either 
more or less stringent than the limita
tions established herein, to the extent 
dictated by such fundamentally different
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factors. Such limitations must be ap
proved by the Administrator of the En
vironmental Protection Agency. The Ad
ministrator may approve or disapprove 
such limitations, specify other limita
tions, or initiate proceedings to revise 
these regulations.

(a) The following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
section, which may. be discharged by a 
point source subject to the provisions 
of this subpart after application of the 
best practicable control technology cur
rently available, except that all point 
sources other than non-continuous dis
chargers shall not be subject to the an
nual average limitations, and that non- 
continuous dischargers shall not be sub
ject to the maximum day and average of 
30 consecutive days limitations.

(c) The following limitations establish 
the quantity or quality of pollutants or 
pollutant parameters, controlled by this 
section, resulting from the use of log 
washing or chip washing operations, 
which may be discharged by a point 
source subject to the provisions of this 
subpart. These limitations are in addi
tion to the limitations set forth in para
graph (a) of this section and shall be 
calculated using the proportion of the 
mill’s total production due to use of logs
and/or chi 
operations

ps which are subject to such

be discharged by a point source subject to 
the provisions of this subpart. These 
limitations are in addition to the limita
tions set forth in paragraph (a) of this 
section and shall be calculated using the 
proportion of the mill’s total production 
subject to such operations.

Effluent limitations
Effluent Maximum Average of Annual aver- character- for any daily values age of daily 

istics 1 day for 30 consecu- values for 1 yr 
tive days shall not 
shall not exceed
exceed

Effluent limitations Metric units (kilograms per 1,000 kg of product)
Effluentcharacter- Average of 

daily values
Annual average of daily BODe_.__... 2.7__ .... 1.4______

istics ' Maximum for 30 consecu- values for 1 vr .TSS------... 8.25___.... 4.45_____for any tive days shall not r- pH. . . Within the
i day shall not 

exceed exceed range 5.0 to 9.0.

0.8
2.45

Effluent limitations
Effluent Average of Annual aver-

eharacter- daily values age of daily *
istics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BODS,___ 26.7____ g  13.9-...........-  7.8
TSS.......... 43.95-.;... 23.65. _ 13.0
pH.......... ..................Within the ____ ___ ____

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOB-J____53.4______27.8_............. 15.6
TSS___ ... 87.9......... 47.3.___ ____ 26.0pH....... .......... ..........Within the _____________

range 5.0 
to 9.0.

(b) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of wet 
barking operations, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the propor
tion of the mill’s total production due to 
use of logs which are subject to such op
erations.

Effluent limitations
Effluent ■ Average of Annual aver-

character- daily values age of daily
istics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5—__. 3.05.........1.8-.— ........  0.9
TSS........ 7.5-.........3.95............... 2.2
pH— ...... ............. Within the -1 ./.......... . .. . ..

range 6.0 
to 9.0.

English units (pounds per ton of product)

BODS__ _ 6.1........ 3.2................. 1.8
T8S— _  ... 15,0......... 7.9..................  4.4
pH— __ ________ Within the ..................... .

range 5.0 tô O.

Metric units (kilograms per 1,000 kg of product)

BODS____0.35______ 0 .2 ......_____  0.1
TSS— —  2.55_____ 1 35____ > - 0.75
pH__— ____________ Within the _________ —

range 5.0 
to 9.0.

English units (pounds per ton of product)

BODS.___ 0.7_______0.4___ ______  0.2
TSS_____ 5.1_______2.7__________; 1.5
pH____ ___________ Within the ____________

range 5.0 
to 9.0.

(d) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
section, resulting from the use of log 
flumes or log ponds, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limita
tions are in addition to the limitations 
set forth in paragraph (a) of this section 
and shall be calculated using the pro
portion of the mill’s total production due 
to use of logs which are subject to such 
operations.

Effluent limitations
Effluent Average of Annual aver-

character- Maximum daily values age of daily 
istics for any for 30 consecu- values for 1 yr 

1 day tive days shall not 
shall not exceed
exceed

Metric units (kilograms per 1,000 kg of product)

BOD5—... 0.7______0.35_____ _ 0.2
TSS..____ 1.7_______0.9........... ..... 0.5
pH________________Within the _____________range 5.0 

to 9.0.

English units (pounds per ton of product)

BOD5....... 1.4_______0.7___ ______  0.4
TSS... —  3.4___ — 1.8_______ 1.0
pH._______________Within the -------------------range 5.0 

to 9.0.

(e) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
bisulfite cooking liquor and barometric 
condensers (not including those mills 
using continuous digesters), which may

English units (pounds per ton of product)

BOD5____5.4_____ _ 2.8_________  1.6
TSS_____ 1 6 .5 ;..-- 8.9__________  4.9
pH-.______________ Within the _____I .,.____

range 5.0 
to 9.0. t

(f) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
acid sulfite cooking liquor and surface 
condensers (not including those mills 
using continuous digesters), which may 
be discharged by a point source subject to 
the provisions of this subpart. These 
limitations are in addition to the limita
tions set forth in paragraph (a) of this 
section and shall be calculated using the 
proportion of the mill’s total production 
subject to such operations.

Effluent limitations
Effluent Average of Annual aver-

character- daily values age of daily
istics Maximum for 30 consecu- values for 1 yr 

for any tive days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____3.05____ _. 1.6_________ 0.9
pH— — --------- .. Within the ---- ------

range 5.0
to 9.0.

English units (pounds per ton of product)

BOD5__— 6.1____ __ 3.2— __ .... 1.8
pH---------------- ■ Within the -------------

range 5.0
, to 9.0.

(g) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
acid sulfite cooking liquor and baro
metric condensers (not including those 
mills using continuous digesters), which 
may be discharged by a point source sub
ject to the provisions of this subpart. 
These limitations are in addition to the 
limitations set forth in paragraph (a) of 
this section and shall be calculated using 
the proportion of the mill’s total produc
tion subject to such operations.
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Effluent limitations
Average of Annual aver- 
daily values age of daily 

Maximum for 30 consecu- values for 1 yr 
for any tive. days shall not 
1 day shall not exceed

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____5.8._____ 3 .0 -.-._____ 1.7
TSS_____ 8.25______4.45_____. . . r. 2.45
pH______ .<_________Within the —----------range 5.0 

to 9.0.

English units (pounds per ton of product)

6.0_________ *3.4
8.9______ — 4.9
Within the ...^__ ......

range 5.0 
to 9.0.

(h) The following limitations estab
lish the quantity or quality of pollutants 
or pollutant parameters, controlled by 
this section, resulting from the use of 
continuous digesters, which may be dis
charged by a point source subject to the 
provisions of this subpart. These limi
tations are in addition to the limitations 
set forth in paragraph (a) of this sec
tion and shall be calculated using the 
proportion of the mill’s total production 
subject to such operations.

Effluent limitations
Average of Annual aver- 
daily values age of daily 

Maximum for 30 consecu- values tor 1 yr 
for any tive days shall not 
1 day shall not  ̂exceed 

exceed

Metric units (kilograms per 1,000 kg of product)

BOD5____ 11.45...... 5 .9 5 ........... £35
TSS.......... 9.8........... 5.3. _  ............  2.«
pH........... .................Within the _____ _ _______

range 5.0 
to 9.0.

English units (pounds per ton of product)

BOD5....... 22.9..........11.9........... £7
T S S ....... 19.6_____10.6..........; .... 5.8
pH........................... Within the _____________

range 5.0
to 9.0. —

— Appendix A 
Legal Authority

Section 301(b) of the Act requires the 
achievement by not later than July 1, 1977, 
of effluent limitations for point sources, 
other than publicly owned treatment works, 
which require the application of the best 
practicable control technology currently 
available as defined by the Administrator 
pursuant to section 304(b) of the Act.

Section 304(b) of the Act requires the 
Administrator to publish regulations provid
ing guidelines for effluent limitations setting 
forth the degree of effluent reduction attain
able through the application of the best 
practicable control technology currently 
available.

Appendix B -
T echnical Su m m ary  and Basis for 

R egulations

For the purpose of identifying the best 
practicable control technology currently

available and in order to establish effluent 
limitations, the bleached kraft, groundwood, 
sulfite, soda, deink and non-integrated paper 
mills segment of the pulp, paper and paper- 
board manufacturing industry category was 
divided into sixteen discrete subcategories, 
primarily based on a consideration of the 
raw materials utilized, production processes 
employed, products produced, size and age of 
mills, waste water characteristics and treat- 
ability, geographical location, and costs and 
economic factors as outlined in the report 
entitled, “Development Document for Final 
Rulemaking for the Bleached Kraft, Ground- 
wood, Sulfite, Soda, Deink and Non- 
Integrated Paper Mills Segment of the Pulp, 
Paper, and Paperboard Point Source Cate
gory” . .The definitions of the subcategories in 
the preamble to the interim final regulations 
have been revised and are given below.

(1) Subpart F—Dissolving Kraft Subcate
gory. This subcategory includes mills which 
produce a highly bleached pulp by a “full 
cook” process, utilizing a highly alkaline 
sodium hydroxide and sodium sulfide cook
ing liquor. Included in the manufacturing 
process is a “pre-cook” operation termed pre- 
hydrolysis. The principal product made by 
this process is a highly bleached and puri
fied dissolving pulp used principally for the 
manufacture Of rayon and other products re
quiring the virtual absence of lignin and a 
very high alpha cellulose content.

(2) Subpart G—Market Bleached Kraft 
Subcategory. This subcategory includes mills 
which produce a bleached pulp by a “full 
cook” process utilizing a highly alkaline so
dium hydroxide and sodium sulfide copking 
liquor. The product made by this process is 
papergrade market pulp.

(3) Subpart H—BCT Bleached Kraft Sub
category. This subcategory includes the inte
grated production of bleached kraft pulp and 
paper. Integrated production is considered to 
be pulp and paper manufacturing operations 
where all or part of the manufactured pulp 
is processed into paper at common or adja
cent sites. The bleached kraft pulp is pro
duced in a “full cook” process utilizing a 
highly alkaline sodium hydroxide and sodium 
sulfide cooking liquor. The principal prod
ucts include paperboard (B), coarse papers 
(C) , tissue papers (T), and market pulp.

(4) Subpart I—Fine Bleached Kraft Subr 
category. This subcategory includes the inte
grated production of bleached kraft pulp 
and paper. Integrated production is con
sidered to be pulp and paper manufacturing 
operations where all or part of the manu
factured pulp is processed into paper at com
mon or adjacent sites. The bleached kraft 
pulp is produced in a “ full cook” process 
utilizing a highly alkaline sodium hydroxide 
and sodium sulfite cooking liquor. The prin
cipal products are fine papers, which include 
business, writing, and printing papers, and 
market pulp.

(5) Subpart J—Papergrade Sulfite (Blow 
Pit Wash) Subcategory. This subcategory in
cludes integrated production of sulfite pulp 
and paper. The sulfite pulp is produced in a 
“ full cook” process using an acidic cooking 
liquor of sulfites of calcium, magnesium, 
ammonia, or sodium. Following the cooking 
operations, the spent cooking liquor is sep
arated from the pulp in the blow pits. The 
principal products made by this process are 
tissue papers, newspapers, fine papers, and 
market pulp.

(6) Subpart K—Dissolving Sulfite Pulp 
Subcategory. This subcategory includes mills 
which produce a highly bleached and puri
fied pulp from softwoods by a “full cook” 
process using strong solutions of sulfites of 
calcium, magnesium, ammonia, or sodium. 
The pulps produced by this process are vis
cose, nitration, cellophane, or acetate grades

Effluent
character

istics

BODS____ 11.6___ ■
TSS_____  16.5____
pH-------

Effluent
character

istics

and are used principally for the manufacture 
of rayon and other products that require 
the virtual absence of lignin.

(7) Subpart L—Ground wood:—Chemi- 
Mechanical Subcategory. This subcategory 
includes the integrated production of chemi- 
mechanical groundwood pulp and paper. The 
chemi-mechanical groundwood pulp is pro
duced utilizing a chemical cooking liquor to 
partially cook the wood followed by mechan
ical defibration by refining with or with
out brightening, resulting in yields of 90% 
or greater. The principal products include 
fine papers, newsprint, and molded fiber 
products.

(8) Subpart M—Groundwood—Ther mo - 
Mechanical Subcategory. This subcategory 
includes the production of thermo-mechan
ical groundwood pulp and paper. The 
thermo-mechanical groundwood is produced 
by a brief cook utilizing steam, with or with
out the addition of cooking chemicals such 
as sodium sulfite, followed by mechanical de
fibration by refiners which are frequently 
under pressure with or without brightening, 
and resulting in yields of approximately 95 % 
or greater. The principal products of this 
process are market pulp, fine papers, news
print, and tissue papers.

(9) Subpart N—Groundwood—CMN Pa
pers Subcategory. This subcategory includes 
the integrated production of groundwood 
pulp and paper. The groundwood pulp is pro
duced, with or without brightening, utilizing 
only mechanical defibration by either stone 
grinders or refiners. The principal products 
made by this process include coarse papers 
(C), molded fiber products (M), and news
print (N).

(10) Subpart O—Groundwood—Fine Pa
pers Subcategory. This subcategory includes 
the integrated production of groundwood 
pulp and paper. The groundwood pulp is pro
duced, with or without brightening, utilizing 
only mechanical defibration by either stone 
grinders or refiners. The principal products 
are fine papers which include business, writ
ing, and printing papers.

(11) Subpart P—Soda Subcategory. This 
subcategory includes the integrated produc
tion o f bleached soda pulp and paper. The 
bleached soda pulp is produced by a “ full 
cook” process utilizing a highly alkaline so
dium hydroxide cooking liquor. The princi
pal products are fine papers, which include 
printing, writing, and business papers, and 
market pulp.

(12) Subpart Q—Deink Subcategory. This 
subcategory includes the integrated produc
tion of deinked pulp and paper. The deinked 
pulp is usually brightened or bleached from 
waste papers in which an alkaline treatment

.is utilized to remove contaminants such as 
ink and coating pigments. The principal 
products include printing, writing and busi
ness papers, tissue papers, and newsprint.

(13) Subpart R—NI Fine Papers Subcate
gory. This subcategory includes non-inte
grated (NI) mills which produce fine papers 
from wood pulp or deinked pulp prepared at 
another site. The principal products of this 
process are printing, writing, business, and 
technical papers.

(14) Subpart S—NI Tissue Papers Sub- 
category. This subcategory includes non- 
integrated (NI) mills which produce tissue 
papers from wood pulp or deinked pulp pre
pared at another site. The principal products 
of this process include facial and toilet pa
pers, glassine, paper diapers, and paper 
towels.

(15) Subpart T—NI Tissue (FWP) Sub
category. This subcategory includes non- 
integrated (NI) mm« which produce tissue 
papers from waste papers (FWP) without de- 
inking. The principal products made by fW*
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process include facial and toilet papers, glas- 
sine, paper diapers, and paper towels.

(16) Subpart U—Papergrade Sulfite (Drum 
Wash) Subcategory. This subcategory in
cludes integrated production of sulfite pulp 
and paper. The sulfite pulp is produced in a 
“full cook” process using an acidic cooking 
liquor of sulfites of calcium» magnesium, am
monia, or sodium. Following the cooking op
erations, the spent cookihg liquor is washed 
from the pulp on vacuum or pressure drums. 
Also included are mills using belt extraction 
systems for pulp washing. The principal 
products made from pulp manufactured by 
this process are tissue papers, fine papers, 
newspapers, and market pulp.

A ppendix C
Sum m ary  of P ublic Participation

Prior to this publication, many agencies 
and groups were consulted and given an op
portunity to particiapte in the development 
of effluent limitations and standards pro
posed for the pulp, paper, and paperboard 
category. An initial draft of the Development 
Document was sent to all participants and 
comments were solicited on that report. 
These comments were reviewed with a result 
that numerous significant changes were 
made. A second draft of the Development 
Document entitled “Development Document 
for Advanced Notice of Proposed or Promul
gated Rule Making for Effluent Limitations 
Guidelines and New Source Performance 
Standards for the Bleached Kraft, Ground- 
wood, Sulfite, Soda, Deink, and Non-Inte- 
grated Paper Mills Segment of the Pulp, 
Paper, and Paperboard Mills Point Source 
Category” (August 1975) was also distributed 
for comments. The Advance Notice of Pro
posed or Promulgated Rulemaking was pub
lished in the Federal R egister on Septem
ber 5, 1975. The Agency published the Ad
vance Notice rather than propose the regula
tions in order to meet the court imposed 
deadline of January 30, 1976, to allow the 
maximum possible participation of inter
ested parties prior to promulgation of the 
effluent limitations as interim final. The In
terim Final Regulations were published in 
the Federal R egister on February 19, 1976, 
and the Development Document entitled 
“Development Document for Interim Final 
and Proposed Effluent Limitations Guidelines 
and New Source Performance Standards for 
the Bleached Kraft, Groundwood, Sulfite, 
Soda, Deink, and Non-integrated Paper Mills 
Segment of the Pulp, Paper, and Paperboard 
Point Source Category” was distributed to 
all interested parties following the Federal 
Register notice and comments were solicited. 
A substantial number of comments were re
ceived, some of which provided new informa
tion and data. Review of the comments and 
analysis of the submitted information along 
with the existing data base pointed out a 
number of areas in which revisions to the 
regulations were warranted. As a result, the 
final regulations as set forth contain a num
ber of significant changes from the interim 
final regulations.

The following are the principal agencies 
and groups consulted: (1) Effluent Stand
ards and Water Quality Information Advi
sory Committee (established under section 
515 of the A ct); (2) all State and U.S. Ter
ritory Pollution Control Agencies; (3) other 
public agencies, interest groups, and asso
ciations; (4) U.S. Department of the Inte
rior; (5) U.S. Department of Health, Educa
tion, and Welfare; (6) Environmental De
fense Fund, Inc.; (7) Natural Resources De
fense Council; (8) Water Pollution Control 
Federation; (9) National Wildlife Federa
tion; (10) U.S. Department of Transporta
tion; ( l i )  Tennessee Valley Authority; (12) 
U.S. Department of Housing and Urban De
velopment; (13) U.S. Department of Agri-
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culture; (14) U.S. Nuclear Regulatory Com
mission; (15) U.S. Department of Defense; 
(16) U.S. Internal Revenue Service; (17) U.S. 
Federal Power Commission; (18) National 
Commission on Water Quality; (19) U.S. 
Federal Energy Administration; (20) Water 
Resources Council; (21) Office of Manage
ment and Budget; (22) Council on Environ
mental Quality; (23) U.S. Department of 
Treasury; (24) National Council for Air and 
Stream Improvement, Inc., Technical Asso
ciation of the Pulp and Paper Industry; (25) 
American Paper Institute; (26) The Ameri
can Society of Mechanical Engineers; (27) 
Businessman for the Public Interest; (28) 
The American Society of Civil Engineers; and 
(29) the Izaak Walton League.

The following responded with comments 
on the Notice of Interim Final Rulemaking: 
St. Regis Paper Co.; State of Texas; Union 
Camp Corporation; Council on Wage and 
Price Stability; P. H. Gladfelter Co.; Scott 
Paper Co.; State of Wisconsin; Northwest 
Pulp and Paper Assn.; Hammermill Paper 
Co.; Alaska Lumber and Pulp Co.; Crown 
Zellerbach Corp.; U.S. Department of the 
Interior; U.S. Department of Health, Educa
tion, and Welfare; National Council of the 
Paper Industry for Air and Stream Improve
ment, Inc.; Mead Corp.; State of Minnesota; 
Kimberly-Clark Corp.; American Can Co.; 
Fibreboard Corp.; Louisiana-Pacific Corp.; 
Weyerhaeuser Co.; Nekoosa Papers Corp.; In
ternational Paper Co.; The Buckeye Cellulose 
Corp.; Georgia-Pacific Corp.; Ketchikan Pulp 
Co.; American Paper Institute; The Procter 
and Gamble Co.; and Boise-Cascade Corp.

The primary issues raised in the com
ments on the interim final effluent limita
tions and the treatment of these issues 
herein are as follows:

1. Several comments were received that 
stated that the low alpha dissolving pulp 
subcategory should be further divided to take 
into account the differences in raw waste load 
resulting from the production of the dif
ferent grades of pulp (nitration, viscose, and 
cellophane) produced by mills within the 
subcategory. Data were submitted showing 
raw waste BOD5 loads associated with the 
production of each grade.

The Agency has carefully examined the 
submitted data and has determined that 
significant differences in raw waste loads re
sult from the production of the different 
grades of dissolving sulfite pulp. Previous 
analyses had shown significant differences in 
raw waste loads resulting from the produc
tion of high alpha (acetate) grades and low 
alpha (nitration, viscose, and cellophane) 
grades and, therefore, two subcategories were 
established. Additional information and data 
have shown that it is more appropriate to 
establish one subcategory for all dissolving 
sulfite pulp mills and provide four specific 
allowances within the one subcategory de
pending upon the grade of pulp: nitration, 
viscose, cellophane, and acetate.

2. One commenter objected to the Agency’s 
determination that spent sulfite liquor (SSL) 
recovery and biological treatment represents 
BPCTCA for the dissolving sulfite subcate
gories. The commenter stated that only one 
mill had both SSL recovery and biological 
treatment when the Federal Water Pollution 
Control Act was passed in 1972.

In 1972, five of the six dissolving sulfite 
mills had SSL recovery systems and one of 
these mills had a biological treatment sys
tem. In addition, prior to finalizing this regu
lation, the Agency has found that all six dis
solving sulfite mills had SSL recovery, two of 
the mills had biological treatment systems in 
place, two mills were installing biological 
treatment systems, and the other two mills 
had accepted NPDES permits which required 
effluent levels that were reflective of applica
tion of biological treatment systems. The 
Agency therefore properly determined that
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BPCTCA for dissolving sulfite mills includes 
both SSL recovery and biological treatment.

3. A number of commenters objected to 
the methodology used in determining the 
effluent limitations for the papergrade and 
dissolving sulfite subcategories. The objec
tions included: (a) direct use of pilot plant 
data on an equal basis with full scale data 
without adjustment for the controlled char
acteristics of pilot plant operations, (b) use 
of activated sludge treatment system data 
in the analysis, and (c) use of data from 
both papergrade and dissolving sulfite mills 
in the same data analysis. One commenter 
stated that drawing any conclusions using 
the number of sulfite mills included in the 
analysis is questionable both on statistical 
and practical grounds. The commenter rec
ommended setting effluent limitations on 
mill-by-mill basis as an alternative or de
laying establishment of effluent limitations 
until more full scale biological treatment 
data are available.

Because of the limited application of full 
scale biological treatment systems at paper- 
grade and dissolving sulfite mills, the Agency 
has developed the effluent limitations for 
these mills based upon both full scale sys
tems as well as pilot plant operations at sul
fite mills. Four sulfite mills presently have 
biological treatment facilities but one of 
these systems was determined not to be 
representative of BPCTCA. A number of sul
fite mills have recently operated pilot plant 
biological treatment systems prior to in
stallation of full-scale facilities. In order to 
achieve maximum representation, the data 
from these mills were included in the anal
yses used for establishing the effluent limita
tions. Additional data from full scale and 
pilot plant treatment systems at sulfite mills 
were submitted and have been included in 
reanalyzing the available data.

The Agency agrees that pilot plants are 
sometimes operated under certain controls 
in order to determine how effective the treat
ment system is in reducing the raw waste 
load. However, in scale-up to a full sized sys
tem, conservative design considerations are 
generally included in sizing the pieces of 
equipment in order to assure achievement 
of a specific effluent quality. This has been 
demonstrated by mill 512. Pilot plant data 
from mill 512 were used in the data analysis. 
Mill 512 is now designing a full scale system 
based upon its pilot plant operations to 
achieve effluent qualities equal to or better 
than those achieved by the pilot plant. Thus, 
the Agency believes that the use of pilot 
plant data along with full scale data is en
tirely proper.

The effluent limitations are based upon 
both activated sludge systems (AS) and 
aerated stabilization basins (ASB). Either of 
these systems is capable of achieving the 
effluent limitations and exclusion of acti
vated sludge systems would therefore be in
appropriate. Commenters contend that acti
vated sludge systems can achieve better 
effluent qualities on an annual basis than 
aerated stabilization basins with standard 
designs. However, the commenters have also 
stated that activated sludge systems have 
higher effluent variabilities than aerated 
stabilization basins. The statistical reliability 
of each of the systems was examined and 
maximum 30 consecutive days and maximum 
day effluent limitations have been established 
which can be achieved by either system. 
Furthermore, examination of treatment sys
tems in use by mills in other subcategories 
which have extensive experience with bio
logical treatment performance shows that in 
many cases aerated stabilization basins are 
achieving better quality effluents than acti
vated sludge systems. The contention that 
activated sludge systems cost more than 
aerated stabilization basins was considered 
in the economic impact analysis. In gen-
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eral, it was determined that mills can install 
activated sludge treatment systems and 
maintain a competitive profitability level.

The Agency has determined that the use 
o f both papergrade sulfite and dissolving 
sulfite data in the data analysis is fully Jus
tified and appropriate. Treatability of the 
waste waters are similar even though dis
solving sulfite mills have higher raw waste 
loads. This would be expected since the 
manufacturing operations are similar in 
that similar raw materials and cooking and 
bleaching liquors are used. As an example, 
mill 401 produces both papergrade and dis
solving sulfite pulp at separate times by 
changing operating conditions. The mill 
treats the raw waste waters generated dur
ing the production of either papergrade pulp 
or dissolving grade pulp in the same biolog
ical treatment system to comparable effluent 
quality.

The existing data base includes informa
tion and data from every sulfite mill in the 
country along with data from a number of 
foreign mills. Included in the data base 
therefore is information and data concern
ing the effects of such factors as different 
treatment technologies, different chemical 
bases, wood species, and ages and sizes of 
mills. Thorough examination of the avail
able Information and statistical analyses 
have shown that it is appropriate and tech
nically practicable to establish effluent lim
itations from the existing data base.

4. Two commenters expressed concern that 
the Agency has not given sufficient atten
tion to the adverse effects of sludge incin
eration, including air emissions and con
sumption of fuel oil.

The discussion in Section VIII of the De
velopment Document on non-water quality 
impacts has been expanded to include the 
potential impacts of sludge incineration on 
air emissions and consumption of fuel oil. 
The potential impacts are not considered 
to be significant because air pollution con
trol technologies are available. The Agency 
has determined that very few mills, if any 
at all, will install sludge incinerators.

5. One commenter contended that the 
costs presented in the Development Docu
ment were low and therefore, the economic 
impact was understated. The commenter 
was concerned that the costs of sludge in
cineration were not included and he ques
tioned several of the basic design parameters 
used in the cost estimates including deten
tion times and aeration capacities.

The Agency has examined the specific de
sign variables pointed out in the comments 
and has evaluated the costs of sludge in
cineration. Several cost figures were revised 
and these are presented in the Development 
Document in addition to the costs of sludge 
incineration which are displayed separately. 
After consideration of the costs of sludge 
incineration, it has been determined that 
the differences in costs cause no significant 
differences in the results of the economic 
impact analysis.

6. Several commenters objected to the 
Agency’s consideration of costs and effluent 
reduction benefits. The commenters fplt 
that the Agency should examine the cost 
versus the benefits of alternative treatment 
systems, and one of the commenters stated 
that the Agency should do this for every 
mill in one of the subcategories. Examples 
were provided for two dissolving sulfite mills 
showing costs and effluent reductions asso
ciated with various levels of treatment. One 
of these showed the costs of five treatment 
alternatives (four of the five are considered 
to be less than full treatment of the mill 
waste waters) and the percent BOD removals 
associated with each treatment alternative.

Included in Section IX of the Develop
ment Document are total costs of treatment 
versus total effluent reduction benefits. The 
discussion has also been expanded to include
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the costs o f treatment versus the effluent 
reduction benefits for model mills within 
each subcategory. Development of treatment 
alternatives for individual mills within each 
subcategory is beyond the scope of what 
Congress intended the Administrator to do 
in setting national effluent limitations.

7. A few commenters indicated that the 
Agency had not adequately considered non
water quality environmental Impacts and 
had ignored indirect non-water quality en
vironmental impacts.

The Agency has carefully considered all 
direct non-water quality environmental im
pacts of the effluent limitations. Such im
pacts were determined to be insignificant 
and the discussion in Section VIII of the De
velopment Document has been expanded to 
more adequately explain this determination. 
The indirect impacts which the commenters 
suggested that the Agency examine include 
such items as impacts on energy consump
tion, air pollution, and solid waste generation 
resulting from such things as the production 
and transportation to the mill site of nu
trients for use in biological treatment. The 
commenters did not provide any information 
or data that showed significant impacts. 
Evaluation of available information and data 
does not indicate any significant indirect 
impacts.

8. One of the primary concerns expressed 
by a number of commenters was the Agency’s 
approach to consideration of effluent vari
ability. The commenters stated that the 
Agency should provide some allowance for 
excursions which are beyond the control of 
the manufacturer, such as extended produc
tion shutdowns, catastrophic breakdowns, 
and labor interruptions. The commenters 
suggested that if no allowances for these 
types of excursions are provided then the 
effluent limitations should be increased sub
stantially to provide some factor of safety 
from enforcement action by the NPDES au
thority for events beyond the manufacturer’s 
control. The commenters suggested that bas
ing the effluent limitations on 99.9 percent 
confidence rather than 99 percent confidence 
would be one method of making the effluent 
limitations less stringent to take this into 
account.

Data were analyzed from numerous pulp 
and paper mills in establishing variability 
factors to be utilized in determining the 
effluent limitations. The Agency included all 
available mill data in establishing the 
99 percent confidence level for each mill, 
and the data analysis did not exclude any 
data due to such things as production shut
downs or breakdowns (See section VII of the 
Development Document). The use of 99 per
cent confidence should not be misinterpreted 
as meaning that mills will exceed the limita
tions approximately 4 times per year, or that 
these excursions will be due to uncontrollable 
factors such as shutdowns, breakdowns, and 
labor interruptions. While the determina
tion of the variability factors did involve 
the 99 percent confidence level for mills 
properly operating treatment facilities 
representative of the best practicable con
trol technology currently available, the 
variability factors were not determined by 
averaging the 99 percent.confidence levels 
for all such mills. Instead, the variability 
factors were based upon those mills exhibit
ing the highest variabilities'Within this group 
(i.e., the marginal mills). For mills achieving 
levels better than the marginal mills, the 
variability factors actually represent better 
than 99 percent confidence and for a number 
of mills better than 99.9 percent confidence. 
Detailed examination of mills with BOD5 
variability near the determined variability 
factors generally disclosed that treatment 
system operations or treatment system 
modifications have resulted in greater varia
bility than would be exhibited by more

properly operated treatment systems. The 
variability factors used in determining the 
effluent limitations allow for a daily maxi
mum discharge of approximately three and 
one half times the pollutants discharged over 
the long term daily average. The Agency ex
pects that the performance of the worst cases 
will be improved by proper controls and that 
the effluent limitations can be achieved by 
properly operated and maintained plants. 
Modification of the regulations to allow for 
excursions above the effluent limitations 
which have resulted from documented im
proper treatment system operations would 
be counter to the goals set forth by Congress 
to establish effluent limitations based upon 
the best practicable control- technology cur
rently available.

9. One commenter was concerned that 
clarifier sludge generated in the treatment of 
raw intake water was not considered in the 
development of the effluent limitations.

This source o f waste water was not spe
cifically addressed in the evaluation of data 
from the mills considered in determining the 
effluent limitations. However, a number of 
mills that discharge the raw water treatment 
sludge to the process waste water treat
ment facilities were included In the data 
analyses that determined the effluent limita
tions. The Agency believes, that clarifier un
derflow from treatment of intake water 
should be treated prior to discharge and may 
be addressed in the NPDES permit.

10. One comment was received that stated 
that there was no recognition in the Devel
opment Document of the greater BOD raw 
waste loads resulting from a typical ammonia 
base dissolving sulfite mill over a magnesium 
base mill. The commenter stated that the 
higher waste load was a result of the inability 
of the ammonia base mill to economically 
neutralize the spent sulfite liquor (SSL) prior 
to evaporation.

The discussion in the Development Docu
ment has been expanded and includes the 
data on SSL neutralization which was sub
mitted to the Agency. The subcategorization 
of the dissolving sulfite mills accounts for 
any differences in raw waste load attributable 
to the cooking liquor base since all of the 
mills using magnesium base produce similar 
grades of pulp (nitration, viscose, and cello
phane) while all of the mills using an am
monia base primarily produce acetate grades 
of pulp. The type of cooking liquor chemical 
base was examined in relation to the raw 
waste loads from papergrade sulfite mills and 
it was determined that any impact of this 
factor is insignificant compared to the im
pact of more significant factors, such as the 
effectiveness of SSL recovery.

11. Several commenters felt that the 
Agency should either justify the assumption 
that the operating costs of internal controls 
are canceled by the operating benefits or in
clude these costs in the Development Docu
ment and in the economic impact analysis.

The Agency has carefully reexamined the 
operating costs and benefits of internal con
trols and in every case except one has deter
mined that the operating costs of internal 
controls are more than offset by the operat
ing benefits. In fact, the analyses showed that 
a number of internal controls were earning 
positive returns on investment that were suf
ficient to be termed part of the manufactur
ing process and not pollution control. For 
these reasons, the capital costs for these con
trols were deleted from the. costs tables pre
sented in the Development Document, Sec
tion VIII.

It should be pointed out that based upon 
further information and data the list of in
ternal controls applicable to BPCTCA has 
been revised to include several additional 
internal controls. Capital costs have been 
included in the cost tables for these added 
internal controls. Operating and mainte-
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nance costs were again determined to be 
more than offset by the operating benefits 
of the controls, and thus operating costs 
were not included in the cost tables.

It should be noted that the net benefits 
of internal controls (over and above the 
costs of internal controls) were not sub
tracted from the annual costs. The one ex
ception, as mentioned above, is the internal 
control of SSL collection and evaporation 
which was determined to have net operat
ing costs associated with it. These costs are 
included in Section VIII of the Development 
Document for the sulfite subcategories and 
are considered as maximum costs. Most sul
fite mills have installed SSL collection and 
evaporation systems along with incineration 
in order to recover as much o f the heat and 
chemicals as possible, and significantly lesser 
annual costs are incurred by these mills (the 
operating benefits nearly cover the operat
ing costs and amortized capital) than mills 
that collect and evaporate their SSL without 
incineration. Costs of both systems are 
shown in the Development Document. It 
should be pointed out that mills using these 
systems produce a saleable by-product and 
the benefits of the sales are not subtracted 
from the operating costs (see also comment 
number 15). After consideration o f these 
costs in the economic impact analysis, it has 
been determined that the conclusions of the 
economic impact analysis are unchanged.

12. One commenter stated that the impact 
of hardwood versus softwood on raw waste 
load in the sulfite industry was not addressed 
In the Development Document. The com
menter provided information and data In 
support of his contention that the use of 
hardwood by sulfite mills results in a higher 
raw waste load than the use of softwood.

The Agency has carefully examined the 
impacts on raw waste load of the use of 
hardwood and softwood at sulfite mills, and 
the discussion in the Development Document 
in Sections IV and V has been revised to 
explain the analyses. With the exception of 
dissolving sulfite pulp manufacturing (see 
comment No. 27), the Agency has deter
mined that differences in raw waste load 
between sulfite mills relate to process factors 
rather than to the type of wood used. It 
should be pointed out that allowances with
in the papergrade sulfite subcategory have 
been established for the process factors which 
were determined to have significant impacts 
on raw waste load; these include: type of 
pulp washing equipment, type of condenser, 
type of digestor, cooking liquor composition, 
and three types o f woodyard operations.

13. Several commenters stated that the ra
tionale in the Development Document ex
plaining the determination of the TSS limi
tations for the sulfite subcategories was 
inadequate and difficult to follow. Other 
commenters stated that the data base as 
well as the rationale were inadequate and 
that the TSS limitations should be made less 
stringent to account for the limited data 
base. Data were presented for mill 051 show
ing higher TSS levels than those used for 
mill 051 in the development of the effluent 
limitations. It was suggested that the more 
recent TSS data for mill 051 be used in de
termination of less stringent TSS limita
tions.

The Agency has carefully examined the 
basis for the TSS limitations for the sulfite 
subcategories and has determined that the 
existing data base is adequate. None of the 
submissions provided any further data which 
would improve upon the data base. However, 
Section IX of the Development Document 
has been expanded to explain the analysis 
used in determining the TSS limitations for 
the sulfite subcategories. It should be 
pointed out that the Agency did expand 
the existing data base by inclusion of avail
able pilot plant data. Use of the pilot plant
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data along with the existing data base re
sulted in TSS levels used as the basis for 
the final effluent limitations which were less 
stringent than the TSS levels used in the 
interim final regulations. From information 
from mill 051, it was determined that the 
most recent data for mill 051 was representa
tive of a period of time when the treatment 
facility was operated at less than optimum 
treatment levels and therefore was consid
ered as less than BPCTCA.

14. Several commenters were concerned 
that the Development Document under
stated the technical problems of dewatering 
and disposal of sludge and as a result the 
costs and non-water quality impacts were not 
correctly represented in the documents.

The costs, technical problems associated 
with sludge dewatering and disposal, and the 
non-water quality impacts of sludge disposal 
have been reviewed, and the revised costs and 
expanded discussions of these items are pre
sented in the Development Document.

15. Comments were received which sug
gested that the Agency should further sub
categorize the papergrade sulfite subcate
gories to take into account such factors as 
the degree of SSL recovery, yield loss, age, 
geographical location, and land availability. 
The commenters further stated that SSL re
covery varies from zero to 98 percent recovery 
and does not designate one single, uniform 
process (as in kraft) but represents various 
processes including pulp washing, evapora
tion, and incineration, evaporation and sale 
of SSL by-products, and fermentation of 
blow pit SSL into by-products.

The Ageney has carefully evaluated each 
of these factors and has revised the subcate
gorization to appropriately take each factor 
into account. While the commenters state 
that SSL recovery represents various proc
esses, the objective of SSL recovery is to 
recover heat and chemicals (and by-prod
ucts) and to reduce the raw waste load and 
as such is considered as a single technology. 
Full recovery of SSL is considered to be at 
least 85 percent and many mills are com
monly achieving well over 90 percent removal 
of SSL. Twenty-six of twenty-nine sulfite 
mills have SSL recovery systems and only 
four of these are reported to have less than 
full (85 percent) recovery. While the Devel
opment Document shows that SSL recovery 
varies from zero to 98 percent, subcategoriza
tion for mills with less than full recovery 
would not fulfill the congressional intent 
that BPCTCA be based upon commonly used 
internal controls. The type of SSL recovery 
system (i.e., incineration or by-product re
covery) does not impact the raw waste load 
so long.as similar levels of recovery are being 
achieved. Therefore, the fact that SSL re
covery is achieved by a number of methods, 
such as evaporation and incineration, evap
oration and sale of by-products, or fermenta
tion of SSL, makes no difference in establish
ing effluent limitations since BPCTCA in
cludes full recovery of SSL.

Examination of mills with full recovery has 
shown that the most significant impacts of 
age is in the type of pulp washing and SSL 
collection equipment used and the type of 
condenser used in the SSL recovery system 
at the sulfite mills. In order to take these 
factors into account, the papergrade sulfite 
subcategory was divided into two subcate
gories; one of the subcategories, the Paper- 
grade Sulfite (Blow Pit Wash) Subcategory 
is based upon the use of the older less 
efficient pulp washing techniques of blow 
pit washing, and the other subcategory, the 
Papergrade Sulfite (Drum Wash) Subcate
gory, is based upon vacuum (or pressure) 
drum pulp washing. Within each of the two 
subcategories, provisions have also been 
established for mills using barometric con
densers whereas the subcategory limitations 
are based upon surface condensers. In addi-
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tion, allowances were established for con
tinuous digestion and the composition of the 
cooking liquor. In  establishing the subcate
gories, the Agency also examined the yield 
loss and determined that the yield loss, which 
indicates process factors, was adequately 
taken into account in the present subcate
gorization. The discussion in Section IV of 
the Development Document has been revised 
in order to show how factors such as yield 
loss were taken into account and to more 
thoroughly explain and support the subcate
gorization of the sulfite mills. It should be 
noted that the geographical location and land 
availability factor was examined and con
sidered in the economic impact analysis for 
sulfite mills. Since sulfite mills which are 
land limited (See Section V o f the Develop
ment Document) will probably install acti
vated sludge systems and since the costs of 
activated sludge systems were included in 
the Development Document and the eco
nomic impact analysis, the Agency deter
mined that further subcategdrizatlon based 
upon land availability would not be neces
sary.

16. Several commenters objected to the 
methodology used to determine the effluent 
limitations for the sulfite subcategories stat
ing that the Agency should base the limita
tions on concentrations actually obtained by 
mills using the designated technology rather 
than on achievable concentrations. One com
menter felt that excluding mill 052 from the 
data analysis was Inconsistent with the draft 
Development Document.

In determining effluent limitations, it is 
the Agency’s responsibility to evaluate the 
technologies presently in use by mills within 
the -industrial category in order to deter
mine if the treatment systems represent 
BPCTCA. The draft report to which the 
commenter referred was a contractor’s draft 
report and in the case of mill 052, further 
evalutions showed that the contractor’s 
report was in error in that the detention 
time of the treatment system a mill 052 
was inadequate and is thereby not repre- 
senative of BPCTCA.

In order to include as much data as pos
sible on which to base the effluent limita
tions, all available sulfite mill biological 
treatment data (with the exception of mill 
052), including full scale systems and pilot 
plant operations, were used to determine 
achievable concentrations through use of 
biological treatment (See Comment No. 3 ). 
The achievable concentrations which were 
determined in the analyses are therefore 
based upon concentrations actually obtained 
by mills using the designated technology (as 
the commenter suggested would be proper).

17. Several commenters stated that the 
energy estimates in the Development Docu
ment were low and suggested that EPA re
examine the basis for the estimates.

The basis for the energy estimates have 
been reexamined and the Development Doc
ument has been revised to show the appro
priate changes.

18. A number of commenters stated that 
the Agency’s evaluation of the factors af
fecting flow and raw" waste load from mills 
in the groundwood, bleached kraft, soda, and 
drink subcategories was inadequate. Some 
of the factors with which the commenters 
were concerned included the following: raw 
materials, including type of wood and season 
of harvest, geographical location including 
temperature impacts on manufacturing 
processes and external treatment efficiencies, 
age and type of equipment, production 
processes including variations in yield and 
bleaching, physical layout, and variations in 
papermaking operations including number 
o f grades, frequency of grade changes, use 
of additives, and form of the final product 
(i.e., rolls vs sheets).
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In determining the present subcategoriza
tion and the special provisions within sev
eral of the subcategories, the Agency thor
oughly evaluated all o f the appropriate fac
tors including those listed above. The com
ments submitted were carefully reviewed and 
because of the length of the arguments pre
sented are addressed in Section IV of the 
Development Document. Thus, Section IV 
has been expanded to describe more thor
oughly how each of the factors was taken 
into account in developing the subcatego
rization.

19. One commenter was concerned that the 
Agency did not examine the reasons for dif
ferences in raw waste loads between mills 
and that a range of effluent limitations would 
be an appropriate methodology for taking 
into account any differences in raw waste 
loads between mills. Mills 106, .127, and 510 
were cited as examples of mills with varying 
raw waste loads within the same subcategory. 
Another commenter contended that the dif
ferences between mill 510 and mills 127 and 
108 were due to the use of hardwood at mill 
510 which resulted in higher raw waste loads. 
The commenter felt that the Agency should 
take into account the higher raw waste loads 
due to the use of hardwoods.

The Agency examined all available infor
mation and data in determining the sub
category raw waste loads on which the efflu
ent limitations were based. As an example 
of the detailed analyses which were made of 
mills for which data were available, the dis
cussion in Section V of the Development 
Document has been expanded to present the 
detailed information analyzed for each mill 
used in determining the bleached kraft dis
solving pulp subcategory raw waste load 
(mills 108, 127, and 510). The discussion 
shows that no allowances are necessary for 
hai’dwood used at mill 510 since mill 108 
which uses primarily softwood has a higher 
raw waste load.

20. One commenter stated that the Agency 
has failed to demonstrate that overflow rates 
of 600 gallons per square foot per day will 
achieve the TSS limitations for the ground- 
wood subcategories. The commenter also 
stated that the Agency failed to identify ex
isting internal control technologies which 
would be used by groundwood mills to 
achieve the average raw waste loads.

The Agency has identified the internal 
control technologies available to ground- 
wood mills for reduction in raw waste flow 
volumes. See Sections VII and VIII of the 
Development Document. The TSS limitations 
are based upon actual operating data for 
mills using systems representative of 
BPCTCA. The value of 600 gallons per square 
foot per day was identified as a parameter 
commonly used in designing secondary 
clarifiers (see treatment plant schematic 
drawings in Section VII of the Development 
Document) and was used in determining the 
costs presented in the Development Docu
ment.

21. Several comments were received that 
were concerned with the woodyard allow
ance. The commenters stated that some al
lowance for chip thawing or washing should 
be included and that the limitations should 
be based upon the wood yield achieved by 
mills within the different subcategories. One 
commenter provided yield data in terms of 
cords per ton for the groundwood, bleached 
kraft, and dissolving pulp subcategories.

The woodyard allowance now includes chip 
washing and thawing operations and was re
vised to reflect the different yields achieved 
by mills in the different pulping processes in
cluding groundwood pulps, chemical paper- 
grade pulps, and dissolving pulps. In addi
tion, instead of one woodyard allowance, 
three separate woodyard allowances have 
been established depending upon the spe
cific woodyard operation; these include: (1)

barking, (2) log transport and defreezing 
flumes and ponds, and (3) log and chip 
washing and dethawing.

22. Several comments were received that 
stated that the Agency cost estimates were 
low and that the Agency estimates were 
based upon annual average performance 
whereas the limitations are based upon 30 
day and daily maximums.

The effluent limitations (30 day and daily 
maximum) were determined from actual op
erating data from mills using systems repre
sentative of BPCTCA. However, the cost esti
mates were based upon “ worst case” design 
parameters in many cases and as a minimum 
were determined upon commonly used de
sign considerations. For example, a number 
of mills are achieving the effluent limita
tions with ASBs with detention times rang
ing from 8 days to 14 days. In this case, costs 
were based upon the 14 day ASB. Costs of 
activated sludge systems, however, were 
based upon common design considerations 
because detention times used by mills with 
activated sludge systems to achieve the ef
fluent limitations generally do not vary as 
much as detention times of ASBs.

The commenters are incorrect in their 
statements that the cost estimates were 
based upon annual average performance. 
The cost estimates used design waste char
acteristics based upon the maximum 30 con
secutive days. As stated previously, the 
Agency has thoroughly reviewed the cost 
estimates in the Development Document and 
has determined that the costs are up-to-date 
and accurate.

23. Four comments were submitted that 
stated that the Agency should recognize in 
the regulation that long term storage of bio
logically treated waste waters with short 
term release systems are a viable alternative 
to continuous discharge systems. One of the 
commenters provided extensive information 
and data for a system which stores the 
treated effluents for eight months and re
leases over a four month period. The com
menters suggested that mills which are 
required by the NPDES authority to use 
these types of systems because of water qual
ity considerations should be required to meet 
annual average limitations rather than the 
average of 30 consecutive days and maxi
mum day limitations.

The Agency has carefully examined the 
submitted comments and data and has de
termined that it is appropriate to establish 
annual average effluent limitations for those 
mills which in effect are required to use 
storage ponds following their biological 
treatment systems because of water quality 
considerations. However, as defined in the 
regulations, mills using these types of 
systems (non-continuous dischargers) must 
also meet maximum day and average of 
30 consecutive days limitations as estab
lished by the NPDES- authority. In set
ting the maximum day and average of 30 
consecutive days limitations for each non- 
continuous discharger, the NPDES author
ity will refer to Section IX of the De
velopment Document which sets forth 
effluent concentrations which reflect waste 
water treatment levels that are representa
tive of application of best practicable con
trol technology currently available.

It is emphasized that the pollutant con
trol requirements for non-continuous dis
chargers are not any less stringent than 
those for continuous dischargers but that 
only the format of the limitations is 
changed.

24. Several commenters objected to the 
statement in the Development Document 
that all of the data used was based upon 
twelve or more months since mills 127 and 
111 have only five months and seven months 
of data, respectively, included in the data 
base. In addition, the commenters questioned

the inclusion of mills with fewer data points 
than one per day over 12 months (i.e., mill 
101 has 123 data points over 12 months). The 
commenters also were concerned over several 
alleged discrepancies in the data base for 
specific mills in the Development Docu
ment and for differences between data bases 
from previous Development Documents.

The Agency has carefully examined the 
submissions to determine the technical ade
quacy of including in the data base several 
mills which have less than 12 months of data 
and mills with fewer data points than one 
per day. Inclusion of these mills is appro
priate as discussed in the Development Doc
ument; however, additional data have re
cently been received for'most of these mills. 
The Agency agrees that several data points 
for specific mills were incorrect and that 
additional discussion in the Development 
Document is necessary to more fully explain 
and justify which mills are included in the 
data base and how more recent data have 
been combined or not combined with the 
previous data. The Agency has recently col
lected additional data for many of the mills 
and these data have been combined with the 
previous data base. As a result, the Develop
ment Document has been updated to in
clude new data, added discussions of the 
data base, and has been edited to remove any 
incorrect data.

25. One commenter stated that the use of 
flow and final effluent concentrations from 
different mills to establish the effluent lim
itations resulted in irrational limitation be
cause it is an “apples and oranges” situation.

The Agency understands the commenter’s 
concern that the use of a low flow from one 
mill and the use of a low concentration from 
another mill (which has a high flow) could 
result in improper effluent limitations. How
ever, the effluent limitations were based upon 
actual data from a large number of mills and 
therefore, the data analysis does not repre
sent the improper analysis which the com
menter suggests could occur. The appropri
ateness of using flows, concentrations, and 
variability factors to determine effluent lim
itations is demonstrated by the large num
ber of mills presently achieving the effluent 
limitations. See Sections VH and IX of the 
Development Document.

26. One commenter stated that the effect 
of temperature on the settleability of TSS 
from a high rate system was not given 
adequate treatment. The commenter stated 
that increases of 20 to 30% in TSS levels 
in the effluent are expected during the win
ter months even though the treatment sys
tem has been designed for a Northern loca
tion.

The Agency recognizes that well designed 
and operated treatment systems may expe
rience variability in effluent qualities at mills 
located in Northern climates (as well as mills 
in Southern climates). In this regard, the ef
fluent limitations were determined using 
variability factors based upon actual mill op
erating data which reflect maximum 30 con
secutive and maximum day values that are 
achieved at plants using systems representa
tive of BPCTCA. The Agency feels that these 
variability factors are more than adequate to 
provide for effluent variability and it appears 
that the data provided by the commenter 
supports the Agency’s position. The variabil
ity to which the commenter referred trans
lates to 1.2 to 1.3 (ratio of maximum 30 days 
or maximum day—commenter did not spec
ify whether his data were maximum 30 days 
or maximum day—to* the annual average). 
The effluent limitations were based upon ap
proximately 1.8 and 3.4 (ratio of maximum 
30 consecutive days to annual average and 
ratio o f  maximum day to annual average, re
spectively), which are much higher than the 
commenters’ data and indicate that the
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Agency lias more than adequately taken his 
concerns into account.

27. One comment was received that pro
vided a substantial amount of raw waste and 
final effluent data for mill 401. The data were 
submitted to support the contention that the 
raw waste load presented in the Development 
Document for mill 401 and used in deter
mining the raw waste load for the low alpha 
dissolving sulfite pulp subcategory was un
derstated. Information and data were also 
provided showing differences in raw waste 
load which result from production of nitra
tion and cellophane grades o f pulp using 
hardwood and softwoods. The commenter 
contended that use of hardwoods results in 
significantly higher raw waste loads than the 
use of softwoods.

The data submitted on mill 401 have been 
examined and were included in determining 
the raw waste loads on which the effluent 
limitations were based for the dissolving sul
fite pulp subcategory. The submitted data 
from mill 401 showed significant differences 
in raw waste loads when producing nitration 
grades with either hardwoods or softwoods. 
Since mill 401 is the only dissolving sulfite 
mill using hardwoods, the subcategory raw 
waste loads have been based upon production 
of pulp from softwoods. In addition, the defi
nition of the Dissolving Sulfite Subcategory 
has been revised to include only the produce 
tion of dissolving sulfite pulp from soft
woods.

28. One commenter objected to the inclu
sion of vacuum drum pulp washing as an 
internal control in BPCTCA for dissolving 
sulfite mills. The commenter suggested that 
vacuum drum washing should be included 
in BATEA.

As the commenter stated, BPCTCA em
phasizes end-of-pipe treatment but also in
cludes commonly practiced inplant control 
measures. Since five of the six dissolving sul
fite mills use vacuum drum washers (one 
mill of the five is presently installing vacuum 
drum washers), the Agency has determined 
that vacuum drum washers may be appro
priately included in BPCTCA.

29. One comment was received that sug
gested that the Agency reexamine the avail
able information and data on mill 066 be
cause the mill has recently completed a num
ber of inplant changes and significantly al
tered the raw waste load.

A member of the Agency staff recently 
made an on-site inspection of mill 066 in 
order to collect the most recent information 
and data. These data are presented in the 
Development Document but only the flow 
data were used along with data from other 
mills to determine the effluent limitations 
for the papergrade sulfite subcategory. The 
mill management stated that inplant con
trols had been installed, and it would be 
expected that a reduction in the raw waste 
load would have been achieved. However, the 
mill management also stated that close-up 
of the SO2 system resulted in an additional 
BOD5 discharge of 5,000 pounds per day (41 
pounds per ton ). The data for the period pre
vious to the inplant changes and S02 system 
close-up showed a BOD5 raw waste load of 
260 pounds per ton (represents 12 months 
of data), and data for the more recent period 
show a raw waste load BOD5 of 383 pounds 
per ton (four months of data). Since the 
new data are for only four months of opera
tion and since the BOD5 data are incon
sistent (i.e., inplant controls other than S02 
close-up resulted in higher raw waste loads), 
the BOD5 data were not used in the analyses.

30. Several comments were received that 
stated that the effluent limitations were far 
less restrictive than necessary and that the 
limitations may not be truly representative 
of the goals intended by Congress. The com- 
menters cited several examples of mills which
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were nearly achieving the BATEA limitations 
using the BPCTCA technology or mills using 
less than BPCTCA but nearly achieving the 
BPCTCA limitations. The commenters sug
gested that the Agency closely examine the 
technologies in use in relation to. the effluent 
qualities being achieved. Data were provided.

The effluent limitations are based upon ac
tual data from mills using systems repre
sentative of BPCTCA. The Agency has re
cently received additional data which were 
analyzed along with the original data base 
and the data provided by the commenters. 
As a result, a number of effluent limitations 
have been revised to more accurately reflect 
the levels that can be achieved by the appli
cation o f BPCTCA. The information and data 
are presented in the Development Document 
along with an extensive discussion o f the 
methodology and rationale for the determi
nation of the effluent limitations. The Agency 
believes that the effluent limitations are re
sponsive to the intent of Congress and reflect 
those effluent levels presently being achieved 
by mills using systems representative of 
BPCTCA.

31. One commenter objected to the use of 
raw waste load data from certain mills 
which the commenter asserts are using 
BATEA internal controls in determining 
PBCTCA raw waste loads. The commenter 
also sugested that the Agency should delete 
from the final effluent averages the data from 
mills employing biological treatment fol
lowed by post stabilization ponds. The com
menter contended that these systems are be
yond BPCTCA.

The average BPCTCA raw waste loads for 
each subcategory are generally based upon all 
mills within a subcategory for which data 
were available. The extent of internal con
trols used by mills is generally indicated by 
the mill’s raw waste load. Since BPCTCA 
properly includes normally or commonly used 
internal controls, it is appropriate to use 
data from all mills to determine average raw 
waste loads. It should be pointed out that 
the Agency did examine the raw waste loads 
and internal controls in use by mills, and 
mills with exceptionally low raw waste loads 
were excluded from the raw waste load aver
ages. Thus, the subcategory raw waste loads 
reflect commonly used internal controls and 
not raw waste loads associated with BATEA 
internal controls. -

In addition, the Agency believes that final 
effluent BOD5 data from mills using biologi
cal treatment systems followed by post sta
bilization basins should be included in de
termining the final effluent averages. These 
systems are considered to be BPCTCA since 
mills with biological treatment systems fol
lowed by post storage ponds have generally 
designed their biological treatment systems 
to rely on some additional BOD5 reduction 
in the storage pond. Thus, the entire system 
including both the biological treatment sys
tem and the post storage pond are consid
ered to be BPCTCA at these mills. The Agency 
did exclude the TSS data from the analysis 
but this was because the large land areas 
used by the post storage ponds are not al
ways available to all mills, and the TSS re
duction that occurs in the post storage ponds 
cannot always be achieved by mills using 
only an aerated stabilization basin (ASB). 
This is in contrast to the BOD5 levels 
since the BOD5 levels achieved by mills using 
biological treatment followed by post storage 
can be achieved by mills using only an ASB. 
Thus, the Agency based the effluent limita
tions on BOD5 levels on both types of sys
tems and TSS levels only on ASBs. See Sec
tion VII of the Development Document.

32. A number of comments were received 
that questioned the method used to take 
into account the raw waste loads resulting 
from the production of bleached kraffe mar
ket pulp at mills producing both market
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pulp and papers. The commenters suggested 
that the Agency should revise its analysis 
of the raw waste load at these mills and 
consider that the raw waste load generated 
by the production o f market pulp is the 
same as that resulting from the production 
of papers.

The available information and data for 
those mills producing market pulp and pa
pers have been reexaminated and no evidence 
has been found to show that higher waste 
loads result from the production of market 
pulp at these mills. The Agency therefore 
concurs with the commenters and has re
vised the method for determining the raw 
waste load for the bleached kraft fine pa
pers and the bleached kraft BCT papers sub- 
categories. Revision of the method also re
sulted in a change in the definition of the 
two subcategories to include market pulp 
as one of the products.

33. One commenter stated that the Agency 
has used treatment systems employed at 
Southern mills in determining BPCTGA ef
fluent limitations but failed to consider the 
increased costs and economic Impact for 
mills located in Northern locations of 
achieving the limitations.

The effluent limitations were based upon 
mills located in both the North and South 
and can be achieved through use of BPC 
TOA. The Agency has carefully considered 
costs and economic impacts for mills lo
cated in Northern climates. Activated sludge 
treatment systems were identified as BPC 
TCA for mills located in Northern climates 
and appropriate costs have been included 
in the Development Document and in the 
economic impact analysis. It should again 
be emphasized that the Agency is not re
quiring mills to install a specific type of 
treatment system but has identified a type 
of treatment system capable of achieving the 
effluent limitations and one that may be used 
to establish costs and assess the economic 
impact. Depending upon the specific mill 
situation, other types of treatment may be 
more desirable and less expensive, such as 
a three day modified activated sludge system 
or an aerated stabilization pond with very 
long detention times. Relative costs of al
ternative treatment systems are presented in 
Section VIII of the Development Document.

34. Two commenters felt that the BOD5 
raw waste load of 56 pounds per ton for the 
groundwood thermo-mechanical subcategory 
was low in view o f recent data from mill 
041. The commenters contended that the 
data from mill 041 show that BOD5 levels 
are in the range of 90 to 100 pounds per ton 
and the commenters suggested that EPA 
take the higher raw waste load into ac
count. In addition, one of the commenters 
suggested that the groundwood thermo-me
chanical subcategorv be split into two sub- 
categories to take into account the predicted 
lower raw waste loads from thermo-mechani
cal mills producing newsprint such as mill 
184. Data were provided for a pilot plant 
conducted at mill 184 which showed a BOD5 
raw waste load of 65 pounds per ton.

The raw waste load for the groundwood 
thermo-mechanical subcategory has been 
revised based upon the actual operating data 
from mill 041 which is one of the two mills 
in the coun try producing 100% thermo- 
mechanical pulp. The data from mill 041 
shows a raw waste BOD5 of 78 pounds per 
ton rather than the 90 to 100 pounds sug
gested td be representative in the comments. 
Data from the other mill, mill 028, shows 
substantially less BOD5 raw waste loads than 
for mill 041. The BOD5 raw waste load for 
mill 028 is approximately 40 pounds per ton. 
The subcategory raw waste load has been 
based upon mill 041 in order to conserva
tively take the process factors into account. 
The effluent limitations have also been re
vised to reflect the higher raw waste loads.
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Since there are presently no mills produc

ing newsprint from 100% thermo-mechanical 
pulping, it is considered more appropriate 
at this time to establish one subcategory 
based upon mill 041 which has a higher raw 
waste load than the predicted performance 
of mill 184.

35. One comment was received that sug
gested that the Agency reexamine the rela
tionships between raw waste loads and 
bleaching in the bleached kraft subcategories. 
The commenter felt that there is every rea
son to believe that pulp brightness can be 
correlated with yield and BOD load from 
the bleach plant. However, the commenter 
did point out that the correlation may be 
masked to some extent by other variables.

The Agency has reviewed all available data 
with regard to waste loads generated within 
the bleach plant at bleached kraft mills. As 
the commenter pointed out, the incremental 
impacts of differences in bleaching are gen
erally masked by other more significant varia
bles within the mills. Most of the BOD that 
is generated during bleaching operations 
occurs in bleaching the unbleached pulp of 
brightness levels of 20 to 25 ( % G. E.) .up to 
brightness levels o f about 75 to 80 (%  G. E .). 
Thus, since brightness levels of the products 
of bleached kraft mills are generally above 
80 (% G. E.), the relative differences in total 
raw waste BOD are insignificant when in
creasing brightness levels above 80 (% G. E.). 
In any event, the Agency believes that the 
present subcategorization does take into ac
count any differences in raw waste loads 
as a result of bleaching operations. The avail
able data show that dissolving kraft, market 
kraft, and kraft paper mills bleach to dif
ferent levels of brightness (i.e., 90-92 (% 
G. E.), 86-90, and 80-86, respectively). Thus, 
the Agency believes that any effects of 
bleaching are taken into account in the 
present subcategorization which establishes 
the bleached kraft dissolving pulp, the 
bleached kraft market pulp, and the bleached 
kraft BCT and Fine Paper subcategories. 
These points are thoroughly discussed in 
Section IV of the Development Document.

36. One commenter suggested that the 
Agency use the TSS data for mills with post 
storage ponds which are measured between 
the aerated stabilization basin (ASB) and 
the post storage pond.

The Agency does not believe that the ASBs 
at these mills are representative of BPCTCA 
(see comment 31) and therefore, it would be 
inappropriate to use the TSS data measured 
between the ASB and the post storage pond. 
The Agency believes that it is more appro
priate to use TSS data from a mill with an 
ASB without post storage. The total biologi
cal treatment system including both the ASB 
and the post storage pond are BPCTCA at 
these mills and the ASB alone is not. repre
sentative of BPCTCA.

37. One commenter was concerned that the 
production basis for mill 512 appeared to be 
the maximum seven days production rather 
than the annual average. The commenter 
also stated that there was no indication in 
the Development Document that the Agency 
gave any consideration to demonstrated pro
duction capacity or committed growth in the 
calculation of the effluent limitations.

The raw waste data for mill 512 have been 
revised to reflect the annual average produc
tion rate rather than the maximum seven 
days. The commenter’s reference to demon
strated production capacity or committed 
growth would more appropriately be ad
dressed to the NPDES authority because de
velopment of the effluent limitations uses 
actual production data for the period of time 
for which the waste water data are used.

38. A number of commenters were con
cerned that the data base was biased towards 
mills located in southern climates and that
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because of better treatment efficiencies, this 
resulted in overly stringent limitations for 
mills in northern climates.

The Agency has examined the location of 
mills included in the data base to determine 
if mills located in southern climates are 
achieving effluent qualities better than those 
in northern climates. The results of the 
analyses as shown in the Development Docu
ment show that comparable effluent quali
ties are being achieved by mills in both loca
tions. It should be pointed out that the type 
of biological treatment system upon which 
the limitations are based for mills in the 
northern climates is different than for mills 
located in southern climates, since treatment 
systems can be designed' to take into account 
the effects of temperature on biological treat
ment efficiencies. Design for temperature con
siderations does not necessarily eliminate all 
impacts on treatment efficiencies, but the 
impacts can be minimized to the point where 
effluent variabilities for mills using treatment 
systems representative of BPCTCA are similar 
for mills located in both northern and south
ern climates. These points are demonstrated 
by a number of mills in Northern climates 
which are presently achieving the effluent 
limitations using the identified technologies. 
See section VII of the Development Docu
ment.

39. Concern was expressed by one com
menter that the Agency ignored TSS levels 
as a basic factor in development of the 
subcategories. The commenter stated that 
many of the technologies discussed in the 
Development Document were for the reduc
tion of TSS and that this should logically 
be a significant factor in subcategorization.

Many of the technologies identified in the 
Development Document are for the reduc
tion of TSS as the commenter contends. 
However, the two primary factors of external 
treatment design are flow and BOD5 which 
were appropriately used as the primary bases 
for subcategorization. Design considerations 
for raw waste TSS relate primarily to pri
mary treatment and sludge disposal since the 
TSS design considerations of biological 
treatment are more related to the raw waste 
BOD (due to generation of biological sus
pended solids) than to the raw waste TSS. 
Therefore, raw waste TSS is not as critical 
a factor as flow and BOD5.

40. One commenter felt that chemical ad
dition in secondary clarifiers in order to im
prove suspended solids removal should be 
included as a necessary component of BPC 
TCA.

BPCTCA has been identified by the Agency 
to include commonly practiced internal con
trols, primary treatment, and biological 
treatment. The biological treatment portion 
of BPCTCA, includes design and operating 
provisions for suspended solids removal. The 
effluent limitations are based upon well de
signed and operated aerated stabilization 
basins and activated sludge systems without 
the use of chemical addition in secondary 
clarifiers. This is not to say, however, that 
chemical addition in secondary clarifiers is 
not an available alternative technology which 
can be used to achieve the effluent limita
tions. Mills may choose to add chemicals to 
théir secondary clarifiers to improve TSS 
(and BOD5) removal in order to make up 
for some design and operating deficiency in 
some other part of their treatment System 
Which results in high TSS levels in the final 
effluents.

41. One commenter stated that the effluent 
limitations for the non-intégrated tissue sub
category appear to be achievable with the 
Agency identified technology but that the 
explanátion of how the actual limitations 
were determined was somewhat confusing. 
The commenter suggested that the precise 
methodology employed by the Agency be 
clarified.

The explanation of the method used in 
determining the effluent limitations for the 
non-integrated tissue subcategory has been 
revised to show how the effluent limitations 
were determined.

42. One comment was received that stated 
that EPA should examine the impact oh pro
duction and raw waste load of using cull 
logs and sawdust. The commenter con
tended that the use of an annual average pro
duction would not -properly describe the 
impact on raw waste load during times when 
large percentages of a mill’s wood supply 
were cull logs and sawdust due to the lesser 
yields and higher waste loads. The comment
er suggested that defining production as 
the maximum seven days of mill capacity 
would properly address the alledged prob
lem.

The Agency believes that defining pro
duction as the annual average is entirely 
appropriate since the effluent limitations 
are based upon annual average production 
data. Issuance of NPDES permits based on 
maximum seven days of production using 
effluent limitations which are based upon 
annual average production would be incon
sistent. Regarding the impact of cull logs 
and sawdust on production and raw waste 
loads, these items are included in the data 
base ^»d any impacts are more than taken 
into account in the use. of maximum 30 
days and maximum day variability factors 
which were developéd from actual mill data 
included in the data base. It should be noted 
that no specific data were submitted on the 
impacts of cull logs or sawdust.

43. The comment was made that off-the- 
machine production does not necessarily 
reflect production on any particular day 
since it does not takè into consideration trim 
and furnish that are in various parts of 
the system as storage.

The Agency agrees with the commenter 
but feels that it is relatively unimportant 
when using annual average production since 
any particular day of production is included 
in the long term average.

44. One commenter stated that zinc hy
drosulfite bleaches to a higher brightness 
level than sodium hydrosulfite and in order 
to achieve the same brightness levels more 
sodium hydrosulfite is required. The com
menter was concerned because sodium hydro
sulfite costs more and the Agency did not 
include such costs, in the Development Docu
ment.

The zinc effluent limitations were revised 
and are now based upon chemical coagula
tion, floculation, and sedimentation of waste 
waters from mills using zinc hydrosulfite 
in the bleaching process. As a result, the 
zinc limitations were made less stringent. 
Costs of achieving the effluent limitations 
were determined and are included in Sec
tion VIII of the Development Document. 
After consideration of these costs in the eco
nomic impact analysis, it was determined 
that the conclusions were unaffected.

45. One commenter was concerned that 
the TSS limitations were overly stringent 
since the systems that he had investigated 
discharged TSS levels of 50 mg/1 to 80 mg/1 
oh many days using secondary clarifier over
flow rates as low as 300 gpd/sq. ft.

The TSS effluent limitations are based 
upon annual average TSS levels of approxi
mately 50 mg/1. The maximum day limita
tions were determined by multiplying the 
annual average TSS level by the daily maxi
mum TSS variability factor which is 3.38. 
Using 50 mg/1 as an example of the TSS 
annual average, the daily maximum limita
tion would be based upon 169 mg/1 which is 
well above the 50 to 80 level mg/1 with 
which the commenter is concerned.

46. A number of comments were received 
that were concerned with the selection of 
BOD5, TSS, ammonia, zinc, and pH as signifi
cant pollutant parameters. In addition,
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several coinmeuters stated, that.separa te sub
categories should be established for mills 
discharging to marine waters or into large 
bodies of water. The commenters suggested : 
t'xat BPCTCA for these mills would be pri
mary treatment and deep water outfalls.

Both of these concerns were considered by 
the Agency prior to publishing the interim- 
final regulations, and responses to these com-: 
ments are contained in the preamble to those- 
regulations. It can be again pointed out that 
Section VI of the Development Document 
presents the rationale for selection of each 
of the pollutant parameters.

47. One commenter suggested that mill- 
closures were underestimated because aver
age cost of compliance estimates were used 
and costs are recognized to vary substantially 
for individual mills.

The “average cost’.’ approach was not used, 
to identify or assess the impact of pollution 
abatement cost on possible closure candi
dates. The “average’’ or cost model approach 
was used soleiy to derive and aggregate the 
cost of compliance for (a) subcategories and 
(b) the total industry.

Closure candidates were identified on the 
basis of mill capacity and type and extent 
of in-place facilities for effluent treatment. 
Officials in these plants were interviewed by 
telephone, and from the information ob
tained plus process data, the costs and the 
resultant economic impact of achieving the 
effluent limitations were determined. Site- 
specific conditions were considered in de
veloping. the economic assessment of the 
closure candidates. Thus, closures were not 
underestimated because site-specific condi
tions were taken into account in determin
ing the number of potential closures which 
would result from application of the regu
lations.

48. Several commenters noted that land 
costs were excluded from the average cost 
of compliance estimates and therefore con
cluded that land costs were ignored.

Land costs have not been -ignored. They 
were not included in the industry-wide esti
mates because: (1) they are extremely vari
able, (2) many firms already own the land 
and do not face out-of-pocket costs, and (3) 
they would total only about $25 million in
dustry-wide which is less than 1 percent of 
the total capital requirement for water pol
lution control. Availability of land for treat
ment technologies was considered in assess
ing a closure candidate.

49. Some comments noted that specific as
sumptions in the cost of compliance esti
mates were unrealistic and resulted in an 
underestimate o f pollution control costs. 
More specifically, the commenters were con
cerned that the costs of sludge disposal were 
based upon land disposal which is less costly 
than sludge incineration which may have to 
be used by a number of mills.

It is true that the Development Document 
assumes land disposal of sludge and that the 
capital and operating costs for compliance 
would be greater for an individual mill if it 
were required to. employ the incineration 
technique for sludge disposal. However, it 
appears that separate sludge incineration 
will only be used by a few mills, if any at all, 
and thereby, the overall cost to the industry 
is not significantly changed.

50. Several commenters criticized the basic 
methodology used in the economic report. 
The commenters contended that the report, 
failed to recognize that firms possess limited 
capital resources and that pollution control 
investment will result in either slower ca
pacity growth or increases in prices (and' 
profits) in order to replenish available in
vestment funds. The commenters concluded 
that the economic analysis ignored the im
pact of pollution control, expenditures on

potential capacity- shortage or capital, 
availability. ;

The concept that the pool of investment 
funds is fixed and that pollution, control 
costs force a substitution from capital ex
pansion investment is incorrect within the 
context of accepted economic theory. Firms 
can raise funds in capital markets and do 
not have to rely on price increases to re
plenish capital funds spent on pollution 
control. According to economic principles, 
pollution control should induce price in- ■ 
creases which are sufficient to maintain an 
adequate return on investment. An adequate 
return is measured by the weighted cost 
of capital for debt and equity for the pulp 
and paper industry. The estimate of long
term price impacts was computed in this 
manner.

Nevertheless, the economic analysis ex
plicitly studied whether effluent limitations 
would lead to shortage-induced price in
creases by comparing future supply and de
mand and the effect of pollution control on- 
supply. Supply was estimated by adding to 
existing capacity the announced capacity ex
pansions as reported by the American Paper 
Institute and deducting estimated capacity 
lost through mill closures due to pollution 
control and other factors. Therefore, the ef
fect of pollution control in contributing to 
shortages is directly considered by deducting 
mill closures. It is indirectly considered to 
the extent that announced capacity expan
sions are made with recognition of the firms’ 
priority capital commitments to pollution 
control requirements.

51. One commenter criticized the eco
nomic analysis for excluding an analysis of 
secondary impacts of pollution control. In 
particular, the "argument was made that 
intermediary paper distributors will retain 
historic profit margins on sales and there
fore, the increase in final prices will become 
a multiple of pollution control costs to the 
manufacturer of paper.

The assumption that profit margins at 
intermediary levels will remain fixed is un
supported. Under conventional assumptions 
used in economic analysis (i.e., profit maxi
mization and no entry barriers), economic 
theory suggests that the constant profit 
margin assumption is false with regard to 
both the short run and long run. In the 
long run, prices adjust to changing invest
ment, operating, and materials costs. How
ever, any price pass-on at the primary 
level of paper production does not gen
erally affect investment requirements or 
operating costs. Intermediary dealers’ prices 
are increased to a minor extent by pollu
tion control induced price increases on the 
product held in inventory and by the in
creased price of paper at the primary level. 
However, even taking these factors into ac
count, long run price increases will increase 
proportionately less for intermediary deal
ers than for the primary manufacturer of 
paper. In the short run, the supply curve or 
marginal post is only affected by the in
crease in the price of paper and the inter
mediary dealer could pass this amount 
along at most. Therefore, the extent of 
secondary impacts for both the short and 
long run analysis are less than the primary 
impacts. Since the primary price impacts 
were not significant, and because the pri
mary impacts provided an upper bound, a 
detailed analysis of secondary effects was 
not necessary.

52. Some commenters were concerned that 
the amortization of capital costs at the 
rate of 15% as presented in the Develop
ment Document underestimated common 
thresholds for investment decisions in the 
industry.

The amortization rate of capital costs as 
presented in the Development Document

(i.e., 15%) was used only fo r : illustrative 
purposes in determining annual costs. The 
economic impact analysis used a rate of 
12.8% because it was determined to be ap
propriate as discussed below. For the long 
run , price impacts, it was assumed that the 
industry would require between 10% and 
12%. return on investment after taxes. 
These figures approximate the average cost 
of capital to the pulp and paper industry. 
The estimate of price impacts in the short 
run by the full cost pass-on method used 
a 16 year depreciation life and a 10% inter
est rate which yields a capital recovery 
factor of 12.8% on capital charges. The life 
of pollution control equipment is generally 
greater than 16 years. (See Economic Im
pact Analysis).

58. Several comments suggested that eco
nomic impacts were underestimated becau-e 
the cost of SSL recovery was excluded.

The capital cost of SSL recovery was ex
cluded from the industry-wide cost of com
pliance estimates because operating savings 
from such an investment can nearly justify 
the investment on economic grounds alone. 
Since the capital costs and operating and 
maintenance costs are nearly covered by the 
operating benefits (chemical and heat re
covery) (See Section VIII of the Develop
ment Document) and since there are so few 
mills involved relative to other types of mills 
competing in the same product markets, any 
costs would have a negligible impact on the 
product market. In terms of the economic 
impact analysis, the screening procedure for 
plant closings paid particular attention to 
whether a mill had installed, SSL recovery. 
Therefore, SSL recovery was explicitly con
sidered in the analysis.

54. A number of commenters stated that 
the economic impact may have been under
stated because the costs in the Development 
Document appeared to be understated. The 
commenters cited several recent mill experi
ences with equipment purchases in conclud
ing that the costs were low.

The Agency has carefully examined the 
basis for the costs presented in the Develop
ment Document and has concluded that the 
costs are accurate. In a number of cases, 
costs have been revised reflecting . such 
things as revisions in the costs of sludge dis
posal (i.e. inclusion of the operation of the 
sludge disposal site), addition of 1.5% of 
capital investment for taxes and insurance, 
revisions in subcategory raw waste loads and 
effluent limitations, and revisions in the list 
of internal control measures included in the 
BPCTCA costs. The costs were examined in 
terms of economic impact and thp conclu
sions of the economic impact analysis 
reached for the interim final regulations 
were unchanged. The costs were developed 
using June 1974 prices and were for various 
size model plants within each subcategory, 
and it is not expected that these model 
plants would precisely fit the commenters’ 
mills so that direct price comparisons could 
be made and especially if the commenters’ 
prices are more recent than the June 1974 
prices (i.e., the commenters prices should be 
adjusted to June 1974 prices using appropri
ate cost indices).

The Agehcy finding that the basis for the 
costs are accurate is supported by findings 
of the National Commission on Water Qual
ity (NCWQ). Using the costs in the Develop
ment, the economic impact analysis conclud
ed that compliance with BPCTCA would cost 
$2.28 billion for capital expenditures and 
$250 million for operating and maintenance. 
The NCWQ through an independent contrac
tor estimated that compliance with BPCTCA 
would cost $2.19 billion for capital and $140 
million for operating and maintenance costs.

55. Several comments noted that the mac
roeconomic forecast included a recession in
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1976 and may have therefore underestimated, 
capacity shortages by underestimating de
mand.

The economic Impact study used a fore
cast of national economic activity prepared 
by Chase Econometric Associates, Inc., which 
included the assumption of a recession in 
1978. The analysis also utilized more opti
mistic forecasts of national economic activ
ity. On the basis of further studies using 
these optimistic forecasts and/thus assum
ing high demand for product, it was deter
mined that (even after subtracting loss in 
capacity from mill closures) no significant 
capacity shortages could be Identified.

56. One commenter was concerned that the 
BPCTCA TSS effluent limitations were ab
normally high, especially in the dissolving 
sulfite subcategory. The commenter stated 
that at least one mill may be able to achieve 
the TSS effluent limitations while Improperly 
operating the mill's treatment facilities by 
operations such as the following: (1) solids 
are not removed in the final clarifier to de

sign, levels (i.e., Improper operation of the 
clarifier allowing the solids to be discharged 
over the weirs rather than being settled and 
removed with the sludge) or (2) solids are 
removed in the clarifier and then are rein
jected back into the final effluent. The com
menter felt that allowing pollutants to be 
discharged by such types of Improper treat
ment facility operations was contrary to the 
concept of best practicable control tech
nology currently available. The„ commenter 
suggested that either the TSS limitations' 
should he made more stringent or that a 
settleable solids limitation of 1.0 milliliter 
per liter be established in addition to the 
TSS limitations:

The Agency has determined the effluent 
limitations based upon all available data 
from mills properly operating treatment 
facilities representative of the best practi
cable control technology currently available. 
It is emphasized that the determined effluent 
limitations are minimum levels of control

and more stringent limitations can be estab
lished in NPDES permits.

The Agency concurs with the commenter 
in that improper treatment facility opera
tions are contrary to the intent of Congress 
in establishing the best practicable control 
technology Currently available. Certainly, 
treatment facilities should be operated such 
that pollutants are removed to the maximum 
efficiency and that pollutants, once removed, 
should not be allowed to be reintroduced 
into the final effluent. It should be pointed 
out that most NPDES permits contain re
quirements that waste water treatment facil
ities are to be operated at maximum effi
ciency at all times.

While establishment of settleable solids 
effluent limitations in the regulations is not 
appropriate at this time, the Agency feels 
that requirements for settleable sol ida l imi
tations of 1.0 milliliter per l i t »  In NPDES 
permits would be proper in such cases.

[PR Doc.77-477 Piled l-5-77;8:45 am]
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Title 16— Commercial Practices
CHAPTER II— CONSUM ER PRODUCT 

SAFETY COMMISSION
PART 1201— SAFETY STANDARD FOR 

ARCHITECTURAL GLAZING MATERIALS
Establishment of Standard

In this document, the Consumer Prod
uct Safety Commission issues a consumer 
product safety standard for architec
tural glazing materials (16 CFR Part 
1201), effective July 6, 1077 except for 
wired glass used in doors or other assem
blies to retard the passage of fire where 
such doors or other assemblies are re
quired by a federal, state, local or munic
ipal fire ordinance, for which the stand
ard is effective January 6, 1980, as pro
vided in § 1201.7 of this Part 1201. The 
standard is intended to reduce the un
reasonable risks of injury associated with 
architectural glazing materials by en
suring that the glazing materials used in 
certain architectural products either do 
not break when impacted with a certain 
energy, or break with characteristics 
that are less likely than other glazing 
materials to present an unreasonable risk 
of injury.

The injuries this standard is designed 
to reduce or eliminate are as follows:

A. Lacerations, contusions, abrasions, 
and other injury or death resulting from 
walking or running into glazed doors or 
sliding glass doors believed to be open 
or glazed panels mistaken as a means 
of ingress or egress, or pushing against 
glazing material in doors or glazed panels 
in an attempt to open a door.

B. Lacerations, contusions, abrasions, 
and other injury or death resulting from 
accidentally falling into or through glaz
ing material in doors, sliding glass doors, 
glazed panels, bathtub doors and en
closures and shower doors and en
closures.

C. Lacerations, contusions, abrasions, 
and other injury or death resulting from 
the act of installing, replacing, storing 
or otherwise manipulating glazing ma
terial in doors, sliding glass doors, glazed 
panels, bathtub doom and enclosures and 
shower doors and enclosures, or from 
broken glass in doors, sliding glass doors, 
glazed panels, bathtub doors and en
closures and shower doors and en
closures.

Copies of all the documents, data, in
formation relative to the original peti
tion for a standard, the Commission’s 
decisions thereon and other materials 
reviewed and considered by the Commis
sion and/or the staff, in connection with 
the development of the proposed stand
ard and the final standard, or otherwise 
mentioned in this notice are available 
for public inspection in the Office of 
the Secretary, 1111 18th Street, N.W., 
3rd Floor, Washington, D.C. 20207.

I. Background

On June 20,1973, the Consumer Safety 
Glazing Committee (CSGC) petitioned 
the Commission under section 10 of the 
Consumer Product Safety Act (15 U.S.C. 
2059) (hereinafter referred to as CPSA 
or act) to commence a proceeding for the

development of a consumer product safe
ty standard to address the hazards asso
ciated with architectural glass. CSGC is 
an ad hoc group of industry, labor and 
general interest groups initially formed 
in 1968 for the purpose of drafting and 
lobbying for passage of a Model Safety 
Glazing bill in the various states.

On November 1, 1973, the Commission 
granted the CSGC’s petition on the basis 
of information submitted by CSGC, con
sideration of injury data reported by the 
National Electronic Injury Surveillance 
System (NEISS), and review of data and 
information gathered by the National 
Commission on Product Safety.

Thereafter, the Commission com
menced a proceeding under section 7 of 
the act (15 U.S.C. 2056) to develop a 
consumer product safety standard ap
plicable to architectural glass by pub
lishing a notice in the Federal R egister 
of May 28, 1974 (39 FR 18502). In the 
proceedings prior to publication by the 
Commission in the F ederal R egister of 
the proposed standard on February 11, 
1976 (41 FR 6178), the product covered 
by the standard was referred to as “ar
chitectural glass”. Commencing with the 
publication of the proposed standard, the 
designation of the product was changed 
to “architectural glazing materials”. The 
change was made because the term 
“architectural glazing materials” in
cludes materials that may consist in 
whole or in part of materials other than 
glass. As indicated in the notice of pro
ceeding, the Commission had intended 
the standard to cover glass and non-glass 
glazing materials.

In the notice of proceeding, the Com
mission preliminarily determined (1) 
that hazards associated with architec
tural glass present unreasonable risks of 
injury or death and (2) that one or more 
consumer product safety standards aire 
necessary to eliminate or reduce those 
unreasonable risks of injury. The notice 
included an invitation to interested per
sons to submit offers to develop a recom
mended safety standard, or to submit an 
existing standard as a proposed product 
safety' standard.

Four offers were received and two ex
isting voluntary standards were sub
mitted in response to the notice of pro
ceeding. In the Federal R egister of Au
gust 21, 1974 (39 FR 30191), the Com
mission announced its acceptance of a 

t CSGC offer to develop a recommended 
standard. CSGC submitted a recom
mended standard to the Commission on 
January 24,1975.

On February 11, 1976, the Commission 
published a proposed standard in the 
F ederal R egister (41 F R  6178) for pub
lic comment in accordance with sections 
7 and 9 of the CPSA (15 Ü.S.C. 2056 and 
2058). Thé proposed standard was de
signed to reduce or eliminate the unrea
sonable risks of injury associated with 
architectural glazing materials by ensur
ing that the glazing materials used in 
certain architectural products either dp 
not break when impacted with a certain 
energy or break with characteristics that 
are less likely than other glazing ma
terials to cause an unreasonable risk of

injury. The proposed standard is basi
cally thp standard which was recom
mended by CSGC with certain revisions, 
additions, and deletions made by the 
Commission’s staff in response to direc
tion by the Commission.

A more complete discussion of the 
Commission’s consideration of the CSGC 
recommended standard, the rationale for 
the changes made in that standard and 
a description of the. provisions of the’ 
proposed standard were set forth in the 
preamble of the proposal of February 11, 
1976. A discussion of the preliminary de
termination of unreasonable risk associ
ated with architectural glazing mate
rials, and a discussion of the technical 
rationale which formed the basis for the 
Commission’s proposal of the standard 
were also set forth in that preamble.

In the F ederal R egister of April 15, 
1976 (41 FR 15873)7 the Commission an
nounced the extension of the period by 
60 days, or until June 11, 1976, in which 
it must either issue a final consumer 
product safety standard for architectural 
glazing materials, or withdraw the no
tice of proceeding. In the F ederal R eg
ister of July 7, 1976 (41 FR 27952), the 
Commission announced a further exten
sion of this period until December 1, 
1976, due to the complexity and variety 
of the technical issues raised in the pub
lic record requiring staff review and 
analysis.

n .  D escription of the Standard

The standard, 16 CFR Part 1201 pub-/ 
lished below, prescribes safety require
ments for glazing materials manufac
tured after its effective date for use in 
storm doors or combination doors, doors 
used for human passage (both exterior 
and interior), shower and bathtub doors 
and enclosures, certain glazed panels, 
and sliding or patio-type doors. The 
standard also requires that the archi
tectural products enumerated above 
which incorporate glazing materials and 
which are manufactured after the effec
tive date of the standard be constructed 
with glazing materials that meet the re
quirements of the standard. Thus, the 
glazing materials and architectural 
products incorporating those glazing 
materials manufactured after the effec
tive date of the standard must meet the 
requirements of the standard.

While the standard issued below pre
scribes a test method to determine 
whether glazing materials subject to tpe 
standard meet the requirements of the 
standard, the standard itself does not re
quire that a manufacturer test any glaz
ing materials or products subject to the 
standard. Manufacturers of glazing 
material, however, are required To per
form testing under section 14 of the Con
sumer Product Safety Act (15 U.S.C. 
2063) which prescribes certification re
quirements. The Commission will estab
lish regulations regarding certification 
by a separate rulemaking proceeding. 
However, the Commission intends to use 
the test procedures set forth in the 
standard issued below to determine 
whether materials and products subject 
to the standard meét the requirements 
of the standard.
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The standard is designed for resi
dential and certain nonresidential appli
cations. It does not cover glazing mate
rials used in the manufacture and con
struction of architectural products not 
identified in the standard such as (but 
not necessarily restricted to) prime win
dows and storm windows.

After the effective date of the stand
ard, no person shall manufacture for 
sale, offer for sale, distribute in com
merce or import into the United States 
glazing material or the enumerated 
products incorporating glazing materials 
subject to the standard which do not 
comply with the requirements of the 
standard.

For purposes of this standard, fabrica
tors (persons who assemble or otherwise 
incorporate glazing materials into the 
architectural products identified) are 
considered to be manufacturers as de
fined in § 1201.2(a) (15) and (16) of the 
standard and sections 3(a) (4) and 3(a)
(8) of the act (15 U.S.C. 2052(a) (4) and 
(a )(8 )). Distributors and retailers of 
glazing materials (including persons cut
ting glazing materials to size) are also 
subject to the standard. The effective 
date for the standard is July 6, 1977, ex
cept for wired glass used in doors or other 
assemblies to retard the passage of fire, 
where such doors or other assemblies are 
required by a federal, state, local or 
municipal fire ordinance, for which the 
standard is effective January 6, 1980 as 
provided in § 1201.7 of this Part 1201.

The standard, Part 1201 below, is 
designed to reduce or eliminate the un
reasonable risks of injury associated 
with architectural glazing materials by 
ensuring that the glazing materials used 
in certain architectural products either 
do not break when impacted with a cer
tain energy or break with characteristics 
that are less likely than other glazing 
materials to present an unreasonable risk 
of injury. The standard is basically the 
standard which was proposed by the 
Commission with certain revisions, addi
tions, and deletions made in response to 
the comments submitted on the proposal 
by interested persons. The major provi
sions of Part 1201, and the principal dif
ferences from the proposed standard are 
described below. The Commission pro
vides further - explanations for the 
changes and addresses comments on the 
proposed standard under Section III of 
the preamble entitled “Response to the 
Proposal.”

A. Impact tests. In § 1201.2 of the 
standard, affected products are defined 
and divided into two categories accord
ing to the expectation of whether in nor
mal use or during reasonably foreseeable 
misuse they will be subjected to high 
energy or low energy impact and whether 
it is likely that an individual’s full body 
will be involved in the impact. Included 
in the final standard is a revision in the 
definition of Category I and Category II 
doors and glazed panels. The dividing 
line is now 9 square feet rather than 6 
square feet. (§ 1201.2(a) (3) and (4) 
below). Section 1201.4(d)(1) describes 
the impact tests for both categories. The 
requirements for impact kinetic energy

of 150 foot pounds for Category I  prod
ucts (impact from a drop height of 18 
inches) and 400 foot pounds for Category 
n  products (impact from drop height of 
48 inches) have been retained in the 
final standard.

B. Breakage characteristics. The 
standard, at § 1201.4(e) (1), provides that 
glazing materials when impacted as re
quired must either not break, or break 
with one of a series of alternative ac
ceptable breakage characteristics. These 
breakage characteristics are similar to 
the ones proposed, but have been revised 
as described below.

1. For reasons detailed in Section HE 
(C) (2) (a) (3) of this preamble, § 1201.4
(e) (1) (i) , which describes a criterion for 
passing the impact test, has been revised 
to specify the period of time that a sphere 
should remain on the glazing material 
after it has been placed in a horizontal 
position.

2. Also for reasons detailed in Section 
IIHC) (2) (c) (2) of this preamble, 
§ 1201.4(e) (1) (ii), which describes a 
criterion for passing the impact test, has 
been revised by deleting the term “crack 
free” and by adding a  definition of the 
term “particle” for purposes of this sec
tion. The purpose of these changes is to 
require that large shards having cracks 
that terminate in the shard be considered 
in determining the 10 largest pieces to 
be selected.

3. The standard does not require, as a 
criterion for passing the impact test, that 
glazing meet an included angle criterion. 
The Commission's position on this mat
ter is further detailed in section III (C)
(2) (d) of this preamble.

C. Environmental durability tests. Sec
tion 1201.4(a)(2) of the standard re
quires that accelerated or simulated 
weathering tests be conducted to ensure 
environmental durability of the glazing 
materials.

1. Section 1201.4(d) (2) (i) of the pro
posed standard specified a boil test pro
cedure which included a first soak and a 
second soak (immersion) of test speci
mens. This requirement has been re
tained in that section of the final stand
ard since the standard sets forth the 
manner in which the Commission will 
test for compliance with the standard. 
The first soak may be made optional for 
manufacturers of glazing materials in the 
Commission’s certification testing pro
gram which will be published in another 
document. This is further discussed in 
part III(C) (3) (a) (I) of this preamble.

2. Section 1201.4(b) (3) (ii) regarding 
the simulated weathering test has been 
revised to eliminate the use of the car
bon arc test equipment and to specify the 
type of xenon arc test equipment that 
will be used by the Commission to deter
mine compliance with the standard. This 
is also further discussed in part IIUC)
(3) (a) (2) of this preamble.

D. Glazed panel definition. The defini
tion of “glazed panel” included in 
§§ 1201.2(a) (10) (i) and 1201(a) (10(ii) of 
the standard has been revised to exclude 
transoms by restricting the definition of 
glazed panels to those“ * * * whose bot
tom edge is below the level of the top of

the door * • ***. This addition clarifies 
that transoms and other glazed panels 
beginning above door level are not in
cluded within the standard.

E. Exemptions to Part 1201. Certain 
product exemptions to this Part 1201 
have been included in § 1201.1(c) of the 
standard. The rationales for such exemp
tions are detailed in section UKA) of 
this preamble.

The Commission has deferred the ap
plicability of the standard to wired glass 
used in doors or other fire assemblies to 
retard the passage of fire where such 
doors or other assemblies are required by 
a federal, state, local, or municipal fire 
ordinance for 2i& years from the effec
tive date of the standard. A total exemp
tion from the requirements of the stand
ard has been provided for the louvers of 
jalousie doors as that term is defined in 
§ 1201.2(a) (12). Non-complying glazing 
materials may be used in any door open
ing provided that a 3-inch diameter 
sphere cannot pass through the opening. 
This Part 1201 does not apply to the 
curved sidelights of revolving doors. Dec
orative leaded glass is excluded from the 
provisions of Part 1201 when no individ
ual pane is greater than 30 square inches 
in area. Commercial refrigerated glass 
cabinet doors are also exempted. The ba
sis for these exemptions is explained in 
section HE(A) of this preamble.

III. R esponse to the Proposal

In response to the proposal of Feb
ruary 11, 1976, fifty-four written com
ments were received. In addition, a pro
ceeding to receive oral comments was 
held on March 8, 1976, at the offices of 
the Commission in Washington, D.C. 
Oral comments were made by represent
atives of eight organizations. The princi
pal issues raised by the comments and 
the Commission’s conclusions thereon 
are set forth below. Significant revisions 
in the final standard resulting from the 
comments and/or Commission decisions 
are also discussed.

In addition, eight individual con
sumers expressed their approval of the 
Commission’s action to increase the 
safety of architectural glazing materials 
and to reduce the number of injuries 
connected with architectural glazing 
products. One consumer expressed dis
approval of a testing standard and rec
ommended a labeling standard instead.

A. Scope and application; exemptions. 
A number of comments were received re
lating to § 1201.1 which deals with the 
scope and application of the proposed 
standard and the ancillary § 1201.2 set
ting forth definitions o f terms used in 
the proposed standard.

1. Glazed panels, a. PPG Industries 
commented on § 1201.2(a) (10) (iv) (B) 
of the standard which exempts from the 
standard panels that have a visual bar
rier in the form of a horizontal member 
such as a piece of framing or a per
manent chair rail of specified dimensions 
and location. PPG objected to this ex
emption on the grounds that this section 
does not provide for an adequate physi
cal barrier,

One of the modes of injury associated 
with glazed panels is that of the person
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who walks or runs into the glazed panel 
because he/she fails to see the glazing 
and believes that the area is a passage
way—an open door. The standard is de
signed to reduce or eliminate this mode 
of injury by providing for the use of a 
visual barrier when safety glazing is not 
used. Therefore, the Commission has not 
accepted the change recommended by 
PPG because the Commission does not 
intend the horizontal member to be a 
physical barrier.

b. The Federal Housing Administra
tion (FHA) of the Department of Hous
ing and Urban Development suggested in 
a comment that the Commission narrow 
the allowable range of heights for this 
visual barrier, i.e., 18 to 36 inches above 
the walking surface, because a single 
barrier at the 18 inch level might con
tribute to the severity of injury.

The Commission agrees that a barrier 
at 18 inches may be ineffective as a visual 
barrier and, in addition, may present a 
hazard of tripping. The Commission, 
therefore, has raised the minimum level 
to 24 inches for this visual barrier. The 
new range would continue to afford pro
tection to children as well as adults, as a 
visual barrier, while reducing the risk of 
tripping by adults. Therefore, the Com
mission has revised the definition of 
glazed panel as contained in § 1201.2(a)
(10) (iv) (B) to exempt from coverage as 
glazed panels those panels in nonresi- 
dential buildings which are not adjacent 
to doors and which have horizontal mem
bers located between 24 and 36 inches 
above the walking surface.

FHA also suggested an exemption for 
glazed panels having a painted stripe or 
design as a visual barrier. However, paint 
is not permanent and is easily omitted 
during construction or retrofit. There
fore, the request is denied.

2. Windows and transoms. The Flat 
Glass Marketing Association (FGMA) 
stated that there is no economic or em
pirical justification for, excluding win
dows from the scope of a standard and 
yet, including those windows and tran
soms which are close enough to a door to 
come within the definition of a glazed 
panel as contained in § 1201.2(a) (10) of 
the standard.

Only when a window falls within the 
definition of a glazed panel does it come 
within the scope of the standard. The 
risks of injury associated with glazed 
panels include lacerations, contusions, 
abrasions, and other injuries and death 
resulting from walking or running into 
glazed panels mistaken as a means of in
gress or egress, pushing against glazed 
panels in an attempt to open a door (e.g., 
when distracted while intending to open 
a door), or accidentally falling into or 
through glazed panels. The risks of in
jury from windows in general are lacera
tions, contusions, abrasions and other 
injuries and death resulting from falling 
against, opening, closing, washing or 
otherwise handling windows.

When the window falls within the def
inition of glazed panel as used in this 
standard, it is associated with the risks 
of injury from glazed panels as well as
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the risks of injury associated with win
dows in general. The purpose of includ
ing such windows in the standard is to 
address the risks of injury associated 
with glazed panels and not windows in 
general. The Commission will continue 
to encourage further efforts to reduce in
juries associated with windows. The 
Commission will continue to review in
formation available concerning injuries 
associated with windows and the techno
logical practicability of developing a 
standard for that product and may, in 
the future if warranted, initiate a stand
ard development proceeding relative to 
windows.

The comment on windows from FGMA 
appears to be based in part on the belief 
that the Commission intended that tran
soms be included within the scope of the 
proposed standard. This was not the 
Commission’s jntent. The location of the 
customary above-the-door transom, 
usually more than 6 feet above the walk
ing surface, would generally forestall the 
specified risks of injury associated with 
architectural glazing materials to which 
the proposed standard was addressed. In 
addition, there were no injuries related 
to transoms discovered in a review of 
the Commission’s investigative reports 
and a potential for injury does not ap
pear to .exist. Thus, a transom whose 
bottom edge is above the top of the door 
is not included in the standard. Accord
ingly, §§ 1201.2(a) (10) (i) and 1201.2(a)
(10) (ii) have been revised to clarify that 
such transoms are excluded from the 
standard.

3. Wired glass in fire assemblies. Com
ments relative to the treatment to be 
accorded glazing used in fire doors were 
submitted by CSGC; Doorlite Producers 
Association; Flat Glass Association of 
Japan; Chairman, Committee on Fire 
Doors and Windows, National Fire Pro
tection Association (NFPA); C-E Glass 
Co.; and the American Insurance Asso
ciation. They recommended, in effect, 
that wired glass used in fire doors be ex
empt from the provisions of the standard 
or, in the alternative, be tested at an 
impact level of 100 foot pounds or less 
rather than the 150 or 400 foot pounds 
levels established in § 1201.4(d) (1) of 
the standard.

For the most part, the glazing used 
in fire doors is inch wired glass. 
Several of the commentors stated, in 
effect, that virtually every federal, state 
and muncipal fire code requires the use 
of wired glass, and that XA "inch wired 
glass is the only material currently man
ufactured that meets the requirements 
of such fire codes. The commentors 
stated that such glass cannot now meet 
the requirements of the standard.

The commentors indicated that the 
hazards of injury by being struck by a 
door while it is being opened, or of death, 
personal injury, and more extensive 
property damage by handicapping fire 
fighting, outweigh the types of injury to 
which the standard is addressed. Pre
sumably they believe that if wired glass 
for fire doors must comply with the 
standard, vision panels in fire doors 
would disappear, resulting in decreased 
safety to occupants and firefighters dur

ing a fire and increased door accidents 
during routine use of the building.

At the public hearing, a representative 
of the C-E Glass Co. advanced the pro
posal that should the Commission con
tinue to believe that wired glass should be 
included within the scope of the stand
ard, then the industry should be per
mitted sufficient time to develop the 
necessary technology for the production 
of glazing materials for use in fire doors 
which will meet the requirements of a 
standard.

The Commission has investigated 
these comments. It recognizes that wired 
glass which is intended to retard the 
passage of fire is often used in high 
risk locations where there is genuine po
tential for serious injury from the 
hazards the standard is designed to pre
vent. The Commission believes that wired 
glass intended for use in doors and other 
assemblies which will both retard the 
passage of fire and meet this standard 
can be developed. However, the Commis
sion does not have sufficient information 
to determine whether wired glass in
tended to retard the passage of fire and 
which would met Category I impact test 
requirements (specified in *§ 1201.4(d)) 
is available at this time. Consequently, 
for the reasons advanced by the com
mentors, the Commission has decided 
for good cause and in the public interest 
and safety to defer for 2V2 years from 
the effective date of the standard the 
effective date of the standard as to wired 
glass used in doors or other assemblies 
subject to this Part 1201 and used to 
retard the passage of fire, when such 
wired glass is required by federal, state, 
local or municipal fire ordinance. A de
ferred effective date of 2V2 years from 
the overall effective date has been estab
lished in order to allow a period of time 
for the technological development of 
such materials, and additional time for 
fire codes to be amended in order that 
glazing materials meeting the require
ments of both the fire codes for retarding 
the passage of fire and Category I of 
this standard might be readily manu
factured and marketed. This deferred 
effective date is reflected in §§ 1201.1(c) 
(1) and 1201.7 of the final standard.

Furthermore, the Commission has 
made a revision in the standard which 
should further assist in meeting the re
quirements of both fire codes and the 
standard. In the proposed standard, 
§ 1201.2(a) (3) and (4) established the 
dividing line between Category I and 
Category II doors, storm doors, and 
glazed panels at 6 square feet. Thus, de
pending on the size of the glazing ma
terial some products covered by this 
standard and required to retard the pas
sage of fire would have been required to 
use glazing material meeting Category I 
requirements, whereas others would have 
been required to use glazing material 
meeting the more stringent Category II 
impact requirements (see § 1201.4 (d) 
(1 )). For reasons which are more fully 
discussed in section III(B) of this pre
amble, the dividing line between Cate
gory I and Category II doors, storm doors 
and glazed panels has been revised from 
6 to 9 square feet. As a result of this
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change, fire doors, as defined by the Na
tional Fire Protection Association stand
ard for firedoors and windows (NFPA 80- 
1975), would fall within Category I re
quirements which, are less stringent than 
Category II requirements. The Commis
sion believes that these changes cqntinue 
to provide protection to the public be
cause there is little, if-any, likelihood for 
full body impact with glazing material 
in doors and other assemblies intended 
to retard the passage of fire, which is the 
hazard the impact levels of Category II 
are intended to address,

4. Louvers of jalousie doors. The Ex
terior Home Products Manufacturers As
sociation, Karey Products Corporation, 
and The Perfect-Seal and Louvre-Seal 
Corporations have requested an exemp
tion from the standard for the louvers 
of jalousie doors.

The operating louvers or vents in a 
jalousie door are generally made of an
nealed glass. Each louver is one of a se
ries of overlapping pieces of glazing ma
terial designed to admit ventilation and 
light but exclude rain. The louvers have 
rounded edges which when opened point 
outward toward anyone approaching the 
door. When closed, the louvers overlap 
one another. The louvers are operated by 
a crank and gear mechanism located on 
one side of the door, and proper closing 
of one louver against the other to ensure 
a weather tight seal is dependent upon 
the louvers being rigid and perfectly fiat.

Annealed glass appears to be uniquely 
suited for use in the louvers of jalousie 
doors. There is some question whether 
tempered glass can be used in louvers due 
to the possibility that such glass may 
warp when employed in sizes used in lou
vers. The use of laminated glass, whose 
edges allegedly cannot bfe polished, could 
result in sharp and potentially hazardous 
edges. The use of laminated glass may 
also meet with a good deal of consumer 
resistance because the exposed interlayer 
might be thought by many to be estheti- 
cally unsightly. It is also probable that 
organic-coated glass would be unsuited 
to this form of usage because the adhe
sive bond would be exposed to the weath
er creating the possibility of delamina
tion. The practicability of mandating the 
use of plastics is undermined by the fact 
that plastics tend to lose visual clarity 
over a period of time through clouding or 
scratching. Some plastics also appear to 
be too flexible for louver use.

The Commission estimates from its 
surveillance information that 226 inju
ries associated with jalousie glass doors 
were treated in all hospital emergency 
rooms during 1975. There have been 
three in-depth investigations involving 
this product. Two of the injuries resulted 
from contact with the rough edge of the 
louver, while the third injury involved a 
person who punched the glass in anger 
and broke it.

Further, the Exterior Home Products 
Manufacturers Association has esti
mated that to require jalousie doors to 
meet the requirements of the standard 
would increase the cost of the product 
by 25 percent to 30 percent, a figure 
which the Commission believes is rea-
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sonably accurate based upon its own 
economic analysis. In view of this in
formation, the Commission has deter
mined to exempt the louvers of jalousie 
doors from the requirements of the 
standard. Accordingly, § 1201.1(c) (2) of 
the standard reflects this exemption. In 
addition, the Commission has added a 
definition of jalousie door at § 1201.2(a) 
(12).

5. Exemptions for glazing materials in 
small openings, a. PPG Industries has 
requested an exemption from the stand
ard for glazing materials used in open
ings in doors through which a 3-inch di
ameter sphere is unable to pass. PPG 
contends that a piece of glazing mate
rial this narrow could not possibly fail 
the impact test requirements of the 
standard (see § 1201.4(e) (1) ( i ) ).

The Commission agrees in principle 
that there are certain size openings in 
doors in which glazing materials are un
likely to present the hazards identified 
because it is unlikely that any part of a 
consumer’s body is likely to impact such 
a small opening or, if it does, is unlikely 
to pass into such an opening. Therefore, 
the Commission has determined to per
mit the exemption as requested. Accord
ingly, § 1201.1(c) (3) of the standard has 
been added to reflect this exemption.

b. Exterior Home Products Manufac
turers Association requested an exemp
tion for vertical lites or strips which are 
6 inches or less in width and are used 
as decorative strips in high fashion jal
ousie doors.

The Commission believes that open
ings in doors through which a 3 inch di
ameter sphere can pass present the in
jury potential which the standard has 
been designed to reduce or eliminate. 
Accordingly, this specific request for ex
emption is denied. However, as previ
ously indicated, the Commission has 
granted exemptions for louvers in jalou
sie doors and for any openings in a door 
through which a '3 inch diameter sphere 
cannot pass.

6. Commercial refrigerated cabinet 
doors. Comments by Anthony’s Manu
facturing Company, Inc. recommend 
that the proposed standard include with
in the scope of its coverage glass doors 
of commercial refrigerated cabinets, 
typically used by consumers in food 
stores.

The definition of glazed panel con
tained in § 1201.2(a) (10) (iii) o f the 
standard, if read literally, could be in
terpreted to include these products when 
the doors are open. However, it was not 
the intent of the Commission to include 
such products within the scope of the 
standard. Therefore with that fact in 
mind and since the Commission is un
aware of any injury information as to 
these products, the Commission has de
termined to exempt commercial refrig
erated cabinet glass doors from the 
scope of  the standard at this time. Ac
cordingly, §1201.1(c)(6) reflects this 
exemption.

7. Garage doors. One commentor, Phe- 
nix Manufacturing Company, requested 
a clarification of 11201.2(a)(7), which 
defines doors, as to whether glazing ma-
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terials used in garage doors designed for 
vehicular passage are included in the 
scope of the standard.

The Commission intends that § 1201.2 
(a) (7) apply only to doors designed for 
human passage and therefore does not 
apply to garage doors designed for ve
hicular passage. However, glazing mate
rials in doors of garages which are de
signed solely for human passage are 
included in the scope of Part 1201, since 
such doors are associated with the same 
types of injury as other doors designed 
for human passage. The Commission be
lieves these explanations are clear in 
this standard and therefore has not 
changed the text as requested.

8. Specialty products, a. PPG Indus
tries commented that certain specialty 
products, such as bullet resistant glazing, 
would be covered by the standard, but 
are consistently overdesigned when com
pared with the impact test criteria. For 
example, bullet resistant glazing is pre
sumably so thick that it will consistently 
pass the impact test criteria.

PPG recommended that § 1201.4(a)
(3) be amended to exempt these prod
ucts from certain tests if it can be dem
onstrated that the product is overde
signed for the characteristic in question.

As stated earlier in the preamble, any 
obligation of a manufacturer to test 
glazing materials subject to the standard 
is created by provisions of section 14 of 
the Consumer Product Safety Act and 
any regulations thereunder prescribing a 
reasonable testing program which the 
Commission may issue. The Commission 
has stated its intention to begin a sepa
rate rulemaking proceeding to issue regu
lations governing reasonable testing pro
grams for architectural glazing mate
rials subject to the standard. Provisions 
to exempt materials from some or all of 
the requirements for testing, or to limit 
the amount of testing, will be addressed 
in a regulation governing testing pro
grams when it is published for public 
comment.

b. A representative of The Association 
of Motion Picture and Television Pro
ducers, Inc. asked whether an exemption 
is being made for break-away glass in 
the making of motion pictures where 
such glass is needed in connection with 
the filming of motion picture stories.

Such glazing materials do not appear 
to be produced or distributed for sale to 
or for use or enjoyment of consumers, 
but ark used only by employees of mo
tion picture producers. Therefore, such 
products do not appear to be consumer 
products and would not be covered by 
the standard.

9. Curved glazed panels of revolving 
doors. One commentor, the Crane Ful- 
view Glass Door Company, inquired 
whether the Commission intended to in
clude within the scope of the standard 
the curved sidelights (glazed panels— 
see § 1201.2(a) (10)) of revolving doors.

The Commission does not have any 
injury information associated with the 
curved sidelights of revolving doors. It 
also recognizes that there is less likely 
to be a potential for injury from these 
items than with other sidelights by vir-
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tue of the design of revolving door as
semblies.

The Commission also has conflicting 
information as to whether the use of 
laminated and tempered glazing are 
technologically feasible in the curved 
sidelights of revolving doors. Available 
information indicates that the use of 
thick annealed glass would bé costly and 
that the use of plastic glazing may pre
sent scratching and clouding problems. 
Finally, the, specific test procedure set 
out in § 1201.4 would have to be adapted 
before it could be used with these curved 
glazing materials.

Ini view of the foregoing, the Com
mission is exempting curved sidelights of 
revolving doors from coverage of the 
standard. This exemption is set out in 
§ 1201.1(c) (5). If the Commission ob
tains information indicating that an 
unreasonable risk of injury exists with 
respect to these curved sidelights, the 
Commission will consider amending the 
standard by repealing the exemption 
and, if necessary, revising the test pro
cedure to accommodate such materials.

10. Leaded glass. Visador, a manufac
turer of decorative leaded glass, re
quested a limited exception under sug
gested conditions for this product. Door- 
lite Producers Association requested a 
complete exemption for this product.

Leaded glass is a comoosite glazing 
panel composed of relatively small pieces 
of glass, the individual pieces being sup
ported by lead or zinc bars. When used, 
it is used primarily as glazing material 
in doors and glazed panels of residential 
dwellings. Leaded glass is a specialized, 
rather expensive product used for its 
esthetic qualities. As a result, it is used 
infrequently. Because of the infrequent 
use of the product in locations addressed 
by the standard, it is difficult to assess 
the degree of the risk of injury associ
ated with "this product.

Visador has suggested that leaded glass 
be excluded from the scope of the stand
ard when the individual panels are no 
greater than thirty square inches, and 
the total leaded glass area is no greater 
than 6 square feet. The 6 square feet 
limit was requested, in part, to be 
consistent with the Commission’s 
dividing line between Category I and 
Category n  doors and glazed panels in
cluded in the proposed standard (see pro
posed § 1201.2(a) (3) and (4)).

The Commission recognizes that inclu
sion of leaded glass within the scope of 
the standard would result in a reduction 
in its esthetic qualities, and loss of con
sumer utility. The Commission is also 
aware that leaded glass is a speciality 
product and represents an extremely 
small part of the total market for glaz
ing materials.

Therefore, the Commission has deter
mined to exclude leaded glass from the 
requirements of the standard when no 
individual panel of glass is greater than 
thirty square inches. The Commission 
has also concluded that no restriction is 
necessary for the total leaded glass area. 
Accordingly, § 1201.1(c) (4) has been 
added to reflect this exemption.

11. Glazing materials in boats. An in
terested individual recommended that

glazing materials used in boats should be 
required to comply with the standard.

Section 3(a)(1) (G) of the CPSA (15 
U.S.C. 2052(a) (1) (G )) excludes from the 
CPSC’s jurisdiction boats which could be 
subject to safety regulation under the 
Federal Boat Safety Act. Since glazing 
materials on boats could be subject to 
such regulation, the Commission has no 
authority to require that glazing mate
rial used in boats comply with the Com
mission’s standard.

12. Residential greenhouses and storm 
windows. The Plastic Safety Glazing 
Committee and Rohm and Haas Com
pany requested that residential green
houses and removable storm windows be 
included within the scope of the stand
ard.

To the extent that doors of green
houses and glazed panels fall within the 
definition of doors and glazed panels in 
§ 1201.2(a) (7) and (10), they would be 
subject to the standard. The require
ments of the standard would not apply, 
per se, to other portions of greenhouses. 
This principle would apply to all green
houses used by consumers.

Removable storm windows are con
sidered by the Commission to be win
dows. Windows in general are not in
cluded within the scope of the stand
ard for reasons detailed in the preamble 
to the proposed standard (41 FR 6178, 
February 11, 1976).

13. Glazing materials in mobile homes 
and motor homes, a. The Skyline Cor
poration and the Flat Glass Marketers 
Association submitted a recommendation 
that the standard should expressly ex
clude glazing materials used in mobile 
homes.

The Commission has concurrent ju
risdiction with the Department of Hous
ing and Urban Development (HUD) over 
consumer products used in or around 
mobile homes as that term is defined in 
the Mobile Home Construction and 
Safety Standards Act. (Mobile Home 
Act). Pursuant to that act, HUD has is
sued construction and safety standards 
for mobile homes which, in part, include 
requirements for the use of safety glaz
ing materials in windows and sliding 
glass doors, unbacked mirrored ward
robe doors, shower and bathtub enclo
sures and surrounds to a height of 6 feet 
above the bathroom floor level, storm 
doors or combination doors, and in 
panels located within 12 inches on either 
side of exit or entrance doors (24 CFR 
200.114, 40 FR 50757) . In order to avoid 
a conflict between HUD’s standards and 
the Commission’s standard, the Commis
sion has, as a matter of policy, deter
mined not to apply this standard to ar
chitectural glazing material used in the 
architectural products identified in 
§ 1201.1(a) of the standard when the 
products are used in mobile homes. Sec
tion 1201.1(b) of the standard has been 
changed, accordingly.

b. PPG Industries commented that the 
definition of mobile home appears to in
clude motor homes and that such vehi
cles should be under the jurisdiction of 
the: National Highway Traffic Safety Ad
ministration and not the Commission.

Section 3(a) (1) (C> of the Consumer 
Product Safety Act (15 U.S.C. 2052(a) 
(1) (C )) excludes from the Commission’s 
jurisdiction motor vehicles and motor 
vehicle equipment as defined by the Na
tional Traffic and Motor Vehicle Safety 
Act. To the extent that glazing materials 
used in motor homes would be motor 
vehicle equipment, they would not be in
cluded within the scope of the Commis
sion’s standard. No additional amend
ment to the standard is necessary to in
dicate this lack of authority.

14. Laminated glass. Representatives 
of manufacturers of laminated glass 
have objected to provisions of the stand
ard which they believe adversely affect 
them. The Glass Tempering Association 
and the Ford Motor Company have sug
gested that there are no recorded in
stances of injury from the use of lami
nated glass, and that more severe test 
procedures than those recommended by 
CSGC are not warranted. Ford, Buchmin 
Industries, Globe Amerada Glass Com
pany, Libbey-Owens Ford Company, and 
the Glass Laminators Committee have 
claimed that laminated glass should not 
be subject to the 400 foot pound impact 
test level set out in § 1201.4(d) (1). All 
have claimed that there would be a seri
ous economic effect, primarily on com
petition between laminated glass and its 
competitors, by mandating the standard 
as proposed, and that this effect is un
warranted in view of the safety record 
of laminated glass.

Three remedies have been suggested by 
these commentors. These are: (1) A re
turn to the test procedure recommended 
by CSGC which provides for incremen
tal levels of impact and usually has the 
effect of subjecting laminated glass to 
no more than 150 foot pounds of kinetic 
energy, (2) testing laminated glass at 
one level intermediate between 150 foot 
pounds and 400 foot pounds rather than 
at 400 foot pounds, or (3) modifying the 
definitions of Category I and Category 
II (§ 1201.2(a) (3) and (4)) so that the 
dividing line for glazing materials used 
in doors, storm doors, and glazed panels 
is 18 square feet rather than 6 square 
feet.

The Commission acknowledges that 
laminated glass is safer than annealed 
glass. However, for the reasons discussed 
in section IH(C) (1) (a) of this preamljle, 
the Commission believes that 400 foot 
pounds is a foreseeable kinetic energy 
of human impact for glazing material, 
including laminated glass, where there is 
a possibility of full body impact. Failure 
of products used in such locations to 
withstand impacts or break acceptably 
at 400 foot pounds could result in those 
injuries which the standard is designed 
to reduce or eliminate. A possible expla
nation for the lack^of injury data asso
ciated with laminated glass is that lami
nated glass has not been used to the 
same extent as annealed glass so that 
exposure to injury from laminated glass 
is less.

The Commission’s economic analysis 
indicates that the competitive impact of 
the proposed changes would not severely 
weaken the position of laminated glass 
in the market place. (See Economic Con-
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sidérations, Part IH(D) of this pre
amble). This analysis indicates that 
there will be a price increase which will 
be borne by consumers but that the in
crease will be minor. Despite the in
crease, the Commission continues to be
lieve that glazing materials should with
stand impacts or break acceptably at 
levels of kinetic energy which are fore
seeable in the event of human impact.

The Commission does not agree with 
the suggestion that the demarcation for 
glazing materials in Category I and Cate
gory n  doors, storm doors, and glazed 
panels be changed from 6 square feet 
to 18 square feet. This change would have 
the effect of putting most, if not all, doors 
and glazed panels for residential uses 
in Category I and would fail to subject 
some sizes of glazing materials that are 
large enough for full body impacts to 
kinetic energy levels which are foresee
able. However, for reasons discussed in 
section n i(B ) , “Distinction Between 
Category I and Category Hi” of this pro*, 
amble, the dividing line will now be set 
at 9 square feet. (See § 1201.2(a) (3) 
and (4).)

15. Organic-coated glass, a. One man
ufacturer of organic-coated glass, Break- 
Safe Glass, and one manufacturer of the 
film used to make organic-coated glass, 
the 3M Company, have objected to pro
visions of the proposed standard which 
they believe adversely affect them. They 
have stated that there are no injuries 
from the use of organic-coated glass; 
that the product has more utility than its 
principal competitor (plastics) because 
of. the scratch resistance provided by 
organic coated glass on one side; and 
that, a dividing line for glazing materials 
in Category I and Category II doors, 
storm doors, and glazed panels at six 
square feet so restricts their potential 
market that they could not continue to 
sell the product because it could not meet 
the test criteria for impact of Category 
n  products (see § 1201.4(d) (IX). They 
recommended that the dividing line be
tween Category I and H (§ 1201.2(a) (3) 
and (4) ) be set at 18 square feet to allow 
most products to use glazing materials 
tested at 150 foot pounds.

The Commission acknowledges that 
organic-coated glass is safer than an
nealed glass. However, for the reasons 
discussed in section HHC) (1) (a) of the 
preamble, the Commission believes that 
400 foot pounds is a foreseeable kinetic 
energy of human impact for glazing ma
terials where there is a possibility of full 
body impact. Failure of products used in 
such locations to withstand impacts of 
or break acceptably at 400 foot pounds 
could,result in those injuries which the 
standard is designed to reduce or 
eliminate.

A possible explanation for the lack of 
injury data associated with organic- 
coated glass is that organic-coated glass 
is a new product with relatively few sales. 
Thus, there has not been significant use 
information to evaluate the risk of in
jury based on injury statistics alone. 
However, for the reasons set forth in the 
preamble discussion on laminated glass 
in section IH(A)(14) and in section
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HHB) below, entitled “Distinction Be
tween Category I and Category H”, the 
Commission declines to set the dividing 

. line between Category I and Category 
H at 18 square feet but has instead set 
it at 9 square feet.

The Commission’s economic analysis 
of the standard’s effect upon organic- 
coated glass is discussed in section D of 
the preamble, entitled “Economic Con
siderations.”

b. PPG Industries commented that the 
definition for organic-coated glass, pro
posed at § 1201.2(a) (18), permits or
ganic-coated glass to have a polymeric 
coating on both sides of the glass but that 
the accelerated environmental durability 
tests, proposed at § 1201.4(d) (2) (ii), and 
the labeling provision which directs the 
orientation of the material on the prod
uct, proposed at § 1201.5(c), only permit 
use of glazing materials that have the 
coating on one side. It suggests that the 
Commission resolve this ambiguity.

The intent of the definition for or
ganic-coated glass, now set out at 
§ 1201.2(a) (20), is to include within its 
scope glass that has a polymeric coating 
on one or both sides. The intent of pro
posed § 1201.4(d) (2) (ii) and proposed 
§ 1201.5(c) is to ensure-that glass which 
has a polymericxoating on one side only, 
with an adhesive-coating system in
tended to be oriented to the inside of a 
building, is tested with that surface away 
from the radiant source of energy and 
labeled accordingly.

However, it was not intended that glass 
having a polymeric coating on both sides, 
or glass having an organic coating on 
one side and that is resistant on that 
side to outdoor weathering, be restricted 
to inside orientation. Accordingly, 
§ 1201.4(c) (3) (ii) on test specimens, 
§ 1201.4(d) (2) (ii) on test procedures, 
and § 1201.4(c) (2) (ii) have been revised 
to allow for testing under either condi
tion. Section 1201.5(c) continues to pre
scribe labeling requirements for organic- 
coated glass that has been tested for 
environmental exposure from one side 
onlv.

16. Windblown missiles and wind in
duced blowouts. A professor at Villanova 
University commented that the standard 
should include requirements for hazards 
associated with the imoact of windblown 
missiles and with wind induced blowouts 
of waU panels..

Such hazards were not included in the 
risks of injury cited in the notice of pro
ceeding or in the proposed standard. The 
Commission also has no injury informa
tion associated with these hazards. Ac
cordingly, the request is denied.

B. DistincJion between Category I and 
Category II. Several comments were 
made recommending an upward revision 
of the 6 square foot division point for 
glazing materials in Category I and 
Category II doors, storm doors and glazed 
panels (§ 1201.2(a) (3) and (4)). Repre
sentatives of manufacturers of laminated 
glass and organic-coated glass suggested 
a division point of 18 square feet.

The proposed standard divided prod
ucts containing architectural glazing 
materials into two categories for impact
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test purposes depending in part upon the 
area of the individual pieces of glazing 
used. The division point was established 
at 6 square feet. Section 1201.2(a) (3) of 
the proposal defines Category r  doors, 
storm doors, and glazed panels as those 
in which no piece of glazing material is 
greater than 6 square feet in surface 
area, and § 1201 2(a) (4) defines Cate
gory II doors, storm doors, and glazed 
panels as those in which any piece of 
glazing material is greater than 6 square 
feet in surface area. Section 1201.4(d) (1) 
requires that glazing materials used in 
Category I products meet the criteria of 
the standard when tested at 150 foot 
pounds, while glazing materials Used in 
Category H products must meet the cri
teria when tested at 400 foot pounds. 
These impact requirements are designed 
to ensure that glazing materials for each 
of the two categories wili not break or 
will break with characteristics less likely 
than other glazing materials to cause an 
unreasonable risk of injury.

After careful consideration of the com
ments received in the public record, 
engineering and medical sources, and in
formation provided bv its staff, the Com
mission has determined that the pro
posed division point of 6 square feet is 
unnecessarily restrictive. Consequently, 
the definitions of Category I and Cate
gory n  doors, storm doors, and glazed 
panels have been revised. The two cate
gories of products are intended to dif
ferentiate products where there is a po
tential for full body impact from those 
products where there is not such a poten
tial. I^ order to have full bodv impact, 
an individual must be able to fit through 
an opening without contacting any por
tion of the supporting frame or the frame 
will absorb an unknown amount of the 
total energy. The age group most fre
quently injured in accidents associated 
with architectural glazing materials is 
children under the age of 15. In the 
judgment of the Commission, children 
aged 11 years a^d older appear to be able 
to generate 400 foot pounds of kinetic 
energy and could deliver a full body im
pact to glazed nanels of 9 sauare feet or 
greater. Therefore, it is estimated that 
in an accident situation such children 
could impact a panel larger than 9 
square feet with a kinetic energy greater 
than 150 foot pounds.

Moreover, many products containing 
glazing materials in pieces which are 9 
square feet or less usually have the glaz
ing material located so that full body 
imoqct is not likely to occur. For 
instance, in storm doors incorporating 
one large oanel of glazing material over 
most of the area of the door, and in 
which full body imnact is probable, the 
glazing material is in excess of 9 square 
feet. In storm doors containing one 
smaller panel of glazing material, that 
glazing material is generally located in 
the upper half of the door. Where 2 or 
more small panels are used, the area of 
each piece is less than 9 square feet and 
each piece is utilized in such a manner so 
as to maKt full body impact with either 
piece unlikely.

FEDERAL REGISTER, VOL. 42, NO. 4— THURSDAY, JANUARY 6, 1977



1434

Therefore, the Commission believes 
that a 9 square foot division point be
tween Category I and Category n  doors, 
storm doors, and glazed panels is rea
sonable. Section 1201.2(a) (3) now defines 
Category I doors, storm doors, and glazed 
panels as those in which no single piece 
of glazing material is greater than 9 
square feet in surface area, and § 1201.2 
(a)(4) now defines Category n  doors, 
storm doors, and glazed panels as those 
in which any piece of glazing material is 
greater than 9 square feet in surface 
área.

C. Test procedures. Many of the writ
ten comments and a good deal of the 
oral testimony dealt with the test pro
cedures contained in § 1201.4 of the pro
posed standard.

j .  Impact test procedures. Eleven sub
stantive written comments relate to the 
impact testing procedures of § 1201.4(d) 
(1) of the proposed rule. The transcript 
of the oral testimony also contains sig
nificant testimony on this matter. The 
commentors were Associated Labora
tories, Inc.; CSGC; Associated Certifica
tion, Inc.; Glass Tempering Association; 
Flat Glass Marketing Association; PPG 
Industries; Fourco Glass Company; Lib- 
by-Owens-Ford Company; International 
Conference of Building Officials; Glass 
Lamina tors Committee; C. E. Glass Com
pany; 3M Company; and the Globe Glass 
and Trim Company.

a. Impact kinetic energies. 1. A num
ber of commentors requested the use of 
the incremental impact test procedure 
of the offeror’s recommended standard, 
which provides for a test specimen of 
glazing material to be impacted at in
creasingly higher kinetic energies until 
breakage occurs or the specimen fails to 
break from a 48 inch drop height (400 
foot pounds of kinetic energy). This in
cremental loading procedure does not 
check break patterns above the lowest 
drop height from which breakage occurs, 
and therefore the Commission believes it 
to be deficient.

The Commission is of the opinion that 
the incremental loading procedure also 
has the anomalous effect of passing ma
terials which break acceptably at a low
er energy yet failing Others which do 
not e^en break at that lower energy but 
break unacceptably at a higher energy 
level. Accordingly, the Commission still 
approves of the procedure of the pro
posed standard, which abandons the in
cremental loading procedure, and instead 
provides a more performance oriented 
impact procedure which divides prod
ucts into two categories according to the 
expectation of high energy or low en
ergy impacts. In view of the foregoing, 
an impact test procedure based on two 
categories has been retained in the final 
standard at § 1201.4(d) (1).

2. One commentor argued that mate
rials that pass the impact test level for 
Category II should not also be required 
to be tested at the impact test level for 
Category I to order to be used to Cate
gory I products. Others stated that im
pact testing should be required at both 
levels if the glazing material is to be 
certified at both levels.
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The Commission is unaware of any 
instance in which glazing materials that 
pass the Category II requirements would 
not also be adequate for Category I re
quirements. Therefore, it has concluded 
that materials that pass the impact test 
requirements for Category n  may be 
used in either Category I or Category 
II applications. Glazing materials in
tended solely for use to Category I ap
plications must continue to be tested to 
accordance with the impact test proce
dure for Category I. Accordingly, § 1201.4
(e) (1) has been revised to reflect this 
alteration in the test procedure.

3. Several commentors stated that it is 
unnecessarily restrictive and unjustifi
able to require glazing materials used to 
Category I and Category n  products to 
meet the impact test drop heights in the 
proposed standard of 18 inches (150 foot 
pounds kinetic energy) and 48 inches, 
(400 foot pounds kinetic energy) re
spectively. Although these two drop 
heights were used to the impact test 
procedure recommended to the Commis
sion by the offeror, they were used only 
if a material failed to break at a lower 
drop height of 12 inches. In the proposed 
standard, the 18 inch drop height is 
mandated for Category I products, re
sulting in a kinetic energy of 150 foot 
pounds at impact. The 48 inch drop 
height is mandated few Category n  
products, resulting to a kinetic energy at 
impact of 400 foot pounds.

When the Commission evaluated the 
recommended standard submitted to it 
by the offeror, it recognized that mate
rials should not be accepted by tests 
based on unrepresentative energy levels. 
It further recognized that glazing mate
rials used in products to such a manner 
that full body impacts are reasonably 
foreseeable should be tested at higher 
energy levels than glazing materials used 
in products where reasonably foreseeable 
impacts would tend to be at lower energy 
levels and generally confined to less than 
full body impacts.

Because the Commission had not con
ducted experiments of its own to deter
mine appropriate levels of test impact 
energy, the Commission used data from 
the offeror, the National Center for 
Health Statistics, and from CPSC studies 
of football players to calculate probable 
ranges of expected energy levels for full 
body and less than full body impacts. 
The results of these calculations were 
then compared to the three energy levels 
of 100, 150 and 400 foot pounds found 
in the standard recommended by the 
CSGC to determine if any or all of them 
were appropriate. (Engineering Report, 
Bureau of Engineering Sciences, August 
20, 1975). The Commission also reviewed 
information contained in the voluntary 
standard ANSI Z97.1-1975, “Performance 
Specifications and Methods of Tests for 
Safety Glazing Material Used in Build
ings,” September 26, 1975; information 
contained in the Testing and Standards 
Subcommittee Report submitted by 
CSGC; and calculations submitted by 
CSGC regarding energy levels of the im
pact test and energy levels involved in 
accidental human contact with glazing.

(ANSI standards are approved and pub
lished by the American National Stand
ards Institute, Inc., 1430 Broadway, New 
York, N.Y. 10018.)

Expected maximum velocity and mean 
weight, broken down by age group, were 
determined from the information sup
plied by the aforementioned sources. 
From this procedure, it was estimated 
that kinetic energies that could be gen
erated ranged from 59 foot pounds for 
children under five years old to 1503 
foot pounds for a running male football 
player. These energy levels were than 
adjusted using factors suggested by 
CSGC to estimate the kinetic energies 
likely to be generated by various body 
parts in different impact situations.

The results of the estimates, which as 
indicated in the preamble to the proposal 
are available for review by the public, 
showed that the 400 foot pound energy 
level (corresponding to the 48 inch drop 
height) could offer protection to most 
adult males’ for lower extremity, torso 
and arm contact and thus those to other 
age groups as well. The Commission 
therefore considered a 400 foot pound 
test requirement to be in an appropriate 
range of values to protect consumers 
against injuries due to full body impact.

For smaller glazing applications, the 
estimates showed that the 100 foot pound 
energy level (corresponding to the 12 
inch drop height) of the CSGC’s recom
mended standard would protect only the 
age group below five years old. On the 
other hand, the 150 foot pound energy 
level (corresponding to the 18 inch drop 
height) appears to offer protection for 
hand and arm impacts to adults and pro
tection to children below 10 years old 
for whole body impacts. Thus, a more ap
propriate level for Category I appears to 
be 150 foot pounds. For this reason, the 
Commission has chosen the 150 foot 
pound energy level for Category I prod
ucts instead of the 100 foot pound level. 
Section 1201.4(d) (1) of the standard has 
therefore not been changed in this 
regard.

4. 3M stated that the proposed test 
levels in § 1201.4(d) (1) appear to be in
consistent with CSGC test results. To de
termine if the proposed test levels are in
consistent with the CSGC test results, it 
is necessary to consider the test proce
dures used by CSGC. CSGC asked hu
man volunteers to walk and run into 
panels which were instrumented to 
measure the energy absorbed by the 
panel when impacted by the subject. 
While this testing suggested the glazing 
materials when impacted absorbed 
energies lower than 400 foot pounds, the 
Commission believes that to ask volun
teers to incur full body, full speed im
pacts, where the potential for harm ap
pears so real, may result to test impacts 
of lower values than occur to actual ac
cidental situations. Therefore, the Com
mission disagrees with the observation 
of 3M.

5. Several commentors objected to the 
concept in the proposed standard of two 
categories of products for which the 
glazing materials must meet different im
pact test levels. The Commission believes
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it is meaningful to provide different tests 
for products that will be foreseeably sub
ject to full body impact and those sub
ject to less than full body impact 
because:

a. the prescribed test impacts are rea
sonably related to foreseeable human 
impacts, as discussed above, and;

b. the alternatives to the use of such 
categories at this time would appear to 
be either a return to the deficient incre
mental loading concept recommended 
by CSGC (discussed above); or imposi
tion of uniform test requirements which 
are unnecessarily strict and would elim
inate some safety glazing materials; or 
evaluation of breakage at a series of 
energy levels, which would cause an un
due test burden.

After due consideration, the Commis
sion determined to retain in § 1201.2(a)
(3) and (4) of the final standard two 
categories with different impact test re
quirements for each category (§ 1201.4
(d) (1 )), and a revised dividing line of 9 
square feet.

b. Impactor. 1. Sears, Roebuck and Co. 
commented with regard to the impactor 
that glass will break at different kinetic 
energies depending upon the size and 
shape of the impactor, its velocity, and 
other characteristics of the impaet. The 
Commission agrees with the comment. 
Glass breakage is typically a phenome
non which originates at the surface, and 
an impactor that is smaller or harder 
than the impactor prescribed in § 1201.4 
(b) (2) of the standard will be able to 
raise higher surface stresses at the same 
kinetic energy. Similarly, various parts 
of the body impart differing types of im
pacts to glazing material.

Both CSGC and the Commission were 
aware of problems of matching a single 
impactor to several different body parts 
that could impact glazing materials. This 
anomaly will arise with any impactor 
chosen, and the Commission has not 
seen any persuasive specific data indicat
ing that §§ 1201.4(b) (2) or 1201.4(d) (1) 
should be revised.

2. Another commentor, PPG Indus
tries, suggested that the 4 ounce (0.11 
kilograms) weight tolerance for the 100 
pound impactor contained in § 1201.4(b) 
(2) (i) be increased to one pound, be
cause PPG contends it is difficult to con
struct an impactor with the weight tol
erance specified in the proposal. How
ever, because this impactor is tightly 
filled with lead shot, the possibility arises 
that a fairly small decrease in the 
amount of shot would work a significant 
change in the impact absorbing-char
acteristics of the impactor, thereby add
ing another variable to the test method. 
The weight tolerance specified in § 1201.4 
(b) (2) (i) can be achieved by persons 
testing under the standard and, in fact, 
has an established and recognized his
tory. Therefore, the Commission has re
tained it in the standard.

3 . The Glass Laminators Committee 
commented that secondary impacts 
caused by the punching bag impactor can 
occur. The Commission is of the opinion 
that secondary impacts can be con
trolled, for example, by means of a tie

line in connection with a cam cleat or 
a jam cleat,

2. Interpretation of impact test re
sults—a. Three inch hole test. 1. CSGC, 
PPG Industries, 3M Company, Libby- 
Owens-Ford Company, Glass Lami
nators Committee, and Globe Glass and 
Trim Company commented in regard to 
the provision in § 1201.4(e) (1) (i) (A) of 
the proposal (§ 1201.4(e) (1) (i) of the 
final standard), regarding one criterion 
for interpreting results of the impact 
tests. They stated that moving the bro
ken glazing to a horizontal position in 
order to measure whether a 3 inch 
sphere will pass through might induce 
additional breakage not related to the 
punching bag impact or to impact con
ditions in real life, but related only to 
the weight of the glazing.

The Commission’s intent in requiring 
the impacted glazing to be moved to a 
horizontal position is to deal with an in
adequacy in CSGC’s recommended test 
procedure for the 3 inch hole criterion 
which allowed specimens to pass if a 
shard of glazing material remains dang
ling in the opening. In such a case, the 
specimen would have passed because ge
ometrically there is not a 3 inch hole, 
despite the fact that the specimen still 
presents an unacceptable hazard. The 
procedure in § 1201.4 (e) (i) requires 
turning the broken specimen horizon
tally so that such a shard will fall 
through, exposing the hole.

Another intent of the horizontal 
measurement is to address the situation 
where the material opens wide during 
impact (thus presenting the hazard of 
exposing limbs to entrapment) but closes 
to a smaller size bfefore measurement. 
Furthermore, in an accident situation 
the victim could foreseeably create a 
larger opening by secondary contacts 
with the glazing material, or by momen
tum from the initial impact. Therefore, 
some additional breakage is foreseeable, 
and a procedure which may produce 
some additional breakage is not unrea
sonable. To address these two hazards, 
the Commission believes that the test 
procedure which causes additional stress 
on the opening by the force created by 
the weight of the glazing material in a 
horizontal position and by placing of a 
4 pound ball on the opening is reason
able. Therefore, the Commission has 
retained the provisions of § 1201.4
(e) ( l ) ( i ) .

2. Several commentors stated that in 
the interpretation of results of the im
pact test (§ 1201.4(e) (1) (i)Sthe stand
ard as worded does not cover the instance 
in which the edge of organie-coated glass 
pulls from the frame yet the broken 
specimen remains completely intact. 
Tests conducted for the Commission 
demonstrated that such occurrences can 
and do happen during testing. If the 
organic coating and adhesive are so 
strong that they hold the specimen in
tact even though it pulls out of the test 
frapie, it is foreseeable that the same 
would happen even more frequently in 
architectural uses, where the glazing is 
less firmly gripped by the framing. In 
such a case, a person impacting the glaz
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ing would not be pierced or lacerated by 
holes opening in the specimen, which re
mains intact. In such a situation, the 
specimen would be acceptable under 
§ 1201.4(e) (1) (i) since this section 
states: *** * * no opening shall develop in 
the test sample through which (the 
three-inch diameter sphere may pass)” 
[Emphasis added]. Therefore, § 1201.4
(e) (1) (i) has not been revised in this 
regard.

Because the broken specimen may 
hang limply out of the frame as in the 
above case, commentors have questioned 
how the 3 inch diameter sphere criterion 
of § 1201.4(e) (1) (i) may be applied with 
the specimen in a horizontal position. 
Although it is not desirable to handle 
broken glass, it should be possible to sup
port the edges of the broken specimen in 
a horizontal position and then set the 
test sphere on this supported specimen. 
The Commission would permit this pro
cedure only if the edge of the specimen 
had actually pulled out of the subframe, 
because it is only in that case where 
the edge of the original specimen needs to 
be supported.

3. A commentor implies that the 3 inch 
diameter sphere will pass through open- 
ihgs in different materials in different 
periods of time, and he asks how long 
the sphere should be left in the opening. 
The intent of using the sphere is to make 
a geometric test as is done in the offeror’s 
recommended standard, to push aside 
any dangling shards, and to address the 
situation where the glazing material has 
closed after impact. The sphere may be 
removed quickly and still satisfy these 
intents. For the sake of uniformity, the 
Commission has determined that a time 
of one second would be technically ap
propriate. Section 1201.4(e) (1) (i) has 
been revised accordingly.

b. Modulus of elasticity and hardness
1. Comments on § 1201.4(e) (1) (i) (C) of 
the proposal (§ 1201.4(e) (1) (iii) of the 
final standard), relative to the hardness 
and modulus of elasticity of plastic 
glazing materials, were received from the 
Plastic Safety Glazing Committee, repre
senting the dofhestic plastic industry; 
Rohm and Haas Company and Dow 
Chemical Co., manufacturers of plastic 
glazing materials; and Associated Lab
oratories, Inc. Two of these organizations 
also made oral presentations at the pub
lic hearing. Several of these comments 
requested different tests for modulus of 
elasticity (stiffness) and hardness from 
those specified in the proposed standard.

For the purposes of determining 
whether plastic glazing materials meet 
necessary stiffness and hardness values, 
the Commission has determined that the 
proposed tests shall be included in the 
final standard, rather than the other 
tests which the comments recommended. 
The tests which were proposed have an 
established and recognized history and 
the public record contains no arguments 
persuasive to the Commission as to why 
they should be revised or eliminated.

Section 14 of the CPSA regarding cer
tification, rather than the standard, im
poses obligations on manufacturers to 
test products subject to the standard. 
The Commission plans to issue regula-
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tions under section 14 governing reason
able testing programs for certification of 
compliance with the standard. The Com
mission will in that proceeding consider 
the possibility of permitting stiffness and 
hardness tests for purposes of certifica
tion other than those currently set forth 
in § 1201.4(e) CD (iii) of the final rule. 
Nevertheless, the Commission will employ 
the stiffness and hardness tests specified 
in the standard in its compliance pro
gram.

2. Rohm and Haas Company recom
mended that the first line of proposed 
§ 1201.4(e) (1) (i) (C) be revised to specify 
that plastic glazing materials must actu
ally be impacted.

In view of the fact that the proposed 
criteria*. for plastic glazing materials do 
not contain performance specifications, 
the Commission is of the opinion that 
there is no technical reason to require 
that plastics actually be impacted since 
the proposed criteria are measurements 
of'stiffness and hardness, which can be 
measured independently of an impact 
test and would not be altered by an im
pact test. The Commission therefore has 
determined that the criteria in the final 
standard, now set out as § 1201.4(e)(1)
(iii), should not be changed. For clarity, 
the Commission has indicated at § 1201.4
(d) (1) that such specimens need not be 
impacted.

3. Associated Laboratories suggested 
that the allowable modulus of elasticity 
and hardness readings be raised by 33 
percent. The comment states that this 
change would include all known plastics. 
(The proposed levels, so far as is known 
to the Commission, allow all presently 
used glazing plastics to pass the impact 
test. The suggested change would allow 
all plastics to pass the test.)

In the absence of empirical or experi
mental correlations between the two sug
gested measurements and safety, the 
Commission believes that the suggested 
revision should not be made. For a given 
thickness of material, such a revision 
would result in passing plastics of lesser 
impact resistance than would pass under 
the standard as proposed. If such plastics 
were marketed and used as glazing mate
rials in the products covered by the 
standard, they could be involved in a 
statistically higher number of breakages, 
which marginally would increase the 
risks associated with these products. 
Moreover, no manufacturer of plastics 
has furnished information to the Com
mission indicating that a product will be 
adversely affected by the modulus of 
elasticity and hardness criteria as pro
posed and now included in the final 
standard at § 1201.4(e) (1) (iii).

c. Criterion for 10 largest pieces. The 
criterion contained in proposed § 1201.4
(e) (1) (i) (B) was the subject of com
ments by Associated Laboratories, Inc. 
and Associated Certification, Inc. That 
section provides that specimens pass the 
impact test when the 10 largest crackfree 
particles selected within five minutes 
after the test weigh no more than a cer
tain amount.

1. Associated Laboratories suggested 
substituting a shape factor for the pro

posed criterion. Associated Certification 
suggested shortening the time allowed to 
search for and weigh the 10 largest pieces 
and cushioning hard surfaces behind and 
below the test frame upon which the 
broken pieces impact.

After careful consideration, the Com
mission determined not to make these 
recommended revisions. The test as pro
posed has an established and recognized 
history as part of the voluntary stand
ards and appears to have served well over 
the years. The Commission considers the 
test procedure included in the final 
standard at § 1201.4(e) (1) (ii) satisfac
tory to eliminate or reduce the risks of 
injury associated With glazing materials. 
The recommended revisions would make 
the test more stringent than the proposal, 
a development for which the Commission 
sees no compellingly persuasive reason.

2. Associated Certification, Inc. re
ported having seen a large number of 
poorly tempered specimens break into 
large pieces having cracks which termi
nate within the shard. Such cracks have 
prevented the particle from being a 
“crack free particle” within the meaning 
of the proposed criterion, as a result of 
which the particle is not used for deter
mining whether the specimen passes or 
fails the test.

Results of tests conducted by the Com
mission corroborate the commentor’s 
statements, and the Commission has 
concluded that use of the term “crack 
free” in the proposed test may actually 
favor poorly tempered glass over well- 
tempered glass. Consequently, the 'term 
“crack free” has been excised from the 
final standard and an additional sen
tence containing a definition of “particle” 
has been added to § 1201.4 (e) (1) (ii) to 
clarify that a poorly tempered piece of 
glass which has a crack terminating 
within the shard is to be considered for 
inclusion as one of the 10 largest pieces, 
and to indicate that a network of 
granules is not considered a “particle” 
but is instead a grouping’ of many 
particles.

d. Included angle criterion. In the pre
amble to the proposed standard, the 
Commission solicited comment on a staff 
developed provision that plastics be im
pacted and pieces no longer than 2 inches 
remaining in the frame after the impact 
test be no sharper than 60 degrees (an 
included angle requirement). The Com
mission received a number of comments 
on this subject.

After consideration 6f the «raiments 
received relative to the issue of an in
cluded angle criterion, the Commission 
has determined that most of the issues 
raised on the proposal concerning this 
matter are still unresolved. Therefore, 
the final standard issued below contains 
no included angle criterion for determin
ing whether a specimen passes the im
pact test. The Commission is commenc
ing technical studies looking toward the 
resolution of this matter. If this addi
tional effort leads to development of a 
criterion which is considered by the 
Commission to be acceptable either for 
plastics or for other glazing materials, 
the Commission may consider amending

this standard in accord with the provi
sions of section 9(e), CPSA, 15 U.S.C. 
2058(e). - - . ;

3. Environmental durability tests—a. 
Equipment. PPG Industries, Atlas Elec
tric Devices Company, and Rohm & Haas 
Company submitted comments addressed 
to the environmental durability test 
equipment specified in § 1201.4(b) (3) (i) 
and. (ii) of the proposed standard.

1. PPG commented upon the equip
ment for conducting the boil test for 
laminated glass as specified in §1201.4
(d) (2) (i) of the proposed standard. PPG 
requested that the first soak required in 
the boil test be made optional. The re
quest, if granted, would allow the test 
equipment to be composed of one tank of 
water instead of two. Under the proposed 
standard, this equipment consists in part 
of two tanks of water, one maintained at 
150°±:5° F (66°±2°C) and the second at 
a slow boil at atmospheric pressure. (See 
§ 1201.4(b) (3) ( i ) ). The test procedure 
of the proposed standard specified that 
the specimens shall first be placed for 
three minutes in the tank containing the 
water at 150° This is called the first 
soak. The specimens are then quickly 
removed and put in the tank containing 
the boiling water where they experience 
the second soak for two hours.

The actual test is the second soak. The 
purpose of the first soak is to provide a 
transition phase for the test specimens, 
in the form of an intermediate tempera
ture, so that'they are not exposed to se- 
vex-e thermal shock upon being thrust 
into boiling water directly from room 
temperatures. By protecting the test 
specimens from such thermal shock, the 
test procedure minimizes the likelihood 
of the glass cracking, which could invali
date that trial and require that the test 
be repeated.

The puxpose of the test procedures in 
the standard is to specify how the Com
mission will conduct compliance testing. 
Omission of the first soak of the boil test 
would only affect the efficient conduct of 
such testing due to the increased likeli
hood of a test specimen’s cracking from 
thermal shock, which in turn would lead 
to an increase in the number of speci
mens that must be discarded before an 
uncracked specimen can be evaluated. 
Accordingly, the Commission has not 
modified §§ 1201.4(d) (2) (i) and 1201.4 
(b) (3) (i) of the standard.

However in the certification reg u la tio n  
to be issued subsequently, the Commis
sion will consider providing that a boil 
test, which omits the first soak (150° F) 
specified irf the procedure, is the techni
cal equivalent of a boil test when con
ducted exactly as specified in the stand
ard. This change, if permitted, would 
allow manufacturers of laminated glass 
to conduct a reasonable testing program 
in accord with Section 14 of the CPSA, 
in which the first soak of the boil test 
specified in § 1201.4(b) (3) (i) is omitted.

2. Atlas Electric Devices Company 
made many technical comments con
cerning the range of test equipment 
available for accelerated weathering and 
the proper use of such equipment. Five of 
these . comments were technical state-
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mente making- no requeste m  suggestion* 
for change and, therefore» they are not 
discussed in this document»

Eight of Atlas’ comments pertain to 
the various types and uses of test equip
ment required by § 1201.4(b) (3) (ii) o f 
the proposed standard for simulated 
weathering tests. These points were tech
nical in nature and pointed out ambigui
ties in the description of the test equip
ment. Thé Commission has determined 
that the standard should clearly specify 
the particular ^pieces of test equipment 
to be used by the Commission when it 
conduct^ compliance testing using the 
simulated weathering test or other ac
celerated weathering tests specified in the 
standard. The Commission has deleted 
from the final standard the following 
sections that appeared in the proposal: 
1201.4(b) (3) (iii) (Outdoor weathering 
test equipment), 1201.4(b) (3) (iv) (In
tensified weathering test), and 1201.4(d)
(2) (iv) (Identification of plastic and ad
hesive specimens). In addition, the 
language of § 1201.4(b) (3) (ii) has been 
changed by deleting the requirement for 
use of the carbon arc Weather-Ometer 
and specifically defining the type of 
xenon arc Weather-Ometer equipment 
which the Commission intends to use for 
compliance purposes in simulated weath
ering tests. The Commission will expose 
samples in the xenon arc Weather- 
Ometer for 1200 hours. This exposure 
time has been estimated to represent the 
equivalent ultraviolet exposure of 2000 
hour’s exposure in the carbon arc 
Weather-Ometer used by many testers 
and of 375,000 langleys of solar radiation 
(in the range of two to three years out
door exposure in Florida). There is 
underway an interlaboratory testing pro
gram sponsored by the American Na
tional Standards Institute which may de
termine and refine these equivalent ex
posures by measurement. When the 
study is completed, the Commission may 
consider amending the exposure require
ments for the xenon arc Weather - 
Ometer. In such a situation, the amend
ment would be issued in accordance with 
section 9(e) of the CFA, 15 U.S.C. 
2058(e).

3. Rohm and Haas requested that the 
sentence “Recorders shall monitor the 
energy reaching the specimens” be de
leted from proposed § 1201.4(b) (3) (ii) 
regarding simulated weathering test 
equipment. The company states that 
none of the test apparatus enumerated 
in that section has provisions for record
ing the energy reaching the specimens. 
The Commission believes that the use of 
the word “recorders” has caused a mis
understanding. The Commission intended 
to specify a device' to either monitor or 
record the total amount of energy reach
ing the specimens. H ie Commission be
lieves that the changes made in the final 
standard in § 1201.4(b) (3> Cii), based on 
the comments from Atlas Electric Devices 
Company, have also addressed the com
ment by Rohm & Haas. The new wording 
of this section specifies a  piece of com
mercially available test- equipment that 
has such a monitor.

RULES AND REGULATIONS

b. Test procedures and interpretations 
o f results. 1. Sears, Roebuck and Co. rec
ommended -reducing the strength of the 
glazing material prior to impact testing 
through abrasion and scratching. The 
standard is intended to reduce the un
reasonable risks of injury associated with 
architectural glazing materials by assur
ing that the glazing materials used in 
certain architectural products either do 
not break when impacted with a  certain 
energy, or break with characteristics that 
are less likely than other glazing mate
rials to present an unreasonable risk of 
injury. The Commission has no informa
tion to indicate that a decrease in the 
strength of the test specimen, which is 
brought about by abrasive conditioning 
of the specimen prior to the impact test, 
is likely to have an effect on the break 
pattern or likely to affect the result of 
the test. Therefore, the Commission de
clines to modify the standard as recom
mended.

2 .3M Company requested that the pro
visions of proposed § 1201.4(d) (2) (iv) 
regarding plastic specimens be extended 
to organic-coated glass. As proposed, this 
section permitted the use of infrared 
spectra for plastic specimens as a sub
stitute for repeated accelerated environ
mental durability testing. The tester 
would attest that there had been no 
change in the formula of plastic safety 
glazing materials since material made to 
the same formula had first been sub
jected to environmental testing. 3M 
maintained that the weathering tests are 
long or expensive or both, and that the 
infrared spectrum can be used to show 
that the manufacturer is continuing to 
use the same plastic and adhesive.

For the reasons noted elsewhere in this 
preamble, § 1201.4(d) (2) (lv) of the pro
posal has been deleted from the final 
standard. However, as previously indi
cated, the Commission will issue regula
tions governing reasonable testing pro
grams to support the certification re
quired by section 14 of the CPSA by a 
separate rulemaking proceeding. Those 
regulations may allow the use of different 
test equipment or different test proce
dures as alternatives to the ones specified 
in the standard for particular materials 
underspecified conditions.

(3) Associated Laboratories. Inc. and 
Eastman Chemical Products, Inc. com
mented in regard to the pass fail criterion 
set out in § 1201.4(e) (2) (n) (A) few the 
accelerated weathering tests for plastics. 
They question whether permitting a 25 
percent decrease in impact strength after 
weathering, as permitted by § 1201.4(e) 
(2) (ii) (A) (2), has any effect upon the 
break characteristics of plastic glazing 
material or any correlation with safety.

The intent of the pass fail criterion for 
weathering was to prohibit any signifi
cant change in the impact strength of a 
plastic glazing material after weathering. 
The Commission believes any change in 
impact strength of a plastic glazing ma
terial after accelerated environmental 
exposure could indicate that there would 
be a significant change in mechanical 
characteristics of that glazing material
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due to weathering during use. Such long 
term changes could affect the long term 
break characteristics o f the glazing ma
terial, and, therefor?, its safety perform
ance characteristics. The permitted de
crease of 25 percent Is believed to be the 
maximum decrease In the impact 
strength that can be permitted in this 
test without the expectation of a serious 
decrease in the actual long term impact 
strength.

4. Both Associated Laboratories and the 
National Highway Safety Research Cen
ter suggested that the Commission sub
stitute the stiffness/hardness criteria of 
the impact strength test of the proposal 
(proposed § 1201.4(e) ( l ) ( i ) (C ) , final 
§ 1201.4(e) (1) (iii)) in place of the 
Charpy type impact strength test used 
in the environmental durability proce
dure (§ 1201.4(e) (2) (ii) (A )) both before 
and after environmental testing.

The Charpy type impact test has an 
established and recognized history as a 
standard engineering test method. The 
public record contains no arguments per
suasive to the Commission that the 
Charpy type test is inappropriate for this 
standard. Furthermore, as indicated else
where in the preamble (Section III C O  
(2) (d )), the Commission staff is current
ly studying alternative requirements to 
the stiffness/hardness tests as criteria to 
evaluate the breakage of plastics. There
fore, it appears to be premature to inves
tigate whether the stiffness/hardness cri
teria should be used elsewhere in the 
standard. Accordingly, § 1201.4(e) (2) (ii) 
(A) is issued below without change.

D. Labeling. Proposed §§. 1201.5 (b) 
and (c) prescribed requirements, for 
permanent labeling o f  certain types of 
plastic and organic-coated glazing to 
give information necessary for proper 
installation or use of those materials. 
Proposed § 1201.5(d) prohibited the re
moval of any labeling required by pro
posed §§ 1201.5 (b) and (c) by anyone 
other than the ultimate consumer.

1. A comment from the Flat Glass 
Marketing Association states that there 
is no economic or empirical justification 
for prohibiting a fabricator or installer 
from destroying a permanent label when 
cutting a sheet of glazing material into 
smaller pieces, if the smaller pieces are 
then relabeled. (See proposed § 1201.5
(d )).

The purpose of proposed § 1201.5(d) 
was to assure that all of the information 
which is required by the standard to ap
pear on a permanent label will reach 
the ultimate consumer of the glazing 
material or product containing that ma
terial. The text of proposed § 1201.5(d) 
did not take into consideration the pos
sibility that some glazing materials may 
be cut to smaller sizes by fabricators and 
installers before they reach ultimate con
sumers. Accordingly, proposed §1201.- 
5(d) has been deleted from the standard 
issued below. However, requirements for 
labels required to appear on glazing ma
terials subject to the standard car on 
products incorporating those materials 
when those materials or products are
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sold to ultimate consumers may, under 
the authority of section 14(c) of the 
CPSA, be issued in a  separate rulemak
ing proceeding.

2. The Plastic Safety Glazing Com
mittee and Rohm & Haas Co. have rec
ommended that the Commission elimi
nate the words “ * * * and destructible 
polyester labels * * *” from the defini
tion of permanent label set forth in 
§ 1201.2(a) (20) as it is claimed that such 
labels cannot be permanent. The pur
pose of the permanent labels required in 
§ 1201.5 is to ensure that a label cannot 
be transferred from the glazing mate
rial for which it is intended to some 
other. glazing material. A destructible 
polyester label meets this intent. There
fore, the Commission has not changed 
the definition of permanent label now 
found at § 1201.2(a) (22) of the final 
standard.

E. Economic considerations. Numer
ous comments have been received rela
tive to the economic implications of the 
proposed standard. The significant com
ments and the Commission’s response 
thereto are set forth below.

1. Laminated glass, a. Buchmin In
dustries, Ford Motor Co., the Glass 
Tempering Association, Globe Amerada 
Glass Co., and the Glass Laminators 
Committee commented that currently 
manufactured laminated glass could not 
pass the 400 foot pound impact test 
level of § 1201.4(d) (1) of the proposed 
standard for Category II products. (See 
§ 1201.2(a) (4 )). Two of the commentors 
stated that this inability to pass the 
Category n  impact levels would result in 
the elimination of the use of laminated 
glass in Categoiy n  products. Another 
commentor stated the plastic inner lay
er in laminated glass would have to be 
doubled in thickness to .030 inches in 
order to pass the impact test for Cate
gory II products. The commentors thus 
maintained that the standard would 
have an adverse economic effect on the 
laminated glass industry.

The Commission believes laminated 
glass currently used for Category I ap
plications can meet the 150 foot pound 
impact test requirements found at 
§ 1201.4(d) (1) of the proposal. However, 
not all laminated glass currently used 
for Category II applications can meet the 
Category II 400 foot pound impact test 
requirements. At the time the proposed 
standard was published most of the 
laminated glass applications, covered by 
the proposal required classification into 
Category II. The final standard has re
vised upward the division point between 
Category I and Category II from 6 square 
feet to 9 square feet (See § 1201.2(a) (3) 
and (4 )). As a result, more applications 
for laminated glass covered by the 
standard will fall into Category I. How
ever, many applications within the scope 
of the standard will still be covered by 
Category II requirements.

Manufacturers have indicated to the 
Commission that to pass the 400 foot 
pound test, the standard .015 inch plas
tic interlayer material now used in lami
nated glass would need to be doubled 
to .030 inch. (Official Transcript of Pro

ceedings before the Consumer Product 
Safety Commission, page 33.) There is 
no technological impediment to meet
ing the standard, i.è., an additional .015 
inch would not create a problem in fitting 
frames because current manufacturing 
tolerances on glazing and framing mate
rials should accommodate this increase. 
However, manufacturers are concerned 
about the economic consequences of 
doubling the size of the interlayer mate
rial.

The Commission has obtained the fol
lowing information on the possible eco
nomic consequences of this change. The 
incremental cost to the consumer for 
laminated glass with the thicker inter
layer will vary because of the variance 
in mark ups, which depends primarily 
on the particular end use application and 
the distribution method. The incremen
tal cost at retail is estimated to range 
from 55 cents to 65 cents per square foot 
for most applications. Because the stand
ard should not affect the price of com
petitive glazing materials, such as tem
pered glass and plastics, the concern of 
laminated glass manufacturers for their 
product is understandable. It is difficult 
to assess how seriously the price change 
will affect the market share of the 17 
laminated glass manufacturers. How
ever, there is some basis for suggesting 
that the laminated glass industry will 
maintain its overall market share.

First, the major share of the market 
held by the laminated glass industry as 
a whole is in the motor vehicle field. 
Since motor vehicles are not within the 
Commission’s jurisdiction, automotive 
glazing materials are not subject to this 
standard. Secondly, some of the specialty 
laminated glass within the scope of the 
standard, and used, for example, for 
sound reduction, security, bullet proofing, 
light glare, and heat reduction can meet 
the Category II, 400 foot pound require
ments at the present time.

In addition, it appears likely that the 
laminated glass industry will maintain 
its competitive advantage in the impor
tant replacement market which current
ly comprises more than half of all lami
nated glass sales for applications with
in the scope of the standard.

Tempered glass is cheaper than lami
nated glass. However, in much of the re
placement market laminated glass has 
the price advantage over tempered glass 
since laminated glass can be installed al
most immediately when needed, elimi
nating expensive board up charges which 
are associated with the extended delivery 
time of non-standard size tempered glass. 
With the increased cost of laminated 
glass in Category II applications caused 
by the standard, the price advantage of 
laminated glass over tempered glass in 
the replacement market is no longer cer
tain. Nevertheless, estimates of board 
up costs .associated with tempered glass 
(around $80) and data on the incre
mental cost of laminated glass indicate 
that laminated glass is likely to retain its 
price advantage over tempered glass by 
a narrow margin under most conditions. 
An analysis of this advantage is includ
ed in thé Commission’s Economic Im

pact Statement, dated December 14,1976, 
which is included in the public record 
available in the Office of the Secretary 
of the Commission, Under certain con
ditions the price advantage of laminated 
glass could be lost, for example, if the 
variable board up costs are significantly 
below normal and the variable mark ups 
on laminated glass are on the high side. 
All in all, considering the relative price 
and the quick- replacement advantage of 
laminated over tempered glazing mate
rial, there is reason to believe that lami
nated will not lose a significant share of 
the replacement market to tempered 
glass.v

Laminated glass is currently priced 
about the same as plastics at the glazing 
dealer level. Both materials are used in 
the replacement market, since they can 
be easily stocked and readily cut to a 
custom size. An important use of lami
nated glass in the replacement market 
is for fixed panels in nonresidential en- 
tranceways. Presently, laminated is pre
ferred to plastics'in this use for esthetic 
reasons, for example, because it has bet
ter scratch resistance and is less likely to 
discolor. Considering the unique physical 
characteristics of laminated glass, it is 
unlikely that the price increase of lami
nated glass will cause it to lose a signifi
cant share of the replacement market to 
plastics.

In summary, if the laminated glass in
dustry does double the thickness of the 
plastic interlayer for Category II appli
cations in order to meet the standard, it 
appears likely that its market share gen
erally will be maintained.

The effect Of the standard will vary . 
among the 17 U.S. firms that manufac
ture laminated glass. For most of these 
firms, laminated glass production af
fected by the standard would be well un
der 10 percent of the individual firm’s 
total production Of glazing materials, 
such as tempered, annealed glass and 
laminated glass unaffected by the stand
ard. For at least one firm, the figure 
could reach 25 percent. For the largest 
firms, the figure is near zero.

Finally, it should be pointed out that 
the standard could provide increased 
sales opportunities for laminated glass 
since noncomplying glazing material will 
relinquish its share of the replacement 
market.

b. Several commentors from the.U.S. 
laminated industry expressed a concern 
that the proposed standard would lead 
to major foreign inroads.

The possibility of increased foreign 
competition exists regardless of a CPSC 
standard. It is the Commission’s view 
that the effect of the standard on the 
import situation will be minimal since 
the manufacturing cost differential be
tween domestic and foreign firms will re
main nearly constant. The additional in
terlayer plastic material required to meet 
the standard’s 400 ft lb test is nearly 
equally priced for domestic and foreign 
firms.

2. Wired glass. The C-E Glass Com
pany commented that the proposed 
standard would have a deleterious eco
nomic effect on the wired glass industry.
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After reviewing information presented 

by the commentor, and its own analysis, 
the Commission concludes that the pro
posed standard will cause serious eco
nomic disruptions in the wired glass in
dustry because technological improve
ments in the product will need to be 
made beforew ired glass can be used in 
Category I (low energy! applications, and 
because it probably will not be usable at 
all in Category n  (high energy) applica
tions, because the product probably will 
not be able to pass the impact test of 
§ 1201.4(d) (1). Other than for the effects/” 
on wired glass manufacturers, disruption 
will be minor in most markets where 
wired glass is incorporated into a con
sumer product, since in most applications 
a complying glazing material is readily 
available as a substitute for wired glass 
and wired glass is only 2 percent of the 
total glazing used in the US. annually. 
However, in themarket for doors and as
semblies intended to retard the passage 
of fire, the unique physical properties of 
wired glass appear to make it the only 
practical material at. this time for use in 
fire doors.

Therefore, depending on the success 
the wired glass industry has in techno
logically improving its products, the dis
ruption to the fire door and fine assem
bly market could be extremely signifi
cant.

The Commission, for reasons more 
fully discussed in section B above, has in 
the final standard revised the division 
line between Category I and Category n  
doors and glazed panels from 6 square 
feet to 9 square feeti-

(See § 1201.2(a) (3) and C4K> As a re
sult, wired glass for use in doors intended 
to retard the passage of fire would now 
generally only be subject to the 150 foot 
pound impact requirements of Cate
gory I. (§ 1201.4(d) (1).)

Nevertheless, as described earlier in 
this preamble, since it is doubtful that 
much wired glass can now comply with 
the 150 foot pound Category I impact test 
requirements, the Commission has con
cluded that there is good cause for defer
ring for a period o f 2% years applica
tion of the standard to wired glass in
tended to retard the passage of fire. This 
period will allow the industry time to 
develop the technology necessary to pro
duce glazing materials for such applica
tions which will meet Category I require
ments, and will allow time to amend fed
eral, state and municipal fire codes to 
permit the use of the improved glazing 
material. This decision is reflected in 
§§ 1201.1(c) (1) and 1201.7 of the final 
standard.

3. Organic-coated glass. Comments 
were submitted on the economic implica
tions of the proposed standard with re
spect to organic-coated glass.

Applications of a polymer film to glaz
ing already in place is a relatively new 
concept to the field of architectural glaz
ing with significant benefits for consum
ers. It allows consumers to upgrade glaz
ing, material for safety or for energy 
economy without replacing glazing mate
rial already installed. Comments ex
pressed concern that this benefit might 
be lost to consumers under the standard.

However, since the application of poly
mer film to glazing already in place is not 
within the scope of the standard, the 
Commission does not expect this market 
to be disrupted.

In most currently marketed thickness
es, organic coated glass which has the 
film applied to annealed glass at the fac
tory cannot meet the Category n  impact 
requirements of § 1201.4(d) (1 ), Some 
members of the industry believe that a 
market limited to Category I products 
alone is too small and segmented to be 
profitable for most manufacturers. The 
revised upward division point between 
Category I and Category HE doors, storm 
doors, and glazed panels in the final 
standard will ease this problem (see 
§§ 1201.2(a) (3) and (4) ). It  is not clear 
to what extent the factory produced or
ganic coated glass market will be dis
rupted. However, the economic impact 
in relation to the entire glazing industry 
will be negligible, since this material ac
counts for less than V3 of one percent of 
the total volume.

4, Summary of economic impact. The 
discussions above indicate that certain 
segments of the glazing industry are 
likely to be adversely affected by the 
standard. Specifically, there is likely to 
be disruption to the wired glass (other 
than fire door uses), the organic-coated 
glass market and, to a lesser extent, in 
the laminated glass market. However, 
these markets are small in relation to the 
entire industry. For the glazing industry 
in general, the disruptions and disloca
tions of existing manufacturing and 
commercial practices due to the stand
ard are expected to be minor.

5. Cost 'benefit analysis. A comment re
ceived from the Council on Wage and 
Price Stability (CWPS) outlined a for
mal cost benefit analysis and urged that 
this approach be adopted by the Com
mission. While the Commission is re
quired by section 9(c) of thé CPSA, 15 
U.S.C. 2058(c) to consider and make 
findings regarding certain economic 
matters, the act does not require the 
Commission to conduct a cost benefit 
analysis. The Commission has made the 
required findings in § 12QI.lfd) of the 
standard and has discussed economic ef- 
fects o f the standard in this section of 
the preamble. Because important social 
costs and benefits have not been ade
quately identified and quantified in the 
present state of the art, the Commission 
believes that there are at this time sub
stantial questions concerning the useful
ness of cost benefit analysis when ap
plied to product safety. However, the 
Commission has made certain cost bene
fit calculations, which are part of the 
public record.

In the comment, CWPS performed a 
rough calculation which indicated that 
the costs of the standard far exceed the 
benefits. The Commission believes that 
the CWPS calculation contains inade
quacies and that CWPS has not sup
ported its conclusion. Important benefits 
which are not easily quantifiable were 
ignored and implicitly assigned a value 
of zero; examples include savings to con
sumers due to reduced breakage of safety

glazing, possible reduction in retail prices 
due to distribution efficiencies made pos
sible by a uniform national standard, and 
social benefits from reduced pain and 
suffering. In addition, the calculation 
failed to recognize fully the need for dy
namic analysis when considering both 
cost and benefit streams over a period of 
time.

Other potential economic effects of the 
standard taken into account by the Com
mission are discussed in an economic 
analysis prepared by the Commission 
and tire findings set forth in § 1201.1 (d> 
of the standard. A copy of the Commis
sion’s Economic Impact Statement is in
cluded in the oublie record and may be 
seen in the Office of the Secretary.

F. Stockpiling. Section 1201.6 of the 
proposed standard set forth provisions 
relative to what the Commission consid
ered to be prohibited acts of stockpiling 
within the scone of section 9(d) (2) of 
the CPSA (15 U.S.C. 2058(d)(2)). This 
section authorizes the Commission to 
prohibit manufacturers from stockpiling 
a product subject to a consumer product 
safety standard between issuance erf the 
final standard and its effective date. 
Stockpiling is defined as manufacturing 
or importing of a product during this 
time period at a rate significantly greater 
than the rate at which the product was 
produced or imported during a base pe
riod (set by rule) ending prior to the 
promulgation date.

The proposed stockpiling provision, 
§ 1201.6, specified that manufacturers, 
fabricators, and imnorters of certain ar
chitectural products who incorporate, 
glazing material into those products shaft 
not incorporate glazing materials which 
do not comply with the reaufrements of 
the standard between the date the final 
standard is issued and the date the 
standard becomes effective, at a rate 
which is greater than the rate of produc
tion or importation during the base pe
riod plus ten percent.

The Consumer Safety Glazing Com
mittee, the Glass Division of the Ford 
Motor Company, and the Glass Temper
ing Association commented that the fixed 
base period dates proposed in § 1201.6(c) 
(2) were inappropriate. The Commission 
believes that the fixed base period dates 
were appropriate for the proposed stand
ard, and the earlier timetable for publi
cation of the final standard. However, the 
intent of the stockpiling provision is to 
prevent a manufacturer from circum
venting the purpose of a consumer prod
uct safety rule while permitting the 
manufacturer to continue at production 
rates that would have been typical in the 
absence of a rule. Therefore, it is appro
priate for a base period to be set that 
takes into account the publication date 
of the standard. The Commission, there
fore, has determined that the stockpiling 
provision be modified to provide for a 
base period related to the publication 
date as set forth below at £ 1201.6.

IV. O ther Considerations

A. Environmental effects o f the stand
ard. Prior to publishing the proposed 
standard, the Commission considered the
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environmental effects of its action and 
determined that there was no potentially 
significant environmental effect associ
ated with the implementation of the pro
posed standard. Because the factors lead
ing to this determination have not 
changed aa a result of any changes, addi
tions, or corrections made in the stand
ard as adopted below, and in view of its 
Economic Impact Statement of Decem
ber 14, 1976, the Commission reaffirms 
its decision that there is no potentially 
significant environmental effect associ
ated with the promulgation of the stand
ard. The factors leading to the original 
determination were set forth in an envi
ronmental assessment of the proposed 
standard which may be seen in the Office 
of the Secretary.

B. Certification and labeHna. l. Com
ments were received from the Consumer 
Safety Glazing Committee and PPG In
dustries requesting the Commission to 
specify in the final standard a reasonable 
testing program for pumoses of certify
ing that glazing materials and products 
subject to the standard comply with its 
requirements; and to include provisions 
within the standard >for certification and 
labeling of glazing materials and prod
ucts for compliance with the standard. 
Associated Laboratories recommended 
that the Commission include in the pro
visions of the final standard a specifica
tion of the number of specimens which 
must be tested to determine compliance 
with the standard. Ford Motor Com- 
panv’s Glass Division requested the Com
mission to issue product identification 
labeling provisions pursuant to section 
14(c) of the CPSA. Additional comments 
and suggestions with resnect to numbers 
of specimens, certification, and labeling 
were submitted by the Glass Tempering 
Association, the Flat Glass Marketing 
Association, the Plastic Safetv Glazing 
Committee. PPG Industries, the Ander
son Manufacturing Company. Rohm and 
Haas Company, the Fourco Glass Com
pany, and Sheffield Poly-Glaz, Inc.

The standard does not impose any 
testing requirements unon manufac
turers of glazing materials. However, sec
tion 14(a) of the CPSA requires manu
facturers and private labelers of products 
subject to standards to issue certificates 
of conformance, based on a test of each 
product or upon a reasonable testing pro
gram. Section 14(b) authorizes the Com
mission to prescribe by rule reasonable 
testing programs. The Commission antic
ipates issuing such a rule under the au
thority of section 14(b). The rule will be 
issued in accordance with 5 U.S.C. 553 
(Administrative Procedure Act).

In issuing a rule under section 14, the 
Commission will consider, among other 
things, such matters as the number of 
specimens to be tested in any reasonable 
testing program, possible alternative 
tests that industry members plight con
duct, existing third party certification, 
and labeling both before and after the 
glazing material has been cut. It is an
ticipated that such a regulation will be 
issued prior to the effective date of the 
architectural glazing material standard 
to become effective at the same time as

RULES AMD REGULATIONS

the standard. If il" appears that the cer
tification rule unler section 14 could 
not be made effective at the same time 
as the standard, the Commission will 
consider an extension in the effective 
date of the standard. '

2. Ford Motor Co. and the Glass Tem
pering Association requested that provi
sion be made for permitting the use of 
glazing materials after the effective date 
of the standard which were certified to 
comply with previously existing stand
ards, but which also might meet the re
quirements of Part 1201. The Commis
sion believes that the effective date of 
the standard contains an adequate lead 
time for fabricators to exhaust supplies 
of glazing material that have not been 
certified as complying with the standard 
and for glazing material manufacturers 
to provide glazing materials which have 
been certified as complying with the 
standard. However, the Commission will 
consider these concerns in the develop
ment of the certification and labeling 
regulation.

C. Preemption. The City of Phoenix, 
Arizona questioned the wisdom of the 
Commission’s preempting local require
ments for architectural glazing material.

Section 26(a) of the Act (15 U.S.C. 
2075(a)) provides that whenever a con
sumer product safety standard issued 
under the act is in effect and applies to 
a risk of injury associated with a con
sumer product, no state or political sub
division of a state shall have any author
ity either to establish or to continue in 
effect any provision of a safety stand
ard or regulation which prescribes 
any requirements as to the perform
ance, composition, contents, design, 
finish, construction, packaging, or la
beling of such products which are 
designed to deal with the same risk of 
injury associated with such consumer 
product, unless such requirements are 
identical to the requirements of the 
standard promulgated under the act. 
This means, in effect, that most state 
standards in existence that are appli
cable to the same products and risks of 
injury subject to regulation under the 
standard will be completely or substan
tially preempted by the CPSC standard 
upon its effective date. Such state stand
ards that address the same risks of in
jury dealt with by the federal standard 
must be identical to the federal standard 
to remain in effect. Thus, the act gives 
the Commission no discretion to avoid 
preemption of state and local regula
tions. It is the view of the Commission, 
however, that the preemption provisions 
of the Consumer Product Safety Act 
would not apply to those products ex- 
emoted from the scope of this standard 
by § 1201.1(c).

Section 26(c) of the act as amended 
(15 U.S.C. 2075(c)), however, provides 
that upon application of a state or polit
ical subdivision thereof, the Commission 
may by rule, after notice and opportu
nity for oral presentation of views, 
exempt from the preemption provisions 
of section 26(a) (under such conditions 
as the Commission may impose) a pro
posed safety standard or regulation de
scribed in the application for exemption

and which is designed to protect against 
a risk of injury associated with a con
sumer product subject to a consumer 
product safety standard. In such cases, 
the Commission must find that the pro
posed standard or regulation (1) pro
vides a Significantly higher degree of 
protection from such risk of injury than 
the consumer product safety standard 
under the act, and (2) does not unduly 
burden interstate commerce. Thus, 
states and local governments may apply 
to the Commission for exemption from 
preemption.

D. Jurisdiction. One commenter 
raised the question of what product the 
Commission is regulating in its proposed 
standard, and alleges that there are 
serious questions about the Commission’s 
jurisdiction over glazing material used in  
the architectural products identified in 
the standard.

The consumer products that are the 
subject of .the Commission’s ' standard 
are the architectural glazing material it
self used in. storm doors or combination 
doors, doors, bathtub doors and enclo
sures, shower doors and enclosures, 
glazed panels and sliding glass doors 
(patio-type) . In addition, the standard 
applies to the above- enumerated archi
tectural products in which the glazing 
material is incorporated, in that those 
products must be constructed of glazing 
material that complies with the stand
ard.

In regard to the question of jurisdic
tion, it is the Commission’s view that the 
architectural glazing material and the 
architectural products in which the 
glazing material is incorporated is pro
duced or distributed for sale to and/or 
use or enjoyment of consumers in or 
around a , permanent or ■ temporary 
household or residence, a school, in rec
reation, or otherwise. Thus, the glazing 
material and architectural products sub- 
ject to the standard are consumer prod
ucts and' within the jurisdiction of the 
Commission.

E. Reference standards. Certain vol
untary .standards have been referenced 
in this Part 1201. The references pertain 
to the voluntary standards issued on the 
cited dates, and not to any prior or sub
sequent revisions. Revisions to those ref
erence standards wopld not be incorpo
rated into the standard unless the Com
mission amends the standard to incor
porate these revisions.

G. Metric conversions. This standard 
was developed using the English system 
of units. Metric equivalents have been 
included in the text of the standard for 
convenience. Metric equivalents have 
not been added to illustrations 1 through
5. The conversion factors to be used 
there are :

1 inch — 2.54 centimeters.
1 pound =  .4536 kilograms.
H. Elderly and handicapped. Section 

9(b) of the act, 15 U.S.C. 2058(b), as 
amended, requires the Commission to 
consider and take into account the spe
cial needs of elderly and handicapped 
persons to determine the extent to which 
such persons may be adversely affected 
by the standard. The Commission has
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done so and determined that no such 
adverse effect will result from the issu
ance of the standard, because it is una
ware of any situation where an elderly 
or handicapped person would sustain in
juries of greater severity because safety 
glazing had been present, or would be 
inconvenienced by the presence of safety 
glazing. To the extent that the elderly 
and handicapped may be likely to push 
on glazing to operate doors, their protec
tion would be the same or greater as 
other persons. m

I. Findings. Section 9(c) of the CPSA 
requires that prior to promulgating a 
consumer product safety rule the Com
mission shall consider, and shall make 
appropriate findings for inclusion in 
such a rule as to: (1) The degree and 
nature of the risk of injury the rule is 
designed to eliminate or reduce; (2) the 
approximate number of consumer prod
ucts, or types or classes thereof, subject 
to such rule; (3) the need of the public 
for the consumer products subject to 
such rule, and the probable effect of such 
rule upon the utility, cost, or availability 
of such products to meet such need; (4) 
any means of achieving the effect of the 
order while minimizing adverse effects 
on competition or disruption or disloca
tion of manufacturing and other com
mercial practices consistent with the 
public health and safety; (5) that the 
rule is reasonably necessary to eliminate 
or reduce an unreasonable risk associ
ated with such products; and (6) that 
the promulgation of the rule is in the 
public interest (15 U.S C. 2058(c)).

The findings required by section 9(c) 
of the act have been made by the Com
mission and are incorporated in § 1201.1 
below.

V. M iscellaneous

In response to a number of comments 
which were received suggesting editorial 
changes, and upon its own review, the 
Commission has made certain revisions 
in the final standard. Among these, 
changes are the following:

1. Wired glass and annealed glass have 
been added to the list of products in 
Table 1 of the final standard, with a 
notation that both are exempt from the 
environmental durability tests.

2. The definition of laminated glass 
contained in proposed § 1201.2(a) (12) 
has been modified to make it clear that 
laminated wired glass is to be considered 
laminated glass. (See § 1201.2(a) (13) of 
the final standard).

3. A compression tolerance of 10 per
cent to 15 percent has been added to 
§ 1201.4(b) (1) (v) and to Figure 3.

4. In proposed § 1201.2(a) (31), now set 
out at § 1201.2(a) (33), the term “ * * * 
properly tempered * * *” has been re
vised to “ * * * highly tempered * * 
and the term “granular pieces” has been 
revised to read “particles”.

5. The latter portion of proposed 
§ 1201.4(b) (1) (i) has been deleted be
ginning with “ * * * except that impact 
test frames * * *”  to reflect that the 
Commission will only use test frames 
manufactured to the specifications of the 
standard.

6. One commenter, the Plastic Safety 
Glazing Committee, recommended the 
deletion of the term “Accelerated” from 
the title heading of § 1201.4(d) (2) (ii) 
which is “Accelerated weathering test,” 
The Commission has not made this 
change because all of the testing specified 
in this section is, in fact, accelerated. 
Use of the term “accelerated” in this 
context is consistent with the practice 
of the National Bureau of Standards.

7. Proposed § 1201.4(e) (1) (i) (D), now 
set out as §§ 1201.4(e) (1) (iv) and (v), 
provides criteria for passing the impact 
test. It has been revised first to state 
more clearly that a specimen is con
sidered to pass the test if “The specimen 
does not remain within the subframe 
and no breakage is caused by the im- 
pactor” (§ 1201.4(e) (1) (iv )). This revi
sion covers those situations where the 
glazing material comes out of the frame 
upon impact. A new paragraph § 1201.4
■ (e) (1) (v) has been added, to provide the 
other criterion which was set out in pro
posed § 1201.4(e) (1) (D). The new para
graph states, “The specimen does not 
break.”

8. The definition of glazed panel, 
§ 1201.2(a) (10) (1), pertaining to glazed 
panels in residential buildings, has been 
revised so that the definition includes 
any panel whose nearest vertical edge is 
within 12 inches of the door rather than 
only the first panel. This change is con
sistent with the intent oL the Commis
sion to apply the standard to all glazed 
panels beginning within 12 inches of a 
door in residential buildings.

9. The labeling language of proposed 
§ 1201.5(c) has been revised to read 
“Glaze this side in” and now conforms 
with ANSI Z97.1-1975 entitled “Per
formance Specifications and Methods of 
Test for Safety Glazing Material Used in 
Buildings” , September 26,1975, approved 
and published by American National 
Standards Institute, Inc., 1430 Broadway, 
New York, New York 10018.

10. Definitions for “jalousie door” and 
“leaded glass” have been added as 
§§ 1201.2(a) (12) and (14), and in pro
posed § 1201.2(a) (25), now set out as 
§ 1201.2(a) (27), the definition of resi
dential buildings, has been revised to 
additionally include “ * * * any struc
ture which is attendant to, a part of, or 
appurtenant to” the buildings described 
in the definition. Other definitions have 
been renumbered as necessary.

11. In response to comments sub
mitted by Phenix Manufacturing Co. and 
Ford Motor Co., § 1201.1(b) has been 
revised to make clear that Part 1201 does 
not apply to glazing materials manu
factured on or before the effective date 
of the standard. However, architectural 
products enumerated in the standard 
that are manufactured after the effective 
date must incorporate glazing materials 
that comply with the standard.

Conclusion

Having considered the offeror’s sub
mission, the published proposal, the oral 
and written response to the proposal, and 
other relevant material, the Commis
sion issues the safety standard for archi

tectural glazing materials as set forth 
below;

Therefore, pursuant to provisions of 
the Consumer Product Safety Act (Sec. 
9(a), Pub. L. 92-573, 86 Stat. 1215; 15 
U.S.C. 2058(a)), a new Part 1201 is added 
to Title 16, Chapter II, Subchapter B, as 
follows:
Sec.
1201.1 Scope, application and findings.
1201.2 Definitions.
1201.3 General requirements.
1201.4 Test procedures.
1201.5 'Certification and labeling require

ments.
1201.6 Prohibited stockpiling.
1201.7 Effective date.

Authority: Secs. 2, 3, 7, 9, 14, 19, Pub. L. 
92-573, 86 Stat. 1212-17; (15 U.S.C. 2051, 2052, 
2056,2058,2063, 2068).
§ 1201.1 Scope, application and find

ings.
(a) Scope. This Part 1201, a consumer 

product safety standard, prescribes the 
safety requirements for glazing materials 
used or intended for use in any of the fol
lowing architectural products:

(1) Storm doors or combination doors.
(2) Doors.
(3) Bathtub doors and enclosures.
(4) Shower doors and enclosures.
(5) Glazed panels.
(6) Sliding glass doors (patio-type).

It also requires that these architectural 
products which incorporate glazing mate
rials be constructed with glazing mate
rials that meet the requirements of this 
part. The safety requirements are de
signed to reduce or eliminate unreason
able risks of death or serious injury to 
consumers when glazing material is 
broken by human contact.

(b) Application. This Part 1201 shall 
apply to glazing materials for use in the 
architectural products listed in para
graph (a) of this section and to those 
architectural products listed in para
graph (a) of this section if they are made 
with or incorporate glazing materials. 
The standard applies to glazing materials 
and architectural products incorporating 
glazing materials' that are produced or 
distributed for sale to or for the personal 
use, consumption or enjoyment of con
sumers in or around a permanent or 
temporary household or residence or in 
recreational, school, public, or other 
buildings or parts thereof. This Part 1201 
applies only to those glazing materials 
manufactured after the effective date of 
the standard; and to those architectural 
products identified in paragraph (a) of 
this section that ^re manufactured after 
the effective date of the standard. Thus, 
architectural products identified in para
graph (a) of this section manufactured 
after the effective date of the standard 
must incorporate glazing materials that 
comply with the standard. For purposes 
of this standard, fabricators and persons 
who assemble glazed panels are consid
ered to be manufacturers of the archi
tectural products listed in paragraph (a) 
of this section. Architectural glazing 
materials used in the products listed in 
paragraph (a) of this section and used 
in mobile homes are not subject to the
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provisions of this Part 1201. While this 
Part 1201 prescribes a test method to 
determine whether glazing materials sub
ject to this Part 1201 standard meet the 
requirements of the standard, the stand
ard itself does not require that a manu
facturer'test any glazing materials or 
products subject to the standard. All 
obligations of manufacturers to perform 
testing are imposed by section 14 of the 
Consumer Product Safety Act and certi
fication regulations which will be estab
lished by a separate rulemaking proceed-, 
ing. However, the Commission intends 
to use the test procedures set forth in this 
Part 1201 to determine whether mate
rials and products subject to the stand
ard meet the requirements of the stand
ard.

(c) Exemptions. The following prod
ucts, materials and uses are exempt from 
this Part 1201:

(1) Wired glass used in doors or other 
assemblies to retard the passage of fire, 
where such door or assembly is required 
by a federal, state, local or municipal 
fire ordinance, except that this exemp
tion shall terminate on January 6, 1980.

(2) Louvers of jalousie doors;
(3) Openings in doors through which a 

3 inch diameter sphere is unable to pass ;
(4) Leaded glass panels where no indi

vidual piece of glass has an area greater 
than 30 square inches;

(5) Glazing materials used as curved 
glazed panels in revolving doors;
, (6> Commercial refrigerated cabinet 
glazed doors.

(d) Findings— (1) The degree and na
ture of the risk of injury the rule is de
signed to eliminate or reduce. The Com
mission finds that the nature of the risks 
of injury this standard is designed to 
eliminate or reduce are as follows:

(i) Lacerations, contusions, abrasions, 
and other injury or death resulting from 
walking or running into glazed doors or 
sliding glass doors believed to be open or 
glazed panels mistaken as a means of 
ingress or egress, or pushing against glaz
ing material in doors or glazed panels 
in an attempt to open a door.

(ii) Lacerations, contusions, abrasions, 
and other injury or death resulting from 
accidentally falling into or through 
glazed doors, sliding glass doors, glazed 
panels, bathtub doors and enclosures and 
shower doors and enclosures.

<iii) Lacerations, contusions, abra
sions, and other injury or death resulting 
from the act of installing, replacing, stor
ing or otherwise manipulating glazing 
material in doors, sliding glass doors, 
glazed panels, bathtub doors and enclo
sures and shower doors and enclosures, or 
from broken glazing material in doors, 
sliding glass doors, glazed panels, bath
tub doors and enclosures and shower 
doors and enclosures. The Commission 
estimates that 73,000 injuries associated 
with architectural glazing materials in 
the architectural products within the 
scope of this standard were treated in 
hospital emergency rooms during 1975, 
and that about 2,400 of these injuries re
quired the patients to be hospitalized. 
Extrapolating to total injuries in the 
United States the Commission further
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estimates that approximately 190,000 in- nor completely uniform among states, 
juries were associated with architec- Annual markets for the architectural 
tural glazing products covered by this products which incorporate glazing ma- 
standard. Although injuries occur at any terial and that are within the scope of 
age, children aged 14 and under appear the standard have been estimated by the 
to be at particular risk of injury since Commission in terms of square feet of 
as a group they represent approximately glazed area and number of units. The 
half the injuries while comprising less market for glazing material incorpo- 
than 30 percent of the population. Lac- rated in products within the scope of the 
erations are the most common injuries standard was estimated to be 234.8 mil- 
associated with architectural glazing ma- lion square feet in 1975. These figures are 
terials and account for 72 percent to 93 discussed in the Economic Impact State- 
percent of the injuries associated with ment, pp. 3-7, and Appendix A to the
the architectural products identified in 
paragraph (a) of this section. These lac- 
erative injuries span a broad spectrum 
of severity and extent of body part af
fected. During 1975, an estimated 200 in
juries were treated in emergency rooms 
for lacerations over 25 to 50 percent of 
the victims’ bodies and over 7,000 per
sons were treated for lacerations to the 
head or face. On the basis of all injury 
information available to the Commission, 
it is apparent that the severity of the in
juries associated with architectural glaz
ing materials ranges from minor cuts to 
damage to tendons, nerves, muscles, and 
blood vessels resulting in extensive sur
gery. Peripheral nerve injuries result in 
varying degrees of loss in sensation and 
motion which may never be restored 
completely. Tendon and muscle injuries 
may involve loss of movement. Some vic
tims of architectural glazing material in
cidents are disfigured, and sustain emo
tional trauma as well. Severing of ar
teries and veins has led to death. One 
way of quantifying the extent of the pub
lic health problem relating to injuries 
associated with products is to estimate 
the total number of disability days re
sulting from the injuries. Using average 
days of restricted activity by age for 
specific injuries and body parts (Vital 
and Health Statistics, Series 10, Number 
57, National Center for Health Statistics, 
U.S. Department of Health, Education, 
and Welfare), it is estimated that about
230,000 days of restricted activity resulted 
from injuries associated with architec
tural products which were treated in 
emergency rooms alone.

(2) The approximate number of con
sumer products, or types or classes there
of, subject to the standard. The types of 
glazing materials affected by or subject 
to the standard are laminated glass, tem
pered glass, wired glass, organic-coated 
glass, annealed glass, and plastics. Ar
chitectural products that incorporate the 
aforementioned glazing materials that 
are also affected by or subject to the 
standard are: storm doors or combina
tion doors, doors, bathtub doors and en
closures, shower doors and enclosures, 
glazed panels and sliding glass doors 
(patio-type) (see paragraph (a) of this 
section). The Commission has estimated 
that 13 to 16 percent of the total market 
for glazing material incorporated in 
products within the scope of the stand
ard will be affected by the standard. Most 
of the glazing subject to the standard is 
currently covered by state safety glazing 
legislation. To date, more than 30 states 
have enacted safety glazing legislation, 
but this legislation is neither consistent

Economic Impact Statement, pp. 18-30, 
which are available for review in the Of
fice of the Secretary of the Commission, 
Washington, D.C. 20207.

(3) The need of the public for the ar
chitectural glazing material and prod
ucts incorporating that glazing material 
subject to the standard, and the probable 
effect of the standard upon the utility, 
cost or availability of those products to 
meet the need of the public— (i) The 
need of the public for the architectural 
glazing materials and products incorpo
rating that glazing material. The need of 
the public for architectural products 
within the scope of the standard incor
porating glazing material is substantial 
since these products serve such func
tions as transmission of light, visual, 
communication, protection from weather, 
ventilation, and indoor climate control, 
and since reasonable substitutes for these 
products do not exist as a group. Each 
of the types of glazing material subject 
to the standard has individual proper
ties which meet public needs, although 
one type of glazing material is often an 
acceptable substitute for another.

(ii) Probable effect of the standard 
upon the cost of architectural glazing 
materials and architectural products in
corporating the glazing material to meet 
the need of the public for the products. 
The probable cost effects of the standard 
for architectural glazing materials are 
listed below.

(A) The cost impact of the standard 
on consumers will be concentrated in 
those states with no present state safety 
glazing legislation. In those states, the 
average increase in cost per housing start 
resulting from the standard is estimated 
to range from $30 to $50, or approxi
mately one-tenth of one percent of the 
price of a typical new house; and the 
cost for residential remodeling and re
placement is expected to be in the range 
of $0.25 to $0.30 per household annually.

(B) The increased cost of glazing ma
terial for nonresidential uses will be paid 
ultimately by consumers through higher 
prices of goods and services. Generally, 
the increased cost of glazing is not passed 
to consumers immediately, but is spread 
over the life of the nonresidential struc
ture. Therefore, the increased cost to 
consumers for glazing material in non
residential structures will probably rise 
slowly over time to an annual level of 
approximately $1.10 per household in 
states with no safety glazing legislation 
and $0.20 to $0.50 per household in the 
other states. In many of the states with 
state regulations, the impact of the 
standard on residential construction and 
new housing prices will be near zero,
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since most of the glazing is currently 
covered by the state glazing legislation.

CC) The probable effect of the stand
ard on the various glazing materials 
within the scope of the standard will dif
fer. The retail price of laminated glass 
used in some Category n  applications will 
probably Increase by 10 to 15 percent per 
square foot. The incremental cost to con
sumers for ungraded laminated glass is 
estimated to be approximately $0.14 per 
household, annually. The cost to con
sumers for tempered glass, organic- 
coated glass, and plastics is not expected 
to increase because of the standard. In
formation available to the Commission 
indicates that the technology needed for 
producing wired glass which can comply 
with the standard is not readily available. 
See Appendix A of the Economic Impact 
Statement, pp. 45-56, for the incremental 
cost calculation by product category and 
application.

(iii) Probable effect of the standard 
upon the utility of architectural glazing 
materials and architectural products in
corporating the glazing materials to meet 
the need of the public for the products. 
The probable effect of the standard in 
regard to the utility of architectural glaz
ing materials and the architectural prod
ucts incorporating glazing material 
should be to increase the utility of the 
products. The basic effect of the stand
ard would be the substitution of certain 
safer glazing materials for annealed glass 
in certain architectural products. The 
Commission believes that such a substi
tution would increase utility for most 
consumers because of the usually in
creased durability of the glazing mate
rial that complies with the Commission's 
standard, and the knowledge that the 
product incorporating the glazing mate
rial is safer. There will be disutility for 
those consumers who prefer non-comply
ing wired glass and organic-coated glass 
when these materials become unavaila
ble for certain applications due to their 
likely inability to comply with the stand-; 
ard. However, the share of the glazing 
material market claimed by organic- 
coated and wired glass is small.

(iv) Probable effect of the standard 
upon the availability of architectural 
glazing materials and architectural prod
ucts incorporating the glazing materials 
to meet the need of the public for the 
products. The Commission finds that the 
proposed standard should not have im
pacts of significant magnitude on the 
availability of architectural products 
within the scope of the standard, since 
domestic production capacity appears to 
be sufficient to handle any increased de
mand for glazing material to be used in 
those products. In addition, an increased 
demand for raw materials necessary to 
manufacture glazing materials that com
ply with the standard will be small in 
comparison to the volume of raw mate
rials currently used for glazing for the 
products that will be subject to the 
standard. Furthermore, no major change 
in demand for the architectural products 
subject to the standard incorporating 
glazing materials which would affect 
production is expected. The Commission 
finds that, in the absence of technologi

cal advances, certain glazing materials 
will no longer be available for particular 
applications. Unless technological ad
vances are made, wired glass will be un
available for use in the architectural 
products within the scope of the standard 
with the exception of fire door applica
tions where special provisions of the 
standard apply. Similarly, organic-coated 
glass which has the film applied to an
nealed glass at the factory may no longer 
be available for Category II products due 
to an inability to pass those impact test 
provisions of the standard. The availa
bility of glass replacement glazing in res
idential applications may be reduced, 
since plastic glazing often will be the only 
economical material available to con
sumers when immediate replacement is 
needed.

(4) Any means of achieving the ob
jectives of the standard while minimizing 
adverse effects on competition or disrup
tion or dislocation of manufacturing and 
other commercial practices consistent 
with the public health and safety. The 
Commission has considered other means 
of achieving the objective of the stand
ard, but has found none that it believes 
would have fewer adverse effects on com
petition or that would cause, less disrup
tion or dislocation of manufacturing and 
other commerical practices, consistent 
with the public health and safety. For 
the glazing industry in general, the dis
ruptions and dislocations of existing 
manufacturing and commercial practices 
due to the standard are expected to be 
minor. However, it is possible that indi
vidual segments of the glazing materials 
industry are likely to be adversely af
fected by the standard. Specifically, 
there- is likely to be disruption to the 
wmed glass market, the organic-coated 
glass market and, to a lesser extent, to 
the laminated glass market. Manufac
turers of wired glass will face a serious 
problem because technological improve
ments in the product will need to be made 
before wired glass can be used in Cate
gory I applications and because it prob
ably will not be usable at all in Category 
n  applications (see § 1201.2(a) (3) and
(4) of the standard), since there appears 
to be little prospect at this time of devel
oping a wired glass product capable of 
withstanding the Category H 400 foot 
pound impact test prescribed in § 1201.4 
of the standard. Laminated glass cur
rently used for Category I applications 
can meet the 150 foot pound impact test 
requirements, but not all laminated glass 
currently used for Category II applica
tions can meet the 400 foot pound impact 
test requirements. The price increase for 
technologically upgrading laminated 
glass will be borne by consumers. The 
Commission believes, however, that the 
competitive impact of the proposed 
changes would not severely weaken the 
position of laminated glass in the market 
place. The wired glass, organic-coated 
glass, and laminated glass markets af
fected by the standard are small in re
lation to the entire industry. The stand
ard is not expected to have an appreci
able impact on foreign or domestic com
petition. Increased competition is •*-

pected between primary glass temperers 
and regional temperers, with primary 
temperers taking an increased share of 
the original storm door, sliding door, 
bathtub enclosure and shower door mar
kets. Sales of nonresidential glazing, for 
major nonresidential buildings will re
main with the primary glass companies. 
The regional temperers are expected to 
handle almost all the tempering of glaz
ing for smaller nonresidential buildings. 
Thus, they will gain some of this market 
at the expense of local dealers and dis
tributors. However, the distributors and 
dealers probably will operate as order 
takers for the smallest jobs. It is expected 
that glazing distibutors and dealers will 
experience reduced market shares in both 
the residential and nonresidential new 
glazing markets. This will occur as a re
sult of the transfer of business to the 
primary glass manufacturers and re
gional temperers, since tempered glass 
must be produced to size and it is not 
feasible to keep in inventory all sizes 
which might be needed.

(5) Summary finding. The Commission 
finds that there are unreasonable risks 
of injury associated with architectural 
glazing materials used in the architec
tural products listed in paragraph (a) of 
this section. In assessing the question of 
whether unreasonable risks of injury or 
injury potential are associated with 
architectural glazing materials, the Com
mission has balanced the degree, nature 
and frequency of injury against the 
potential effect of the standard on the 
ability of architectural glazing materials 
to meet the need of the public and the ef
fect of the standard on the cost, utility, 
and availability of architectural glazing 
materials to meet that need. The Com
mission finds that this standard, includ
ing its effective date, is reasonably neces
sary to eliminate or reduce the unreason
able risks of injury associated with archi
tectural glazing materials and that pro
mulgation of the standard is in the public ’ 
interest.
§ 1201.2 Definitions.

(a) As used in this Part 1201 :
(1) “Annealed glass” means glass that 

has been subjected to a slow, controlled 
cooling process dining manufacture to 
control residual stresses so that it can 
be cut or subjected to other fabrication. 
Regular polished plate, float, sheet, 
rolled, and some patterned surface 
glasses are examples of annealed glass.

(2) “Bathtub doors and enclosures” 
means assemblies of panels and/or doors 
that are installed on the lip of or im
mediately surrounding a bathtub.

(3) “Category I products” means any 
of the following architectural products:

(i) '  Storm doors or combination doors 
that contain no single piece of glazing 
material greater than 9 square feet (0.83 
square meters) in surface area of one 
side of the piece of glazing material.

(ii) Doors that contain no single piece 
of glazing material greater than 9 square 
feet (0.83 square meters) in surface area 
of one side of the piece of glazing 
material.

(iii) Glazed panels that contain no 
single piece of glazing material greater
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than 9 square feet (0.83 square meters)
In surface area of one side of the piece of 
glazing material.

(4) “Category n  products” means any 
of the following architectural products:

(i) Shower doors and enclosures.
(ii) Bathtub doors and enclosures.
<iii) Sliding glass doors (patio type) .
(iv) Storm doors or combination doors 

that contain any piece of glazing ma
terial greater than 9 square feet (0.83 
square meters) in surface area of one 
side of the piece of glazing material.

(v) Doors that contain any piece of 
glazing material greater than 9 square 
feet (0.83 square meters) in surface area 
of one side of the piece of glazing 
material.

(vi) Glazed panels that contain any 
piece of glazing material greater than 9 
square feet (0.83 square meters) in sur
face area of one side of the piece of glaz
ing material.

(5) “Distributor” means a person tq 
whom a consumer product is delivered or 
sold for purposes of distribution in com
merce, including persons cutting glazing 
material to size, except that such term 
does not include a manufacturer or re
tailer of such product.

(6) “Distribution in commerce” means 
to sell in commerce, to introduce or de
liver for introduction into commerce, or 
to hold for sale or distribution after in
troduction into commerce.

(7) “Door” means an assembly that 
is installed in an interior or exterior wall; 
that is movable in a sliding, pivoting, 
hinged, or revolving manner of move
ment; and that is used by consumers to 
produce or close off an opening for use as 
a means of human passage.

(8) “Fabricator” means any person 
who assembles or otherwise incorporates 
glazing materials into an architectural 
product listed in § 1201.1(a). A fabrica
tor is considered a manufacturer as de
fined in paragraph (a) (16) of this sec
tion.

(9) “Glass” means a hard, brittle, 
amorphous substance produced by fusion, 
usually consisting of mutually dissolved 
silica and silicates that also contains 
sods and lime. It may be transparent, 
translucent, or opaque.

(10) “Glazed panel” means a glazing 
material used in any building listed in 
§ 1201.1(b) that is:

(i) In residential buildings, any piece 
of operable or nonoperable glazing ma
terial adjacent to a door whose nearest 
vertical edge is within 12 inches (31 cen
timeters) from the door in a closed posi
tion, and whose bottom edge is below the 
level of the top of the door; or

(11) In all buildings other than resi
dential buildings, any piece of operable 
or nonoperable glazing material adjacent 
to a door whose nearest vertical edge is 
within 48 inches (1.2 meters) from the 
door in a closed position and whose bot
tom edge is below the level of the top of 
the door; or

(iii) In all buildings other than resi
dential buildings, all panes not described 
in paragraph (a) (10) (ii) of this section 
where:

(A) The lowest edge of the glazing ma
terial is less than 18 inches (46 centi
meters) above any floor or any walking 
surface; and

(B) The exposed glazing material in 
such panel exceeds 9 square feet (Ó.3 
square meters); and

(C) There is a walking surface on both 
sides, either of which is within 36 inches 
(92 centimeters) of such panel and the 
horizontal planes of such walking sur
faces are within 12 inches (31 centime
ters) of each other.

(iv) Not included in the definition of 
glazed panels are:

(A) Panels where an Intervening In
terior permanent wall is between the 
door and the panel (s) described in para
graph (a) (10) (ii) of this section;
. (B) Panels described in paragraph (a) 
(10) (iii) of this section that have a hor
izontal member such as a piece of the 
framing or permanent chair rail no less 
than iy2 inches (4 centimeters) in width, 
which is located between 24 and 36 inches 
(61 and 91 centimeters) above the walk
ing surface.

(11) “Glazing material” means plas
tics, glass, including annealed glass, or- 
ganic-coated glass, tempered glass, lami
nated glass, wired glass; or combinations 
thereof where these are used:

(i) In openings through the architec
tural products listed in § 1201.1(a), or

(ii) As the architectural products 
themselves, e.g. glazed panels or un
framed doors.

(12) “Jalousie door” means a door (as 
“door” is defined in paragraph (a) (7) 
of this section) having an opening glazed 
with operable, overlapping louvers. Each 
louver is one of a series of overlapping 
pieces of glazing material designed to 
admit ventilation and light but exclude 
rain and is typically operated by a crank 
and gear mechanism.

(13) “Laminated glass” means glazing 
material composed of two or more pieces 
of glass, each piece being either tempered 
glass, heat strengthened glass, annealed 
glass or wired glass, bonded to an inter
vening layer or layers of resilient plastic 
material.

(14) “Leaded glass” means a decorative 
composite glazing material made of in
dividual pieces of glass whose circumfer
ence is enclosed by lengths of durable 
metal such as lead or zinc and the pieces 
of glass are completely held together and 
supported by such metal.

(15) “Manufacture” means to manu
facture, produce or assemble).

(16) “Manufacturer” means any per
son who manufactures, fabricates or im
ports a glazing material or architectural 
product listed in § 1201.1(a) that incor
porates glazing material.

(17) “Mirror” means a treated, pol
ished or smooth glazing material that 
forms images by the reflection of light.

(18) “Mobile home” means a struc
ture transportable in one or more sec
tions, which is eight body feet (2.4 body 
meters) or more in width and is thirty- 
two body feet (9.7 body meters) or more 
in length, and which is built on a perma
nent chassis and designed to be used as 
a dwelling with or without a permanent

foundation when connected to the re
quired utilities.

(19) “Other buildings or parts thereof” 
means buildings or parts thereof (other 
than residential, school, public, or recre
ational buildings) in which all or part 
of the building is open to the public with 
or without specific invitation. Included 
are buildings or parts thereof such as 
banks and recreational or retail facilities 
in a building and multiuse buildings that 
contain residential units.

(20) “Organic-eoated glass” means a 
glazing material consisting of a piece of 
glass, coated and bonded on one or both 
sides with an applied polymeric coating, 
sheeting, or film.

(21) “Patio door” (See “sliding glass 
doors (patio-type)” in paragraph (a) 
(31) of this section).

(22) “Permanent label” means a label 
that will remain permanently legible and 
visible after installation of the glazing 
material and that would be destroyed in 
attempts to remove it from the glazing 
material and includes (but is not limited 
to) sandblast, acid etch, hot-stamp, and 
destructible polyester labels.

(23) “Plastic” means a single sheet of 
organic glazing material, a combination 
of two or more such sheets laminated or 
coextruded together, or a combination of 
such sheets and reinforcement material 
in the form of fiber or flakes.

(24) “Private labeler” means an owner 
of a brand or trademark on the label of 
a consumer product which bears a pri
vate label, and includes any fabricator, 
distributor, or installer who cuts certified 
and permanently labeled glazing mate
rials into smaller pieces.

(25) “Public building” means a build
ing of public assembly or meeting includ
ing (but not limited to) a museum, place 
of worship, or restaurant.

(26) “Recreational building” means a 
building used for recreational purposes 
including (but not limited to) a theater, 
stadium, gymnasium, amusement park 
building or library.

(27) “ Residential building” means a 
building, permanent or temporary, such 
as a single or multifamily residence, in
cluding (but not limited to) a house, 
apartment building, lodging home, dor
mitory, hotel, motel, hospital, sanitarium, 
and nursing home, used as a dwelling for 
one or more persons or families and any 
structure which is attached to, a part of, 
or appurtenant to such a building. Pub
lic areas of all residential buildings, such 
as lobbies and other common facilities, 
are included within the definition of 
“other buildings or parts thereof” in 
paragraph (a) (19) of this section. For 
purposes of this Part 1201, a mobile home 
as defined in paragraph (a) (18) of this 
section is not considered to be a residen
tial building.

(28) “Retailer” means a person to 
whom a consumer product is delivered or 
sold for purposes of sale or distribution 
by such person to a consumer; the term 
retailer includes a person who cuts glaz
ing material to size for consumers.

(29) “School building” means a build
ing designed primarily for the conduct of 
educational instruction and includes the
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classrooms, libraries, administrative of
fices, auditoriums, eating and sanitary 
facilities, stadiums, gymnasiums and all 
other structures associated with such 
buildings.

(30) “Shower door and enclosure” 
means an assembly of one or more panels 
installed to form all or part of the wall 
and or door of a shower stall.

(31) “Sliding glass door (patio-type)” 
means an assembly of one or more panels, 
at least one of which is suitably movable 
for use as a means of human ingress or 
egress. The term includes the nonmova
ble and movable panels of such assembly.

(32) “Storm door (or combination 
door) ” means a movable assembly, used 
in tandem with an exterior door to pro
tect the exterior door against weather 
elements and/or to improve indoor 
climate control.

(33) “Tempered glass” means a piece 
of specially heat treated or chemically 
treated glass that cannot be cut, drilled, 
ground, or polished after treatment 
without fracture. When fractured at any 
point, if highly tempered, the entire 
piece breaks into small particles.

(34) “Wired glass”  means a single 
piece of annealed glass that contains wire 
embedded in the body of the glass.

(35) “Commission” means the Con
sumer Product Safety Commission.

(b) Definitions given in the Consumer 
Product Safety Act, and not repeated in 
this section, are applicable to this Part 
1201.

(c) Test methods and recommended 
practices published by the American So
ciety for Testing and Materials (ASTM), 
and referred to in this Part 1201, are 
hereby incorporated by reference into 
this Part 1201.1
§ 1201:3 General requirements.

(a) All glazing materials to which this 
standard applies, as described in § 1201.1, 
shall meet the impact and environmen
tal test requirements in § 1201.4, and 
shall be labeled by manufacturers in ac
cordance with 1 1201.5.

(b) Glazing materialsused in architec
tural products not listed in § 1201.1(a) 
are not subject to this Part 120f.
§1201.4 Test procedures.

(a) Types of tests— (1) Impact test. 
Specimens shall be struck as prescribed 
by paragraph (d) (1) of this section using 
equipment specified by paragraphs (b) 
(1) and (2) of this section. Results of the 
impact test are to be interpreted in ac
cordance with paragraph (e) (1) of this 
section. The test specimens shall be se
lected in accordance with paragraph (c) 
(1) and (2) of this section.

(2) Accelerated environmental dura
bility tests. Each specimen cf glazing ma
terial subject to this Part 1201 shall be

1 ASTM test methods and recommended 
practices are approved by, published by, and 
available for purchase from the American 
Society for Testing and Materials, 1916 Race 
Street, Philadelphia, Pennsylvania 19103.

tested in accordance with the accelerated glass, wired glass, and annealed glass are 
tests referenced in table 1, “Accelerated not required to be subjected to the ac- 
Tests”  of this section. However, tempered celerated environmental durability tests.

T a b l e  1.—Accelerated tests (applicable paragraphs)

Glazing material Specimen Test equipment Exposure Criteria for passing

Laminated glass... See. 1201.4 (c)(1) and (c)(3)(i).
Organic-coated Sec. 1201.4 (c)(1) andglass. (c)(3)(H) (B).
Plastics...............  Sec. 1201.4 (c)(1) and

(e)(3)(ii)(A).
Plastics (indoor)__Sec. 120L4 (c)(1) and(c)(3) (Hi).
Tempered glass__ Exempt____________
Wired glass_________ do_____—_____
Annealed glass__ ____ do.....-------------

Sec. 1201.4(b)(3)(i) Sec. 1201.4(d)(2)(i)_._. Sec. 1201.4(e)(2)(ih
See. 1201.4(b) (3) (ii).„. Sec. 1201.4(d)(2)(H) Sec'. 1201.4(e)(2) (iff 

(B). (B).
Sec. 1201.4(b) (3)01)__ Sec. 1201.4(d)(2)(H) Sec.T201.4(e)(2)ai>(A). (A).
Sec. 1201.4(b) (3) (Hi)._ Sec. 1201.4(d) (2) (Hi)__Sec. 1201.4(e) (2)(li)

(C).
Exempt-----------------Exempt_______ i ___ Exempt;
___ do________________ do_____ ;______  Do.

(3) Separate testing is required for dif
ferent glazing materials or for differ
ences within a type of glazing material 
that could noticeably affect performance 
in the impact or environmental durability 
tests. Such differences could include (but 
are not limited to ) : Nominal thickness 
or thicknesses, method of manufacture 
(in appropriate cases), types and 
amounts of additives, and composition 
of base materials and adhesives.

(b) Test equipment— (1) Impact test 
frame and subframe. (See figures 1, 2, 3, 
and 4.) (i) The impact test frame shall 
be constructed to minimize movement 
and deflection of its members during 
testing. For this purpose, the structural 
framing and bracing members shall be 
steel angles 3 inches by 5 inches by *4 
inch (7.7 centimeters by 12.7 centi
meters by 0.7 centimeters) or other sec
tions and materials of equal or greater 
rigidity.

(ii) The structural framing shall be 
welded or securely bolt«! at the corners 
and braced by one of the alternate 
methods shown in figure 1 and shall^be 
securely bolted to the floor.

(iii) The subframe for securing the 
test specimen on all four edges shall be 
reinforced at each corner. The material 
is shown as wood in figure 3, but other 
materials may be used provided the test 
specimen will contact only the neoprene 
strips.

(iv) Any reasonable means may be 
used to secure the subframe to the test 
frame so long as the mounting is secure 
and the pressure on the glazing in the 
subframe is not significantly altered 
when the subframe is removed.

(v) Pressures on the test specimen shall 
be controlled, and the compression of the 
neQprene strips shall be between 10 and 
15 percent of the original thickness of 
the neoprene. Securing methods such as 
wing bolts and clamps shall be uniformly 
spaced no greater than 18 inches (45 
centimeters) apart with no fewer than 
two on any edge. To limit the compres
sion of the neoprene and prevent distor
tion of the subframe, metal shims of an 
appropriate thickness shall be used as 
shown In figures 3 and 4.

(2) Impactor. (i) The impactor shall 
be a leather punching bag as shown in 
figure 5 of this section. The bag shall be 
filled with No. 7 y2 chilled lead shot to a

total weight of completed assembly be
fore taping, as shown in figure 5, of 100 
pounds ±4  ounces (45.36±0.11 kilo
grams) . H ie rubber bladder shall be left 
in place and filled through a hole cut 
into the upper part. After filling the rub
ber bladder, the top should be either 
twisted around the threaded metal rod 
below the metal sleeve or pulled over the 
metal sleeve and tied with, a cord or 
leather thong. Note that the hanging 
strap must be removed. The bag should 
be laced in the normal manner. The exte
rior of the bag shall be completely cov
ered by lA inch (1.3 centimeters) wide 
glass filament reinforced pressure sensi
tive tape. (Figure 5).

(ii) The impactor shall be supported 
as shown in figure 2. Provisions shall be 
made for raising the impactor to drop 
heights of up to 48 inches (1.22 meters). 
At its release it shall have been supported 
so that the pin going through its center 
was in line with the steel cable. The im
pactor shall not wobble or oscillate after 
its release.

(3) Environmental durability test 
equipment— (i) Boil testi Two containers 
of water shall be provided with means 
to maintain one at 150° ±5° F (66° ±2° 
C) and the second at a slow boil at 
atmospheric pressure. The containers 
shall be large enough to accept a rack 
holding three specimens, each 12 inches 
(30 centimeters) square, of the glazing 
material in a vertical position. The rack 
shall be positioned so that each specimen 
is surrounded by at least one inch (2.5 
centimeters) of water.

(ii) Simulated weathering test. The 
equipment shall be a xenon arc (water- 
cooled) Weather-Ometer employing a 
lamp rated at 6500 watts and automatic 
light monitoring and control systems. 
Borosilicate inner and outer filters shall 
be used. An appropriate water spray cycle 
shall be used. Operating procedures shall 
be in accordance with ASTM G 26-70, 
“ Standard Recommended Practice for 
Operating Light- and Water-Exposure 
Apparatus (Xenon-Arc Type) for Expo
sure of Nonmetallic Materials,” April 13, 
1970, as augmented for plastics by ASTM 
D 2565-70, “Standard Recommended 
Practice for Operating Xenon-Arc Type 
(Water-Cooled) Light- and Water-Ex
posure Apparatus for Exposure of Plas
tics,” Procedure B, June 12, 1970.
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<111) Indoor aging test. A test cham
ber large enough to contain four speci
mens of size used in the impact test (see 
paragraph (c) (2) of this section) shall 
be used. Hangers shall be provided to 
support the specimens vertically with a 
minimum of 4 inches (11 centimeters) of 
separation for air circulation. The cham
ber shall be capable of maintaining 140° 
F (60° C) at 95 percent relative humidity 
during testing.

(c) Test specimens— (1) Condition of 
specimens. All specimens shall be tested 
as supplied by the manufacturer, follow
ing removal of any temporary protective 
masking materials. No tests shall be com
menced before the specimens have been 
stored in the laboratory for 4 hours. 
Specimens shall be arranged to permit 
free circulation of air to all surfaces dur
ing this period.

(2) Impact specimens. Impact speci
mens shall be of the largest size manu
factured up to a maximum width of 34 
inches (86 centimeters) and a maximum 
height of 76 inches (1.9 meters). Speci
mens shall be tested for each nominal 
thickness offered by the manufacturer.

(3) Environmental durability spec
imens— (i) Boil test. Three pieces 12 
inches by 12 inches (30 centimeters by 30 
centimeters) with nominal thickness 
identical to those'submitted for the im
pact test shall be used.

(ii) Weathering. tests— (A) Plastics. 
Not less than 10 plastic specimens Vz 
inches by 5 inches (1.3 centimeters by 
12.7 centimeters) by nominal thickness 
identical to those submitted for the im
pact test shall be used.

(B) Organic-coated glass— (1) Orien
tation specified. Six organic-coated glass 
specimens 2 inches by 6 inches (5 cen
timeters by 15 centimeters) by nominal 
thickness identical to those submitted for 
the impact test shall be used.

(2) Orientation unspecified. Nine or
ganic-coated glass specimens, 2 inches by 
6 inches (5 centimeters by 15 centime- 
tern) by nominal thickness identical to 
those submitted for the impact test shall 
be used except that when the glazing 
material is symmetric across its thick
ness, six specimens may be used.

(iii) Indoor service. Four additional 
samples identical to those submitted for 
the impact test.

(d) Test procedures— (1) Impact test 
procedure. Each specimen shall be struck 
within 2 inches (5 centimeters) of its 
geometric center with the impactor 
dropped from a single height, designated 
according to the product category. Speci
mens for Category I shall be impacted 
one time from a drop height of 18 to 18% 
inches (458 to 470 millimeters). Speci
mens for Category n  shall be impacted 
one time from drop height of 48 to 48% 
inches (1.22 to 1.23 meters). For all speci
mens that are not symmetric from sur
face to surface, an equal number of speci
mens shall be impacted on each side. For 
glazing materials which will be evaluated 
by paragraph (e) (1) (iii) of this sec
tion, this impact test procedure is not 
required.

(2) Environmental durability test pro
cedures— (i) Boil test. The specimens 
shall be immersed in the 150° F (66° C)
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water for 3 minutes. They shall then be 
quickly removed and immersed in the 
boiling water and left there for 2 hours. 
The specimens shall then be removed, 
cooled, and dried for examination as spe
cified in § 1201.4(e) (2) (i) of this 
standard.

(ii) Accelerated weathering test. The 
specimens shall be retained in the Wea- 
ther-Ometer (paragraph (b)(3 )(h ) of 
this section) for a period of 1200±1 
hours, and exposed to a radiant flux of 
50 microwatts per square centimeter (12 
calories per second per square centime
ter) while monitoring at a wavelength of 
340 nanometers.

(A) Plastics. Five of the specimens 
shall be exposed to radiation and five 
shall be kept in darkness at 73° F (23° C) 
for use as controls.

(B) Organic-coated glass— (i) Orien
tation specified. Three specimens shall be 
mounted with the surface that is in
tended to be oriented indoors faced away 
from the radiation source; the other 
three specimens shall be kept in dark
ness at 73° F (23° C) for use as controls. 
Materials so tested shall be labeled ac
cording to § 1201.5(c) of this Part 1201.

(2) Orientation unspecified. Three 
specimens shall be mounted with one of 
the surfaces toward the radiation; three 
specimens shall .be mounted with the 
other surface toward the radiation, and 
three specimens shall be kept in dark-* 
ness at 73° F (23° C) for use as controls. 
When the glazing material is symmetric 
across its thickness, three specimens 
shall be irradiated.

(iii) Indoor aging test. The specimens 
shall be hung in the test chamber for 10 
complete cycles (480 hours). The proce
dure shall be in accordance with proce
dure A of ASTM D 756-56, “Test for 
Resistance of Plastics to Accelerated 
Service Conditioning,” September 10, 
1956, (Reapproved 1971) except that dur
ing the humid phase of the cycle the 
relative humidity shall be maintained at 
95 percent.

(e) Interpretation of results—(1) Im
pact test. A glazing material may be 
qualified for use in both Category I and 
Category II products if it meets the im
pact requirements for Category II. A 
glazing material shall be judged to pass 
the impact test if the specimen tested 
meets any one of the criteria listed in 
paragraphs (e)(1) (i) through (v) of 
this section:

(i) When breakage occurs (numerous 
cracks and fissures may occur) no open
ing shall develop in the test sample 
through which a 3 inch (76 millimeter) 
diameter solid steel sphere, weighing 4 
pounds ± 3  oz (1.81±0.08 kilograms), 
passes when placed (not dropped) in the 
opening and permitted to remain for a 
period of one second. For this criterion, 
the sample after being impacted shall be 
placed, while remaining in the subframe, 
in a horizontal, impact side up position 
with a minimum of one foot (31 cen
timeters) of free space immediately be
neath the specimen.

(ii) When breakage occurs, what ap
pear to be the 10 largest particles shall 
be selected within 5 minutes subsequent 
to the test and shall weigh no more than

the equivalent weight of 10 square 
inches (64 sqüare centimeters) of the 
original specimen. For the purposes of 
this section “particle” means a portion of 
a broken test specimen which is deter
mined by identifying the smallest pos- 
siblè perimeter around all points in the 
portion of the broken test specimen, al
ways passing along cracks or exposed 
surfaces.

(iii) The specimen has:
(A) a modulus of elasticity less than

750,000 psi (5,170 megapascal) when 
measured by ASTM D 790-71, “Stand
ard Method of Test for Flexural Proper
ties of Plastics,” Ôètober 29, 1971, and

(B) a Rockwell hardness (M or R 
scale) less than 140 when measured by 
ASTM D 785-65 (Reapproved 1970), 
“ Standard Method of Test for Rockwell 
Hardness of Plastics and Electrical In
sulating Materials,” August 31, 1965.

(iv) The specimen does not remain 
within the subframe and no breakage is 
caused by the impactor.

(v) The specimen does not break.
(2) Environmental durability tests— 

(i) Boil test. The glass itself may crack 
in this test, but no bubbles or other de
fects shall develop more than % inch 
(12 millimeters) from the outer edge of 
the specimen or from any crack that may 
develop. Any specimen in which the glass 
cracks to an extent that confuses the 
interpretation of thé results shall be dis
carded, and another specimen shall be 
tested in its stead.

(ii) Accelerated weathering test— (A) 
Plastics, il)  Plastic specimens shall be 
evaluated before arid after exposure as 
described in Method B, “Simple Beam 
(Charpy-Type) Test,” of ASTM D 256- 
73, “ Test for impact Resistance of Plas
tics and Electrical Insulating Materials,” 
November 27, 1973. The exposed speci
mens shall be tested with the exposed 
surface subjected to tension. In the case 
of »thin materials, the span of the speci
mens shall be* reduced to 2 inches (50 
millimeters) to avoid having the speci
mens bend enough to slip between the 
supports without breaking. For materi
als that will not break on this 2 inch (50 
millimeters) span the specimens shall 
be notched across the % inch ( 12 milli
meters) surface prior to exposure. The 
notch shall be a 45 degree angle and the 
radius atthe bottom shall be 0.010 ±0.002 
inch (0.25±0,'04 millimeters) . The thick
ness of the material-beneath the notch 
shall be uniform withip ±0.002 inch 
(±0.05 millimeters) for all specimens 
and shall not be less than 70 percent of 
the specimen thickness. During exposure 
the notch shall face the radiation source.

(2) Plastic materials shall be accept
able if the impact strength is not re
duced by more than 25 percent during 
exposure. Some discoloration ispennis- 
sible, but defects other than this discol
oration shall not be permissible. No bub
bles or other noticeable decomposition 
shall be pérmissible in the irradiated 
portion.

(B) Organic-coated glass. Specimens 
shall be judged satisfactory if they pass 
both the adhesion test and the tensile 
test described below in paragraph (e) (Ü) 
(B) (I) and (2) of this section.
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Cl): Adhesion test (organic-coated 
glass only) — (i) Specimens. The speci
mens for this test are the 2 inch by 6 
inch (5 centimeters by 15 centimeters) 
weathered specimens and the control 
specimens. The specimens shall be con
ditioned just prior to the performance of 
the adhesion test at 73° ±6° F (23° ±3° 
C) and 50 ±5  percent relative humidity 
for 24 hours.

(it) Apparatus. The test apparatus 
shall consist of a constant-rate-of-ex- 
tension-type (CRE) tensile tester with 
thé moving crosshead set to move at 12 
inches per minute (5 millimeters per sec
ond) and load range such that the aver
age pull force will fall at 30 to 50 percent 
of full scale. A cutter shall be used con
taining new razor blades for cutting 1 
inch (25 millimeter) wide specimens of 
the organic coating on the glass. The 
razor blades shall be used one time only.

(Hi) Procedure. Using the razor cut
ter, cut a straight, 1 inch (25 millimeter) 
wide strip of the organic coating in the 
lengthwise direction of the glass speci
men along and within y* inch (6 milli
meters) of one edge. Peel back, cleanly 
and evenly, about 2 inches (50 milli
meters) of one end of the 1 inch (25 milli
meters) wide organic strip. Attach a strip 
of reinforced pressure sensitive tape to 
the side of the organic strip opposite the 
adhesive, to extend this free end to'about 
8 inches (200 millimeters) in length. 
Place the end of the glass panel from 
which the organic strip was removed in 
the lower clamp of the tensile tester and 
and the free end of the tape in the upper 
clamp. Peel the remainder of the organic 
strip from the glass mechanically and 
obtain a record of the pull force value. 
Determine and record the average pull 
force value for each specimen from the 
chart. Weathered and control specimens 
are to be tested alternately.

(iv) Interpretation of results. The or- 
ganic-coated glass adhesion shall be 
judged satisfactory if the average pull 
force for the weathered specimens is no 
less than 90 percent of the average pull 
force for the control specimens.

(2) Tensile strength test (organic- 
coated glass only). ii) The specimens for 
this test are the same 2 inch by 6 inch (5 
centimeter by 15 centimeter) specimens 
used in the adhesion test.

Hi) Apparatus. The CRE tensile tester 
shall be used with the moving crosshead 
set to move at 2 inches per minute (0.8 
millimeter per second) and the load 
range such that the specimens will break 
at 30 to 60% of full scale. A cutter shall 
be used containing new razor blades for 
cutting y2 inch (12 millimeter) wide
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specimens of the organic coating on the 
glass. The razor blades shall be used one 
time only.

(in) Procedure. Using the V-i inch (12 
millimeter) razor cutter, cut a straight 
strip of the organic coating in the length
wise direction of the glass specimen for 
the full 6 inch (15 centimeter) length. 
Carefully peel this strip from the glass 
panel and test it for breaking strength in 
the tensile tester.

- (it?) Interpretation of results. The or
ganic coating tensile strength shall be 
judged satisfactory if the average ten
sile value of the weathered specimens is 
no less than 75 percent of the average of 
the control specimens. Weathered and 
control specimens are to be tested alter
nately.

(C) Plastic (indoor service). Speci
mens shall be judged satisfactory if, after 
the indoor aging test (paragraph (d>(2)
(iii) of this section), they again pass the 
impact test (paragraph (d)(1) of this 
section).
§ 1201.5 Certification and labeling re

quirements.
(a) Manufacturers and private labelers 

of glazing materials covered by this Part 
1201 shall comply with the requirements 
of section 14 CPSA (15 U.S.C. 2063) and 
regulations issued under section 14.

(b) Any glazing material that for 
accelerated environmental durability 
tests meets only the requirements of 
§ 1201.4(e) (2) (ii) (C) entitled-J'Plastic 
(indoor service) ” shall bear the state
ment “INDOOR USE ONLY” as part of a 
permanent label.

(c) Organic-coated glass that has been 
tested for environmental exposure from 
one side only must bear a permanent 
label on the coating stating "GLAZE 
THIS SIDE IN” and shall bear in the 
central 50 percent of the surface area the 
following message in letters at least % 
inch (7 millimeters) high: “SEE PER
MANENT LABEL FOR IMPORTANT 
MOUNTING INSTRUCTION.” The 
latter message shall be attached to either 
side of the glazing by any means which 
shall ensure the message will remain in 
place until installation.
§ 1201.6 Prohibited stockpiling.

(a) Stockpiling. For the purposes of 
this section, the term “stockpiling” 
means manufacturing or importing the 
affected products between the date of 
issuance of this Part 1201 in the F ederal 
R egister and the effective date set out 
below in § 1201.7 at a rate significantly 
greater (prescribed in paragraph (b) of
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this section) than the rate at which the 
affected products were produced or im
ported during a base period (prescribed 
in paragraph (c) (2) of this s e c t i o n ) '

(b) Prohibited acts. Manufacturers 
and importers of glazing materials, fab
ricators, and manufacturers or importers 
of architectural products specified in 
§ 1201.1(a) who incorporate glazing ma
terial shall not incorporate glazing ma
terials which do not comply with the 
requirements of this Part .1201 into such 
products between the date of issuance 
of this Part 1201 in the Federal Register 
and the effective date set out in § 1201.7 
below at a rate greater than the rate of 
production or importation during the 
base period (defined in paragraph (c) 
(2) of this section^ plus ten percent. For 
wired glass used in doors or other assem
blies subject to this Part 1201 and in
tended to retard the passage of fire, 
when such doors or other assemblies are 
required by a federal, state; local or mu
nicipal fire ordinance, the rate of pro
duction during the base period may be 
increased annually by no more than 10 
percent.

(c) Definitions. As used in this § 1201.-
6 :

(1) “Rate of production (or importa
tion) ” means the total number of af
fected architectural products incorpo
rating glazing material not complying 
with this Part 1201 manufactured or im
ported during a stated base period. -

(2) “Base period” means, at the op
tion of the manufacturer or importer, 
any period of 180 consecutive days prior 
to January 6, 1977, said period to be se
lected within an interval which begins 
July 6, 1975.
§ 1201.7 Effective date.

The effective date of this Part 1201 
shall be July 6,1977 ; except that for glaz
ing materials used in doors or other 
assemblies subject to this Part 1201 and 
intended to retard the passage of fire, 
when such-idoors or other assemblies are 
required by a federal, state, local or 
municipal fire ordiance, the effective date 
shall be January 6, 1980.
(Sec. 9(a), Pub. L. 92-573, 86 Stat. 1215; (15 
U.S.C. 2058(a)) )

Dated: January 3, 1977.
Sheldon D. Butts,

Acting Secretary, Consumer 
Product Safety Commission.

Note : Incorporation by reference provisions 
were approved by the Director of the Federal 
Register on December 30. 1976, and those 
materials are on file at the office of the Fed
eral Register.
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